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THE    LAW    REPORTER. 


MAY,  1846. 


FEENCH  CRIMINAL  CASES. 

3b  the  Ediior  of  the  Law  Reporter  .*  — I  submit  to  you  some  de- 
taib,  principally  two  condensed  reports,  illustrative  of  the  judicial 
practice  of  the  French  courts  referred  to  in  a  communication  in 
your  Law  Reporter  of  May  last.  You  will  perceive  here  the  op- 
enition  of  the  French  custom  of  interrogating  the  prisoner,  of  the 
DDportant  action  of  the  presiding  judge  in  the  trial,  and  the  very 
inferior  part  assigned  to  counsel ;  of  the  manner  iu  which  all  mere 
technical  matters  are  disposed  of,  so  that  witnesses  are  required 
cmlyto  the  material  facts  in  issue — and  you  will  in  these  cases 
find  some  curious  circumstances  of  French  manners  in  that  class 
of  life  to  which  the  parties  belong.  I  may,  at  more  leisure,  add 
to  these  some  account  of  the  civil  courts,  if  they  are  acceptable. 
Very  truly  yours,  j.  t.  a. 

Puis,  December  17,  1846. 


COUR  d' Assises  DE  LA  SbINE.      PaRIS,  NOVEMBER  14,  1845. 

Accusation  of  fratricide  against  Louis  O.  Daniel. 

The  accused  having  been  placed  at  the  bar,  Mons.  Allou  was 
nt^poiated  his  counsel ;  the  Attorney  General  appeared  for  the  pros- 
ecotioD.  The  Recorder  read  "  the  act  of  accusation^^^  which  nar- 
lated  all  the  circumstanees  of  the  transaction,  comprising  the 
sobfttaace  of  the  entire  evidence,  on  which  the  charge  was  founded. 
Itie  presiding  judge  then  called  on  the  prisoner  to  declare  his  name, 
age,  and  occupation.    The  prisoner  replied  that  bis  name  was 
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3  FRENCH  CRIMINAL  CASES. 

LauiS'Olpmpe'Danielf  of  the  age  of  eighteen  years,  and  by  trade 
a  shoemaker.     The  proceedings  then  followed : 

President  to  the  accused.  "  You  have  before  said  that  you  were 
nineteen  years  old.     How  is  that  ?" 

Accused.  '^  I  said  I  was  eighteen  and  a  half  or  nineteen.  I  am 
eighteen  years  old." 

"  You  were  born  in  Paris  ?'*     "  Yes,  sir." 

"  Your  mother  has  nine  children  ?"     "  Yes,  sir." 

"  And  has  been  for  a  year  a  widow  ?"     "  Yes,  sir." 

"  You  are  her  youngest  child  ?"     "  Yes,  sir." 

"  Your  brother  Antonio  was  twenty-four  years  old.  He  was 
un  cul'de-jaUe  ?^  '    "  Yes,  sir." 

''  His  knees  were  shod  with  iron,  and  his  lower  limbs  cased  in  a 
kind  of  boot?"    "Yes,  sir." 

President.  "  Gentlemen  of  the  jury ;  you  see  upon  the  table  the 
articles  which  were  used  by  this  unfortunate  person  to  go  about." 

President  to  the  accused.  "  Your  brother,  notwithstanding  his 
infirmity,  was  able  to  maintain  an  independent  position.  He  was 
a  nlaster-workman,  and  he  bad  a  bootmaker's  shop  in  Montague 
street,  No.  47,  but  lived  in  a  third-story  chamber,  No.  54  of  the 
same  street.  He  went  up  and  down  stairs  without  help,  and  every 
morning  repaired  to  his  i^op  to  work  and  oversee  the  men  in  his 
employ.    Is  this  so  ?"    "  Yes,  sir." 

"  This  man,  notwithstanding  his  infirmity,  had  found  a  woman 
who  loved  him.  For  a  year  past  Josephine  Martel  had  lived  with 
him  ad*  his  wife,  and  there  existed  between  them  an  intention  of 
marriage.    How  is  that  ?"    "  It  is  true." 

"  You  had  worked  with  your  brother  for  several  years.  He 
taught  you  your  trade  ?"     "  Yes,  sir." 

"  Were  you  his  apprentice  ?"    "  Yes,  sir,  for  five  years." 

"  During  that  time  he  boarded  and  lodged  you,  and,  besides, 
allowed  you  two  firanos  and  a  half  a  week.  In  February  last  these 
terms  were  changed ;  from  an  apprentice  you  became  a  journey- 
man at  one  franc  and  a  half  a  day,  but  you  were  to  board  and 
lodge  at  your  mother's  ?"  '^  During  all  tlus  time  I  lived  with  my 
mother  in  the  street  St.  Nicholas." 

*<  Your  mother  seUs  vegetables,  and  has  another  child  with  her 
besides  you  ?"    "  Yes,  sir." 


'  That  ii,  a  person  having  no  use  of  his  legs  or  thighs,  and  who  walks  npon  his 
knees  and  hands,  or  sometimes  mores  abont  on  a  wheel-cart ;  a  miserable  object, 
ytrj  oommon  in  Europe,  bat  more  freqaently  seen  in  the  South  than  in  Franee. 
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FRENCH  CRIMINAL  CASES.  3 

"  Yoar  brother  had  great  kindness  and  affection  for  you  ?*'  "  He 
was  a  little  too  severe  very  often." 

'^  All  the  witnesses  have  declared ,  on  their  examination,  that 
yonr  brother  was  as  kind  to  you  as  a  father.  According  to  their 
account  you  were  not  grateful  for  his  goodness.  You  were  sullen 
and  sulky  ;  and,  according  to  the  statement  of  one  of  them,  some 
time  before  this  fatal  event  you  struck  him  a  blow  when  he  was  in 
bed,  and  when  by  reason  of  his  misfortune  he  could  not  defend 
hiflMelf."     Accused.    "  No,  sir ;  that  is  not  true ;  it  is  false." 

President.  "  Nevertheless  it  was  on  that  occasion  that  Josephine 
cried  out  to  you  —  *  You  wretch,  do  you  strike  your  brother  in 
bed  V  "     Accused.    "  I  deny  that." 

President.  "But  you  did  not  return  your  brother^s  kindness. 
Tou  were  extremely  negligent ;  you  were  idle  and  careless." 

Accused.     "  I  never  went  out  of  the  shop." 

President,  "  Your  brother  had  a  right  to  demand  the  same  of  you 
as  of  any  other  of  his  journeymen.  It  appeals  that  about  the  end 
of  July  you  were  quite  dissipated  ;  that  you  did  work  only  a  half 
or  quarter  day,  and  on  29th  July  your  brother  told  you  that,  instead 
of  giving  you  wages  by  the  day,  he  should  pay  you  by  the  piece. 
What  do  you  say  to  that  ?"    Accused.     "  I  admit  the  truth  of  it." 

President.  "  But  in  working  by  the  piece  you  could  gain,  ac- 
cording to  your  idle  habits,  only  twelve  sous  a  day.  This  change 
excited  a  great  indignation  on  your  part  against  your  broAer."  . 

Accused.     "  No,  sir  ;  I  never  had  any  ill-will  against  him." 

PresideTit.  "  Ponulet,  one  of  your  fellow  workmen,  says  yoii 
had.  That  from  that  time  you  became  sulky,  and  would  not  speak  to 
your  brother ;  and  that,  when  he  paid  you  your  last  week's  wages,  he 
told  you  that  he  could  not  have  a  man  in  the  shop  that  would  not 
speak  to  him ;  that  between  brothers  there  ought  to  be  a  good  un- 
derstanding ;  that,  to  encourage  you,  he  said  by  industry  you  could 
earn  more  by  piece-work  than  by  day- wages ;  that  you  could  now 
make  two  pair  of  shoes  a  day,  and  might  easily  learn  to  make 
three.    Are  these  details  correct  ?" 

Accused.     "  Yes,  sir,  all  that  is  true." 

President.  ^'  This  took  place  on  Sunday,  August  3.  Did  you 
come  to  work  on  Monday  ?"    Accused.    "  No,  sir." 

President.  '<  On  Tuesday,  the  6tb,  he  sent  to  inquire  for  you  at 
your  mother's,  and  you  promised  to  go,  but  you  did  not  go  till 
^ery  late,  and  did  very  little  work." 

Accused.    **  I  did  go,  and  I  staid  there  a  good  while." 

President.  "  On  Wednesday,  the  6th,  you  went  in  the  morning, 
but  in  a  short  time  you  went  away,  and  you  carried  off  your  ham- 
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4  FRENCH  CRIMINAL  CASES. 

mer  and  apron.  You  did  not  come  back  until  5  o'clock,  P.  M. 
Your  brother  said  in  a  very  mild  manner, '  Ah,  my  lad,  you  have 
come  back ;  I  was  afraid  you  had  gone  for  good,  as  you  carried 
away  your  hammer  and  apron.'  You  told  him  you  had  been 
drinking  with  some  of  your  companions,  and  were  not  in  a  con- 
dition to  work ;  and  had  gone  to  take  a  walk.  Your  brother  ad- 
vised you  to  come  the  next  morning  early ;  that  he  had  got  some 
work  which  must  be  finished  without  delay,  and  he  must  have 
more  hands,  but  you  should  have  your  choice  of  the  pieces.  Jo- 
sephine told  your  brother  that  he  might  depend  upon  it  you  did  not 
mean  to  come  back.  These  words  excited  your  anger,  and  turning 
to  her  you  said  ;  *  I  know  very  well  that  you  are  put  out  because 
I  work  for  Antoine ;  but  so  long  as  I  am  willing  to  eat  mouldy 
bread  and  drink  cold  water  I  shall  remain,  unless  he  drives  me 
away."    Accused.     **  That  is  the  fact ;  I  said  so." 

President.  "  On  Thursday,  7th  August,  you  got  up  at  quarter 
past  4.    Your  mother  waked  you  ?"    Accused.    "  Yes." 

President.  "Your  mother  noticed  that  you  were  going  out 
without  feeding  your  bird,  which  it  was  your  habit  to  do  ;  and  she 
told  you  of  it,  but  you  said  you  should  return  directly.  You  went 
out.  You  went  directly  to  your  brother's  chamber,  and  knocked 
at  the  door  ;  he  was  then  in  bed,  but  he  got  up  and  opened  the 
door ;  at  the  moment  when  he  turned  his  back  and  was  getting 
into  bed,  you  struck  him  two  blows  with  a  shoemaker's  knife." 

Accused.    "  I  struck  him  but  one." 

President.  "  The  surgeons,  who  examined  the  body,  have  de- 
clared that  two  blows  were  struck ;  one  of  them  was  instantly 
fatal.    Do  you  admit  that  you  caused  his  death  ?" 

Accused.    "  Yes,  sir." 

President.  •*  I  repeat  to  you,  that  the  surgeons  found  two  wounds 
made  by  two  blows,  with  a  shoemaker's  knife  ;  one  of  these  pene- 
trated the  lungs  on  the  right  side,  and  was  instantly  fatal ;  the  other 
fell  upon  the  left  shoulder  blade,  and  was  given  with  such  force 
that  the  point  of  the  knife  was  broken  off,  and  found  afterwards 
in  the  bone  when  the  body  was  examined.  These  two  wounds 
were  given  with  a  very  determined  hand." 

Accused.    "  I  struck  him  but  a  single  blow." 

President.  "  Your  statement  is  altogether  incorrect  The  con- 
trary is  demonstrated  by  the  autopsy.  Josephine,  who  was  in  bed, 
was  waked  up  by  your  brother's  shrieks  and  by  his  exclamation, 
*  My  brother  has  murdered  me  P  She  jumped  out  of  bed  and  saw 
the  unfortunate  Antoine  on  the  floor,  and  she  said  to  you,  ^  You 
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ivretchy  what  have  you  done  V  All  your  answer  was  to  give  her 
two  slaps  with  your  hand,  saying,  *  that's  for  you.'  After  that  you 
'Went  quietly  down  stairs.    Is  that  as  it  passed  ?" 

AcoisecL    "  Yes,  wr,  pretty  much  so." 

Preddeni.  "  Josephine  opened  the  window  that  looked  into  the 
yard,  as  soon  as  she  could,  and  cried  out,  '  The  monster  !  arrest 
him.'  You  stopped  for  a  moment,  and  turning  to  her  said  with  per- 
fect sang-froid^  ^  call  the  police  and  arrest  me,  if  you  will ;  they 
will  find  me  at  my  mother's.'  You  went  home  then,  and  your 
mother,  surprised  at  your  sudden  return,  asked  you  what  you  had 
been  about.    You  replied,  *  revenging  mysdf.^    Was  it  so  ?" 

Accused.    "  Yes,  sir." 

President.  "  You  afterwards  took  a  towel,  and,  wetting  it  in 
water,  tried  to  wash  off  some  marks  of  blood  from  your  pantaloons. 
When  the  police  officers  came  to  arrest  you  they  found  you  thus 
engaged ;  (me  of  them  asked  you  what  your  motive  was  for  doing 
this  deed.  You  replied  that  you  had  had  the  intention  to  revenge 
yourself  for  a  long  time,  because  your  brother  had  put  you  on 
piece-work,  by  which  you  could  earn  only  twelve  sous  a-day.  Did 
you  tell  him  so  ?"     Accused.    "  No,  sir." 

President.  "  Nevertheless  you  told  your  mother  that  you  had 
just  come  from  revenging  yourself  ?"     Accused.    "  Yes,  sir." 

President.  "  Was  it  then  to  revenge  yourself  that  you  mur- 
dered your  brother  ?" 

Aamsed.  '^  I  do  not  know  what  I  did  it  for.  I  was  beside 
myself." 

President.  "  On  your  examination  you  were  asked  if  you  did 
it  for  revenge,  and  you  said  you  were  obliged  to  admit  that  it  was. 
Now  I  a^  you,  in  presence  of  the  jury,  what  was  your  motive  for 
this  terrible  crime  ?" 

Accused.    "  It  is  impossible  for  me  to  tell  you." 

President.  **  The  charge  against  you  is  that  you  did  it  out  of 
revenge  because  your  brother  put  you  on  piece-work," 

Accused.    ^^  I  do  not  think  it  was  that." 

President.  "  But  nevertheless  you  knew  what  you  were  doing 
when  you  killed  him.  You  proceeded  with  deliberation  and  cold' 
Uood.  All  the  witnesses,  who  saw  you  afterwards,  were  struck 
with  your  self-possession  and  steadiness.  At  what  time  did  you 
first  conceive  the  fatal  intention  of  killing  yourbrother  ?" 

Accused.     *^  I  never  had  the  intention." 

President.  "  But  you  did  commit  this  crime  in  fact  Whep 
your  brother  <^ned  the  door  did  he  speak  to  you  ?" 
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Accused.    "  No,  sir." 

PresidaU,    "  Why  had  you  your  shoemaker's  knife  ?" 

Accused,     "  For  the  purpose  of  working  as  usual." 

President.  *^  But  you  had  left  your  hanuner  at  home,  without 
which  you  could  not  work.  Besides,  your  brother  furnished  the 
tools.  You  had  no  need  to  spend  a  franc  for  a  knife  out  of  your 
small  earnings." 

Accused.    '^  My  brother  told  me  I  must  find  my  own  tools." 

President.  '^  One  cji  your  fellow-workmen  declares  the  oon* 
trary.  You  bought  the  knife  at  a  cutler's  shop  ;  then  you  took  it 
to  a  knife-grinder  and  asked  him  to  make  the  point  sharp,  but  not 
too  thin."     Accused.    "  I  cannot  say." 

President.  ^'  This  circumstance  is  of  importance.  Shoemakers 
use  a  knife  with  a  square,  and  not  pointed,  end,  that  it  may  not  cut 
the  vamp.  You,  on  the  contrary,  directed  the  grinder  to  sharpen 
the  point.  You  intended  therefore  to  have  a  weapon  more  desully 
than  a  shoemaker's  knife  commonly  is." 

Accused.    "  No,  I  did  not." 

The  prisoner,  at  this  point  of  the  inquiry,  seemed  to  be  overcome 
by  his  emotion,  gasped  for  breath,  with  a  fearful  rattling  in  his 
throat,  and  sank  down  upon  his  seat.  After  a  few  minutes  the 
president  again  addressed  him  :  '^  Calm  yourself,  and  endeavor  to 
give  us  some  explanation  of  this  matter." 

Accused.  ''  All  I  can  say  is  that  I  never  had  any  intention  to 
kill  my  brother." 

President.  "  Explain  yourself  relative  to  a  fall  which  you  had 
when  you  were  fifteen  years  old.  Did  you  throw  yourself  out  of 
window  one  day  in  a  passion,  because  you  were  ordered  to  do 
something  which  you  did  not  like  ?" 

Accused.    "  Yes,  in  a  moment  of  anger." 

President.  "  On  your  examination  at  the  time  you  said  you  fell 
by  accident.  In  consequence  of  this  fall  you  were  six  weeks  in 
the  hospital  ?'* 

Accused.    "  I  did  not  dare  to  say  I  did  it  on  purpose." 

President.  "  But  now  you  say  you  threw  yourself  out  design- 
edly ?"     Accused.     "  Yes,  in  a  fit  of  passion." 

President.  "  And  when  you  stabbed  your  brother  was  it  in  a  fit 
of  passion  ?"     Accused.     "  Yes,  sir." 

President.  "  But  after  you  had  done  so  you  was  in  no  degree 
excited.  You  answered  coolly  to  Josephine  that  you  would  be 
found  at  your  mother's." 

Accused  ^^  I  had  not  at  that  moment  any  knowledge  what  I  had 
done.  I  had  not  the  possession  of  my  lenities.  I  had  lost  my 
mind." 
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President.     "  Have  you  ever  been  to  school  ?^' 

Accused.     "  Yes ;  when  I  was  very  young." 

President     "  For  what  length  of  time  ?" 

Accused.    "  A  year,  or  a  year  and  a  half." 

President.    "  Can  you  read  ?" 

Accused.  ^<  No ;  I  cannot  read  at  all.  When  I  left  school  I 
could  only  begin  to  spell." 

President.  "  You  went  to  a  very  proper  school.  It  was  L*  Ecole 
isFriresr'    Accused.    "Yes,  sir." 

PresidenL  "  And  from  school  you  were  put  apprentice  to  your 
brother  ?"    Accused.    "  Yes,  sir." 

After  this  examination  Josephine  was  called — a  goodJooking 
and  intelligent  young  woman  —  who  gave  an  account  of  the  trans* 
action,  without  the  slightest  appearance  of  being  conscious  that  her 
own  position  was  in  any  degree  reprehensible.  Nor  did  the  idea 
seem  to  occur  to  the  presiding  judge,  who,  in  his  questions,  treated 
her  with  great  delicacy.  Her  answers,  given  without  the  least  ex- 
aggeration, and  with  great  tenderness  to  the  accused,  but  under  the 
pr^sure  of  deep  personal  grief,  could  not  but  make  a  strong  im* 
pression  on  the  jury.  Other  witnesses  were  called  to  those  points 
cMily  where  the  answers  of  the  prisoner  denied  the  allegations 
covered  by  the  questions  propounded  to  him  by  the  judge. 

The  argument  of  the  defence  was  short  and  certainly  ingenious, 
founded  chiefly  on  the  weakness  of  the  prisoner's  mind,  connected 
with  his  b31  from  the  window,  and  the  impossibility  of  believing  in 
a  [Hemeditated  plan  of  murder  on  such  slight  provocation,  unless 
the  prisoner  had,  by  the  previous  accident,  lost  the  faculties  of  his 
mind.  These  ideas  were  most  skilfully  suggested,  rather  than  fol- 
k>wed  out,  by  an  elaborate  argument ;  and  with  such  plausibility, 
in  a  manner  so  kind,  so  affectionate,  to  the  jurors  individually,  and 
with  so  much  art,  that  all  the  art  of  an  advocate  was  concealed 
from  them,  that  the  jury  must  have  been  converted  into  friends  ot 
the  prisoner. 

In  all  criminal  cases  the  jury  have  a  right,  in  prononncing  a 
verdict  of  guilty,  to  add  to  it,-  if  they  please,  "  with  alleviating 
circunistances."  What  constitutes  this  favorable  condition  is  not 
settled  by  any  positive  law.  When  the  jury  see  anything  in  the 
age,  condition,  connections  of  the  prisoner,  or  with  circumstances 
of  provocation  for  the  act,  they  qualify  its  criminality  by  this  addi- 
tion to  the  verdict  When  even  they  think  the  extreme  rigor  of 
the  law  will  press  severely  on  the  friends  of  the  prisoner,  they  often 
Mat  this  privilege.    To  obtain  this  clemency  is  sometimes  the  only 
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aim  of  die  advocate.  But  it  is  a  chord  that  requires  to  be  touched 
lightly  and  carefully.  Nothing  would  be  worse  received  by  a  jury 
.  than  a  protracted  address  for  this  purpose.  It  is  considered  by 
them  as  their  prerogative,  and  not  to  be  extorted  by  the  misplaced 
importunity  of  an  advocate.  A  sentence  —  a  word,  is  often  more 
powerful  than  an  hour's  speech.  It  would  not  be  expected  that  in 
a  French  court  the  Bible  would  be  a  very  frequent  source  of  refer- 
^ice.  Nor  is  it*  But  in  the  present  case,  the  prisoner  was  the 
youngest,  if  not,  indeed,  '<  the  only  child  of  his  mother,  and  she 
v^as  a  widow ; "  and  the  allusion,  in  the  measured  harmony  of 
French  intonation,  was  felt  by  the  audience,  though  it  was  pro- 
ductive of  no  permanent  effect  on  the  stern  duty  of  the  majority 
of  the  jury.  In  France,  it  is  not  required  that  the  jury  should  be 
unanimous.  A  majority — seven  of  the  twelve  —  may  return  a 
verdict,  and  in  this  case,  after  an  absence  of  half  an  hour,  they 
pronounced  the  prisoner  guilty.  On  the  same  day,  the  court 
passed  upon  him  the  sentence  of  death. 

The  privilege  of  returning  a  mitigated  verdict  is  capriciously 
used,  and  is  often  grossly  perverted.  A  recent  case  has  excited 
the  severe  remarks  of  the  press.  In  one  of  the  provinces,  very 
recently,  two  brothers  were  convicted  of  deUberate,  intentional 
parricide,  *'  with  allemating  circumstances.'*^  A  leadiing  journal, 
adverting  to  this  and  similar  cases,  seriously  proposes  the  inquiry, 
if  a  jury  is  an  institution  compatible  with  the  safety  of  society. 

At  the  same  court  a  prisoner  was  convicted  of  murder,  and  being 
asked  what  he  had  to  say  why  sentence  of  death  should  not  be 
pronounced  upon  him,  replied :  —  "  Rien  —  rien  du  tout.  La  jus- 
tice est  id  unjeu  de  cartes  —  tantdt  on  perdy  tant6t  on  ga^gne.  Bier 
les parricides  out  gagni  ;  aufourd^htdj  moij  j  ^ai perdu  !  "  * 


COUH  D^ASSIS&S  DE  LA  SeINE.      PaEIS,  NOVEMBER  20^  1845. 

Vol  commis  chez  un  Bijoutier —  Ckangeur. 
On  the  2d  of  May,  the  premises  of  Mons.  Richer  were  entered 
in  the  night-time  and  jewehry  to  a  large  amount  carried  away. 
On  the  20th  of  November,  e^ht  persons  were  put  to  the  bar  of  the 
Court  of  Assizes  of  the  Seine,  charged  as  principals  or  accessories 
to  this  theft.  After  the  reading  of  the  act  of  accusation,  which 
contained  a  circunCkstantial  account  of  the  manner  of  the  theft,  the 
evidence  on  which  it  was  founded,  and  something  like  a  biography 

*  "  Nothing —nothing  at  all.    Justice  is  here  a  game  of  cards  —  sometimes  end 
loses,  sometimes  one  wins.    Yesterday  the  pairicides  won  ;  to-day  I  have  lost." 
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made  by  him  within  the  commonwealth,  or  to  be  perfonned  within 
the  same,  and  made  since  the  passing  of  the  act  aforesaid." 
TThese  words  are  certainly  broad  enough  in  their  common  accepta- 
tion, to  discharge  the  debtor  living  here  from  all  contracts  made 
here  and  to  be  performed  here,  after  the  passage  of  the  act ;  and 
not  merely  to  relieve  his  body  from  imprisonment  on  such  con- 
tracts in  future.  Most  of  the  early  insolvent  systems  in  this  coun- ' 
try  only  discharged  the  body  eo  nomine^  on  a  surrender  of  property, 
and  were  "  Poor  debtors'  acts,"  as  called  here,  or  "  Lord's  acts,'* 
as  in  England.  2  Tidd,  978 ;  6  D.  &  E.  366.  And  such  dis. 
charges  were  no  bar  to  subsequent  actions  on  the  debts  or  contracts 
€fr  to  attachments  and  a  satisfaction  of  the  judgments  on  any  prop- 
erty of  the  debtor,  which  could  afterwards  be  found.  But  the  law, 
imder  which  the  defendant  has  already  been  discharged,  is  in  re- 
spect to  future  contracts,  which  is  this  case,  as  extensive  as  most 
of  the  bankrupt  laws  abroad,  or  in  this  country,  and  purports  to 
reach  the  contracts  or  debts  of  the  insolvent,  and  to  relieve  him 
"  absolntely  and  wholly  "  from  them,  and  thus  to  be  a  bar  to  any 
suit  whatever,  and  not  merely  to  exonerate  his  body  from  future 
arrest. 

The  changes  in  most  of  the  state  insolvent  systems,  do  not  seem 
to  have  been  always  noticed  critically  by  the  courts  in  acting  on 
discharges;  and  decisions  made  and  opinions  formed  properly  — 
that  discharges  should  not  avail  ia  other  states,  at  a  time  when 
only  the  body  and  not  the  debt  was  professed  to  be  released,  and 
thug  affecting  only  the  remedy  —  have  been  retained  and  applied, 
after  material  changes  in  many  of  those  systems  professing  to  re- 
lease the  debt  as  well  as  the  body,  and  hence  affecting  the  cause 
of  action  as  well  as  the  remedy ;  and,  therefore,  often  requiring 
that  discharges  should  avail  in  other  states  and  be  treated  every- 
where as  a  part  of  the  lex  loci  contractus.  It  is,  I  fear,  in  part, 
from  some  inattention  to  the  nature  and  history  of  these  changes, 
that  some  insolvent  systems,  though  using  general  language  dis- 
charging the  contract  or  debt,  like  that  in  Massachusetts,  have  still 
been  treated,  as  if  exonerating  only  the  body,  or  such  property  as 
was  then  situated  vnthin  the  state  that  passed  the  law ;  and  hence, 
have  been  restricted  to  a  defeat  of  the  remedy  only,  or  the  action, 
tad  not  extended  so  as  to  be  a  release  of  the  contract  or  debt. 
The  difference  between  these  is  very  noaterial ;  and  whether  the 
insolvent  law  of  Massachusetts  should  be  so  treated  or  not,  is, 
ander  some  views,  very  decisive  of  the  present  case.  Because  if 
the  debt  itself  is  not  to  be  considered  as  discharged  by  it,  but  only 
the  remedy  affected,  a  suit  can  always  be  sustained  in  another 
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state  or  in  the  courts  of  the  United  States  on  the  old  debt,  after 
such  a  discharge.  But  if  the  debt  is  to  be  considered  as  dis- 
charged, treating  the  system  as  a  part  of  the  lex  loci  contractus^  no 
suit  could  afterwards,  in  cases  generally,  be  sustained  anywhere 
on  a  contract,  made  and  thus  discharged  in  the  state  in  which  the 
system  exists,  unless  the  contract  was  .to  be  performed  elsewhere. 

The  decided  cases,  that  bear  on  the  construction  which  ought  to 
be  deemed  proper,  are  numerous  and  somewhat  conflicting.  Some 
of  them,  looking  to  the  influence  of  such  discharges,  as  being  con- 
fined to  the  remedy  alone,  have,  as  in  Ogden  v.  Saunders^  (12 
Wheat.  258,)  held,  that  they  operate  between  citizens  of  the  state, 
where  the  suit  is  brought  and  the  discharges  were  issued ;  even 
though  a  contract  is  sued  there  which  was  made  abroad.  Under 
that  view,  such  discharges  are  deemed  to  be  a  modification  of  the 
remedy  on  everything  prosecuted  there  against  the  insolvent, 
though  on  a  contract  made  abroad.  But  such  would  not  be  the 
case  in  Massachusetts  under  its  insolvent  system ;  as  by  the  cer- 
tificate it  is  in  express  terms  to  discharge  only  such  contracts  as 
were  made  "  within  the  commonwealth." 

Looking  to  the  influence  of  such  discharges  on  the  contract,  as 
other  classes  of  cases  do,  it  has  been  held,  that  when  one  of  the 
contractors,  after  the  discharge  issues,  both  being  in  the  same  state, 
indorses  a  note  there  made  to  a  citizen  of  another  state,  and  it  is 
sued  in  another  state,  the  discharge  is  a  bar.  Baker  v.  Wheaion^ 
(5  Mass.  R.  509.)  Because  the  original  creditor  assented  to  the 
insolvent  law  and  lived  under  it  when  it  took  effect,  and  it  operated 
on  the  contract  itself  wherever  it  went,  having  been  a  part  of  the 
lex  loci  contractus.  Again,  it  has  been  held,  if  the  note  either  had 
been  given  to  a  person  belonging  to  another  state,  or  had  been  in- 
dorsed to  one,  before  the  discharge  issued,  the  latter  would  be  no 
bar,  when  the  contract  was  sued  in  the  courts  of  another  state. 
(12  Wheat.  363 ;  8  Pick.  194 ;  6  Mass.  R.  509.)  The  first  hy- 
pothesis or  position  in  this  ruling,  looks  rather  to  the  contract 
itself,  as  if  made  or  to  be  performed  elsewhere,  while  the  last  one 
looks  more  to  the  remedy  and  is  very  near  the  case  now  under 
consideration. 

In  Watson  v.  Barnes^  (10  Mass.  337,)  a  creditor,  living  in  Mas- 
sachusetts, sued  the  debtor  in  another  state  and  recovered  judg- 
ment, which  was  afterwards  there  discharged  by  an  insolvent  law. 
Then  an  action  was  brought  on  the  judgment,  in  Massachusetts, 
and  the  discharge  held  to  be  no  bar,  as  the  plaintiff  never  lived  in 
the  state  issuing  the  discharge,  and  both  parties  must  live  in  the 
state  discharging  the  contract,  in  order  to  bar  the  action.    This 
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case  must  have  been  decided,  looking  to  the  remedy  rather  than 
the  debt;  but  its  correctness  in  any  view  is  questioned  in  12 
Wheaton. 

It  has  been  laid  down,  also,  generally,  that  the  insolvent  systems 
of  each  state  are  valid  as  to  its  own  citizens  on  all  posterior  con- 
tracts, but  invalid  as  to  all  other  persons  and  contracts.  (12 
Wheat.  368-9.)  This  limitation  to  posterior  contracts  is  not 
new ;  and  the  Massachusetts  insolvent  law,  in  terms,  applies  only 
to  contracts  "  made  since  the  passing  of  the  act."  But  to  say, 
virtually,  that  there  is  no  power  in  states  so  to  regulate  the  con- 
tracts made  within  them,  as  to  affect  those  contracts  in  the  hands 
of  citizens  of  other  states,  is  more  novel,  and  seems  to  look  rather 
to  persons  than  to  contracts  or  the  remedies  on  them.  To  analyze 
further  a  few  leading  cases :  In  Potter  v.  Broum,  (5  East,  128,)  a 
bill  of  exchange  was  drawn  in  the  United  States  in  favor  of  a  citizen 
of  the  United  States,  though  on  a  drawee  in  England,  not  accepted, 
and  afterwards  the  drawer  was  sued  in  England ;  the  action  was 
held  to  be  barred  by  a  discharge  in  the  United  States  under  the 
bankrupt  law  of  1799. 

It  was  thought,  that  the  comity  of  nations  required  such  a  course 
to  be  pursued.  (4  D.  &  E.  182 ;  1  East,  6 ;  1  Hen.  Bl.  123 ;  13 
Mass.  4.)  But  in  Braynard  v.  Marshall,  (8  Pick.  195,)  the  court 
felt  bound  by  Ogden  v.  Saunders,  to  hold,  that  the  remedy  alone 
was  affected  by  insolvent  systems,  and  hence  that  discharges 
tinder  them  operated  only  in  suits  that  were  brought  in  the  states 
which  created  them.  And  if  not  bound  by  that  case,  the  court 
seemed  to  think,  that  a  discharge  in  New  York,  where  a  note  was 
made,  was  to  be  treated  as  no  bar  to  a  suit  on  it  by  a  citizen  of 
Massachusetts,  to  whom  it  had  been  negotiated.  It  was  not  pay- 
able on  its  face  expressly  anywhere  ;  and  the  court  considered  it 
as  payable  wherever  it  was  held ;  and  if  in  Massachusetts,  by  one 
of  its  citizens,  he  was  not  barred  or  estopped  to  recover  by  any 
laws  in  New  York.     See,  also,  10  Mass.  R.  337. 

But  in  Pitkin  v.  Thompson,  (13  Pick.  68,)  the  discharge  is  re- 
garded as  a  part  of  the  lez  loci  contractus,  and  hence  a  discharge 
of  a  wife  in  Rhode  Island,  on  a  contract  there,  the  creditor  also 
residing  there,  is  a  discharge  to  a  subsequent  suit  in  Massachusetts, 
against  the  wife  of  a  new  husband.  It  was  not  considered  a  ques- 
tion of  remedy  merely,  but  went  to  the  cause  of  action,  and  was 
governed,  not  by  the  lex  fori,  but  the  lex  loci  contractus. 

The  Massachusetts  cases  have  almost  inevitably  got  confused  by 
the  doubts  and  differences  of  opinion  among  the  judges  in  the 
United  States  Court  in  Ogclen  v.  Saunders  and  Sturgis  v.  Crown^ 
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tns/Ueld.  See  on  this  in  8  Pick.  195.  In  Blanchard  v.  Russd^ 
(13  Mass.  1,)  the  place  of  the  original  discharge,  was  the  place  in 
which  the  debt  arose  and  was  payable,  being  an  account  for 
property  sold  belonging  to  a  creditor  in  another  state,  and  who 
brought  an  action  in  the  other  state.  It  was  in  this  case  regarded 
as  a  part  of  the  lex  loci  contractus^  or  substantially  as  a  part  or 
condition  of  the  contract  itself,  and  the  insolvent  law  was  in  deed, 
as  it  was  in  terms  and  design,  a  law,  under  certain  specified 
circumstances,  to  discharge  "  the  debt."  See  the  form  of  it  in  8 
Pick.  195.  In  1  Mass.  199,  the  discharge  was  not  held  to  be  a 
bar,  as  it  did  not  appear  that  the  contract  was  made  in  the  state 
where  it  issued,  or  that  the  plaintiflf  resided  there. 

But  it  would  be  too  tedious,  and  is  hardly  necessary,  to  pursue 
this  analysis  of  particular  cases  further,  through  all  the  variegated 
and  conflicting  views,  which  have  prevailed  on  this  subject.  These 
are  adduced  merely  to  illustrate  some  of  the  different  positions 
whieh  have  been  taken.  As  a  legitimate  consequence  of  them, 
it  has  been  laid  down,  that  if  a  party  be  legally  and  properly  dis- 
charged, as  to  any  contract  in  the  state  where  the  insolvent  system 
exists,  the  discharge  must  be  held  good  in  other  states.  (2  Kent's 
Com.  393.)  So  it  must  be  in  other  courts,  as  this  of  the  United 
States.  But  this  still  leaves  the  great  question  open,  what  con- 
tracts can  thus  be  legally  and  properly  discharged  ?  And  whether 
that  now  in  controversy  has  been  so  discharged  in  Massachusetts  ? 
Must  we  hold  to  be  discharged  only  those  sued  in  the  courts  of  the 
state  which  has  the  insolvent  system  ?  or  all  those  made  or  to  be 
performed  in  that  state,  wherever  they  may  be  sued  ?  The  adju- 
dications, as  already  seen,  have  been  very  different  on  this  object; 
some  considering  the  discharge  as  affecting  merely  the  remedy^ 
and  hence  not  respected,  except  in  suits  in  the  courts  of  the  state, 
possessing  the  insolvent  system  ;  while  others  consider  it  as  a  part 
of  the  lex  loci  contracttis,  and  thus  to  be  respected  in  all  states  and 
courts  wherever  the  contract  goes,  if  the  contract  was  made  or  was 
to  be  performed  in  the  state  where  the  insolvent  system  prevails. 
More  cases  of  both  of  these  descriptions  exist,  in  addition  to  those 
already  cited ;  and  some,  where  the  decisions  seem  to  be  of  a 
mixed  character,  or  to  rest  on  some  exceptions  to  the  general  rule. 

It  may  be  useful  to  classify  most  of  these,  and  examine  their 
weight  and  bearing  in  this  court  and  in  this  cause,  before  forming 
a  final  conclusion  as  to  the  construction  of  the  discharge,  which 
must  be  given  in  the  present  case.  Thus,  although  the  spirit  of 
insolvent  laws  generally,  which  are  passed  by  different  states,  is  to 
relieve  their  own  citizens  on  their  own  contracts,  it  has  been  heldf 
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in  the  courts  of  the  United  States,  that  this  cannot  be  effected, 
wually,  except  where  Xhej  are  sued  in  the  states  which  passed  the 
laws ;  and  one  reason  offered  for  it  is,  that  such  powers  are  local, 
and  hence  the  operation  of 'the  laws  roust  be  local.  See  the  lead- 
ii^  cases  before  cited  of  Sturgis  v.  Crowninshieldy  (4  Wheat.  122,) 
and  Ogden  v.  Saunders,  (12  Wheat.  213.)  In  conformity  with 
this  view,  other  cases  in  those  courts  and  in  the  state  courts,  some 
of  which  have  before  been  referred  to,  hold,  that  discharges  under 
those  laws  are  no  defence  to  suits,  even  within  the  states  passing 
them,  if  brought  by  persons  not  citizens  of  those  states,  and  who 
have  not  proved  their  debts  under  the  commission.  See  in  12 
Wheat.  272,  and  4  Wheat.  122 ;  3  Peters,  C.  C.  411 ;  1  Baldwin, 
C.  C.  296 ;  3  Story's  Cortfl.  of  Laws,  252,  <^  6 ;  2  Kent,  0. 
390 ;  8  Pick.  194 ;  9  Conn.  R.  314.  And  to  them  may  be  added 
the  following  authorities,  as  with  them  composing  a  summary  of 
most  of  those  which  support  the  general  doctrine,  that  insolvent 
hws  affect  only  to  the  remedy.  6  Peters,  635  ;  Boyle  v.  Zacharie^ 
(10  Mass.  337)  ;  Watson  v.  Rowe,  (1  Mass.  199^  sembk  ;  Suydam 
V.  BraadnaXy  (14  Peters,  75.)  Other  cases  deny  this,  unless  the 
actions  are  brought  on  contracts  either  made  or  to  be  performed 
elsewhere.  (1  Dall.  229;  3  Dall.  369;  3  Caines,  154;  2  John. 
198, 235 ;  7  John.  Ill)  ;  Hicks  v.  Band,  (12  John.  124.)  And  to 
these  may  be  added  the  following,  as  with  them  composing  a  sum- 
mary of  most  of  the  authorities  which  support  the  general  doctrine, 
that  insolvent  laws,  where  relating  in  terms  to  the  debt  or  contract, 
are  to  be  considered  a  part  of  the  lex  loci  contractus,  and  hence  gov- 
ern the  contract,  wherever  the  creditor  may  live.  Baker  v.  Wheeler, 
(5  Mass.  509 ;  13  Mass.  4)  ;  PUkin  v.  Thompson,  (13  Pick.  68) ;  3 
Borge  For-  &  Col.  L.  876-925  ;  3  Story's  Confl.  of  L.  <^  281, 284; 
2  Kent,  C.  390.  But  if  the  contract  is  made  or  is  to  be  performed 
abroad,  the  cases,  with  scarce  an  exception,  hold,  that  such  dis- 
cbarges are  not  a  bar  to  the  action  ;  and  the  following  authorities 
may  be  regarded  as  a  summary  of  most  of  those  which  sustain  this 
exception.  McMiUen  v.  McNiel,  (4  Wheat.  102, 209)  ;  12  Wheat. 
25,  272 ;  6  Wheat.  131 ;  14  Peters,  67 ;  6  Peters,  172,  635 ;  5 
Mass.  511 ;  10  Mass.  337 ;  3  Caines,  154  ;  2  Kent,  C.  393,  note ; 
Story  on  Bills,  <^  165 ;  Story  on  Confl.  of  L.  342 ;  3  Surge  For. 
&  CoL  L.  925 ;  8  Barn.  &  Cres.  393,  477,  654 ;  Lewis  v.  Owen, 
(4  Barn.  &  Aid.  654) ;  PhiUips  v.  Allen,  (8  Barn.  &  Cres.  477) ; 
1  East,  6 ;  3  Knapp,  P.  C.  265 ;  3  Wash.  C.  C.  17 ;  Sherad  v. 
Bopkins,  (1  Cowen,  103)  ;  Orr  v.  Winter,  (16  Martin  R.  277.) 
Neither  are  they  considered  a  bar,  if  the  contract  has  been  sued 
ttd reduced  to  a  judgment  elsewhere.    3  Wash.  C.  C.  17.    Or  if 
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it  was  made  before  the  insolvent  act  passed,  and  that  undertakes  to 
release  the  d^bt,  and  thus  impair  the  obligation  of  the  contract. 
Sturgis  V.  Crouminshield,  (4  Wheat.  122) ;  Farmers^  and  Mechan^ 
ics"  Bank  v.  Smith,  (6  Wheat.  131.) 

And,  in  connection  with  one  branch  of  the  exception  before  re- 
ferred to,  as  to  contracts  to  be  fulfilled  elsewhere,  it  has  been  held, 
in  8  Pickering,  194,  that  a  negotiable  note,  not  restricted  on  itd 
face  to  be  paid  within  the  stale,  may  be  considered  as  payable 
wherever  the  indorsee  may  live ;  and  is  not  bound  by  a  subse- 
quent discharge  in  the  stale  where  the  contract  was  made.  But 
Judge  Story,  in  his  treatise  on  Bills  of  Exchange,  opposes  this  doc- 
trine of  the  last  case,  and  so  do  Blanchard  v.  Russely  (13  Mass. 
Rep.  12)  ;  Prentiss  v.  Savage,  (1  Cowen,  103)  ;  9  Barn.  &  Ores. 
208 ;  Orr  v.  Winter,  (16  Martin,  277.)  On  this  and  all  other 
doubtful  points,  it  may  be  proper,  on  the  principle  of  the  common 
law,  to  lean  towards  vigilant  creditors  as  against  others  less  watch- 
ful, and  against  such  debtors  as  have  been  improvident.  For,  al- 
though it  is  true,  in  some  instahces,  that  equahty  is  equity  in  respect 
to  an  insolvent's  estate  and  his  creditors,  yet,  at  the  same  time, 
vigilance  in  getting  secured  before  a  failure,  is  usually  to  be  pro- 
tected, if  there  be  no  fraud  or  collusion  with  the  debtor. 

Under  these  rules  of  construction  then,  and  such  others  as  have 
before  been  adverted  to,  it  seems  to  be  certain  from  the  precedents 
in  the  courts  of  the  United  States,  that  such  discharges  will  not  be 
allowed  to  avail  there,  unless  the  contracts  sued  have  been  collie 
sively  assigned  to  persons  living  in  other  states,  or  the  interests  in 
them  still  remained  in  citizens  of  the  states  in  which  they  were 
made.  Looking  to  their  efiect  on  the  remedies  only,  as  is  the 
course  of  those  courts,  a  suit  in  them  is  not  considered  as  if  brought 
in  a  court  of  the  state  of  Massachusetts.  Citizens  of  other  states 
may  sue  there,  when  her  citizens  cannot.  They  may  sue,  also,  in 
cases  of  equity  when  hers  cannot.  These  courts  hold,  likewise, 
that  a  state  law  cannot,  by  its  insolvent  system,  impair  these  rights 
of  citizens  of  other  states.  Suydam  et  al.  v.  Broadnax  et  al.  (14 
Peters,  96.)  And  a  discharge  under  it  has  been  solemnly  decided, 
after  the  fullest  argument  and  repeated  consideration,  not  to  be  a 
bar  to  actions  in  the  United  States,  by  citizens  of  states  other  than 
that  one  issuing  the  discharge.  (12  Wheat.  215  ;  6  Peters,  635  ; 
Bayle  v.  Zacherie,  and  others  before  cited.)  Though  a  state  bank- 
rupt court  may  give  notice  to  all  the  world,  and  attempt  to  bind  all^ 
yet  it  is  held  that  the  citizens  of  other  states  are  not  obliged  to  go 
there,  but  may  stand  on  their  rights  elsewhere,  and  enforce  them 
elsewhere,  if  they  can  find  property.  They  are  only  estopped  in 
the  courts  of  that  state  so  far  as  regards  remedies.    (12  Wheat.  368.) 


Digitized  by 


Google 


UNITED  STATES  CIRCUIT  COURT,  MASSACHUSETTS.     23 

Having  thus  presented  some  of  the  leading  precedents  on  this 
sabject,  and  especially  in  the  United  States  courts,  with  some  of 
the  reasons  and  the  text-books,  whether  sustaining  or  impugning 
them,  it  will  be  seen  that  the  cases  in  the  supreme  court  of  the 
United  States  have  been  so  numerous,  and  so  fully  argued  and  con- 
sidered, it  is  difficult  for  any  of  the  judicial  tribunals  of  the  general 
government  to  disregard  and  decide  against  them,  till  they  are 
changed  by  the  court  which  made  them.  But,  at  the  same  time, 
I  feel  compelled  to  differ  in  principle  from  some  of  their  general 
reasoning  and  conclusions ;  and  it  may  be  proper,  as  due  to  myself 
and  the  importance  of  this  case,  to  explain  the  grounds  of  the  dif- 
ference, even  if  unable  to  carry  them  out  consistently  with  a  proper 
respect  to  established  precedents.  It  is  difficult,  to  my  mind,  to 
discover  any  sufficient  reasons,  why  states,  if  rightfully  passing  in- 
8(dvent  laws,  which  purport  to  discharge  subsequent  contracts  or 
debts,  and  not  merely  remedies,  should  not  have  the  discharges 
coDstroed  as  controlling  the  contracts  made  under,  or  subject  to 
them,  and  to  be  performed  there,  although  they  may  happen  to  be 
prosecuted  elsewhere.  Insolvent  laws  of  that  kind,  like  any  other 
state  laws  affecting  contracts,  seem  entitled  to  be  considered  as  a 
pert  of  the  lex  loci  contractus  ;  and  if  so,  are  to  be  respected  and 
are  to  control  the  contract,  travelling  with  it  and  being  inseparable 
from  it  wherever  it  goes.  It  is  conceded,  even  by  those  holding  a 
diflmnt  doctrine  on  this  subject,  that  states  may  rightfully  pass  in- 
advent  laws  when  congress  does  not.  They  must  be  prospective, 
and  not  impair,  as  the  Massachusetts  act  does  not,  the  obligation  of 
existing  or  prior  contracts.  Farren  v.  TTeeiftc,  (4  Wheat.  122) ; 
Bfmk  V.  SmUh,  (12  lb.  212 ;  6  do.  131.)  Johnson,  J.,  in  12 
Wh.  273,  says  that  was  the  whole  decision  in  Stttrgis  v.  Crotpnin- 
Aiddj  (2  Kent,  392.)  It  is  probable  that  originally  it  was  contem- 
plated, that  states  might  always  pass  insolvent  laws,  and  congress, 
never ;  but  only  bankrupt  laws,  and  applying  to  merchants,  and 
hong  retrospective  as  well  as  prospective.  See  4  Wheat.  194-5 
<*n  this,  in  Sturgis  v.  Crouminshield.  It  has  been  held,  too,  in  the 
^xmts  of  the  United  States,  that  states  may  discharge  the  body 
from  arrest  without  impairing  the  obligation  of  the  contract  itself, 
^kough  previously  made.  Sturgis  v.  Crowninshieldf  (4  Wheat. 
122, 209 ;  6  Wheat  131 ;  2  Kent,  C.  392)  ;  Beers  et  al.  v.  Hough- 
^  (9  Peters,  329 ;  12  do.  370.)  Or  they  may  discharge  his  sub- 
•o^Bflttt  acquisition  of  property.  12  Wheat.  213.  In  fine,  the 
^*t^  principle  is  now,  on  other  matters,  that  the  lex  loci  contractus^ 
V%  place  of  performance  also,  must  govern  the  construction  and 
^4ent  and  nature  of  the  contract,  but  not  the  remedies  on  it. 


Digitized  by 


Google 


24  RECENT  AMERICAN  DECISIONS. 

These  last  depend  on  the  law  of  the  place  where  it  is  sued.      (2 
Wheat.  285 ;  5  Cran.  298.)     The  lex  loci  explains  the  contract, 
but  does  not  enforce  it.     It  would  then  follow,  that,  although    a 
mere  local  bar  or  discharge  will  not  operate  against  a  citizen  of 
another  state,  or  on  property  in  another,  different  from  that  state, 
in  which  the  insolvency  occurred,  nor  will  any  mere  local  priv- 
ilege, (12  Wheat.  361;   5  Cran.  298;   2  Kent's  C.  392,)   yet, 
whatever  goes  further  and  avoids  a  contract  there,  or  bars  a  debt 
absolutely,  ought,  on  general  principles,  to  avoid  or  bar  them  else- 
where. Though  some  cases  then,  in  this  country,  hold,  that  a  bank- 
rupt's or  insolvent's  certificate  is  only  a  local  privilege,  yet,  in  others, 
in  several  of  the  states  as  well  as  abroad,  such  discharges,  when  pro- 
fessing to  reach  the  contract  or  debt,  as  in  this  instance,  are  consid- 
ered as  not  merely  local,  not  merely  affecting  remedies  within  the 
state  that  grants  them,  but  they  are  entitled,  on  principle,  to  exert 
power  over  the  contracts,  when  going  elsewhere,  and  to  release 
them  on  the  terms  prescribed,  within  the  state  where  made  and  where 
to  be  performed  ;  wherever  else  the  creditor  may  happen  to  reside. 
The  whole  difficulty  in  this  view  is,  in  deciding  what  relates  to  the 
remedy  and  what  to  the  contract,  or  what  is  local  and  connected 
with  judicial  forms  or  proceedings  only,  and  what  relates  to  obliga- 
tions themselves.     Thus,  priority  on  the  part  of  a  particular  cred- 
itor has  been  considered  as  belonging  to  the  remedy  (5  Cran.  298)  ; 
and  so  has  imprisonment  of  the  body  of  the  debtor  (4  Wheat.  200)  ; 
so,  statutes  of  limitation  and  usury  laws  (4  Wheat.  200)  ;  and  so 
laws  concerning  processes  in  state  courts  till  adopted  by  acts  of 
congress  or  rules  of  this  court  (9  Peters,  319 ;  10  WTieat.  51)  ; 
or  any  exemption  of  particular  kinds  of  property,  and  of  persons 
engaged  in  particular  duties,  from  arrest  (11  Martin's  R.  750  ;  16 
John.  424)  ;  or  any  privilege  clearly  attached  to  the  person  or  ter- 
ritory only,  and  not  to  a  contract.     (3  Surge  on  For.  &  CoULaw, 
234,  1046;   Story  on  Confl.  of  L.  <^  339;  7  Greenl.  337;  3 
Mason,  88 ;  5  Mason,  378.) 

But  discharges  of  debts  or  contracts  do  not  belong  to  the  pro* 
cesses  of  courts  or  their  forms.  They  relate  to  obligations,  to 
duties,  to  the  essence  or  gist  of  the  action.  And  though  some 
books  and  cases  speak  of  pleading  a  certificate  as  if  it  was  a  per- 
sonal privilege  and  related  to  the  remedy  alone,  and  though  the 
original  debt  is  still  held  to  be  a  good  ground  for  a  new  promise, 
the  conscience  being,  in  some  cases,  still  bound,  and  the  insolvent  at 
liberty  to  waive  the  plea  (1  Chit.  P.  61 ;  12  East,  664 ;  1  Boe. 
&  P.  52) ;  yet  this  can  often  be  said  of  any  other  defence  going    j 
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of  the  parties  charged,  the  President  of  the  Court,  taking  on  him- 
self the  entire  conducting  of  the  cause,  proceeded  to  interrogate 
the  prisoners.  Addressing  himself  to  Cassimer,  the  one  indicated 
as  the  chief  actor,  he  said,  "  Cassimer,  have  you  ever  before  been 
arrested  ?  "     Answer.    "  Yes,  sir." 

PreMenL  "  You  were  condemned  last  year  to  thirteen  months' 
imprisonment  ?  "     Answer.     "  Yes,  sir." 

President.  "  You  were  liberated  in  March,  and  in  April,  only 
about  a  month  afterwards,  you  made  preparation  to  commit  the 
crime  of  which  you  stand  charged  ?  "     Answer.    "  Yes." 

President.  "  What  gave  you  the  notion  of  this  mode  of  pro- 
ceeding ?  "    Answer.    "  It  was  my  own  idea." 

President  "  But  on  the  preliminary  examination  you  named  a 
person  as  the  one  who  put  that  idea  into  your  head  ?  " 

Answer.    "  I  did  wrong  when  I  said  it  was  Maury." 

President  "  On  the  29lh  of  April  you  conmienced  your  opera- 
tion. You  entered  the  public  sewer  by  the  opening  in  Rue  Saint 
Antoine,  to  make  a  passage  through  it  to  the  cellar  under  the  floor 
of  Uicher^s  jeweller's  shop  ?"     Answer.     "  Yes,  sir." 

President.  ^'  Explain  to  us  how  the  idea  came  into  your  mind, 
and  in  what  manner  you  proceeded." 

Answer.  "  When  I  heard  that  some  prisoners  had  escaped  from 
the  state  prison  in  that  way,  I  thought  it  would  be  a  good  plan  for 
a  *  raise.' " 

President  <^  You  must  have  had  an  accomplice,  because  alone 
you  could  not  have  removed  the  iron  covering  of  the  drain,  and, 
after  descending,  pnt  it  back  into  the  grooves." 

Answer.     "  That  was  not  difficult." 

President.  *^  To  shut  it  tight  after  going  down  into  the  drain, 
so  that  DO  appearance  of  its  being  opened  would  remain,  must 
have  been  impossible." 

Answer.  "  No,  sir.  I  had  my  hatchet.  I  inserted  the  edge  in 
the  groove,  and  gently  let  down  the  cover,  which  I  had  before  ad- 
justed as  nearly  as  might  be  with  my  hand,  when  I  stood  upon  the 
kdder." 

President  ^*  Do  you  then  persist  in  declaring  that  you  were 
alone,  and  that  the  whole  execution  of  the  plan  was  your  own  ?  " 

Answer.     "  I  continue  the  declaration,  for  it  is  true." 

President.  "  Come,  then,  to  the  execution.  You  began  on 
the  26lh  of  April  ?  " 

Answer.  "  Yes,  at  two  o'clock  in  the  afternoon.  I  had  made 
my  calculations  how  long  I  should  be.    Between  the  opening  of 
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the  drain  and  the  cellar  of  the  jeweller's  shop  there  was  a  distance 
of  seven  yards  and  a  half,  but  it  was  necessary  to  pierce  two  walls. 
I  had  with  me  a  little  iron  bar  and  some  smaller  tools.  I  worked 
until  about  12  o'clock  that  night." 

President.  "  But  you  did  not  succeed  in  your  design  that  night, 
nor  the  next." 

Answer.  "  No,  sir.  I  should  not  have  been  able  to  finish  my 
work  before  daylight,  and  I  was  afraid  that  the  superintendent  of 
drains  or  his  workmen  might  have  seen  me  descend,  and  make  in- 
quiries by  what  right  I  had  gone  down.  I  considered  it  best  to 
wait  until  the  King's  fete  (Ist  May.)" 

President.  "  The  workmen  did  see  you  on  the  26lh  of  April,  and 
they  as(ked  you  what  you  were  after  ?  " 

Answer.  ''  Yes.  I  told  them  I  was  to  make  some  repairs,  but 
that  there  was  too  much  water  in  the  drain." 

President.  "  Have  you  given  the  true  reason  for  discontinuing 
your  work  ?  "    Ansioer.     "  Yes,  sir." 

President.  "  You  have  made  a  more  probable  one.  You  toki 
the  examining  magistrate  that  you  had  an  accomplice;  that  he 
was  watching  on  the  outside  ;  that  he  saw  a  light  in  the  jeweller's 
shop ;  that  he  thought  the  people  there  had  been  awakened  by  the 
noise  you  made ;  that  he  gave  you  notice  by  a  concerted  signal 
(a  cord  fastened  to  the  prisoner's  arm,  and  passed  through  an  aper- 
ture in  the  iron  plate  that  covers  the  opening  of  the  drain)  ;  that 
you  thereupon  desisted  and  returned,  and  determined  to  let  the 
matter  rest  for  some  days  until  their  alarm  should  subside.  The 
jewellers  say  that  they  were  alarmed  by  the  noise.  They  got  tfp 
and  made  a  light ;  but,  being  unable  to  perceive  anything,  they 
retired  i^gain  to  bed.  You  now  say  you  had  no  accomplice.  But 
unless  you  were  told  of  the  light,  how  did  you  know  the  people  had 
one  ?  It  is  possible  you  might  have  heard  them  when  they  got 
up ;  but  in  the  drain  you  could  not  see  ;  and  if  you  knew  they  had 
a  light  (as  you  told  the  magistrate)  you  must  have  acquired  your 
knowledge  by  an  accomplice.     Explain  this  if  you  can." 

Answer.  "It  is  very  easy  to  do  it.  1  heard  them  walking 
about  the  house,  and  it  was  very  certain  they  would  not  do  that  in 
the  dark.  I  was  sure  they  must  have  had  a  light,  and  I  said  they 
had." 

President.  "  It  was  not  your  acconiplice,  then,  who  told  you  of 
the  light  ?  "     Answer.     "  Sir,  I  had  no  accomplice." 

President.  "  Very  well.  Let  us  pass  on  to  the  1st  May.  ft 
was  a  great  fete  day.    You  presumed  that  nobody  would  take  any 


Digitized  by 


Google 


FRENCH  CRIMINAL  CASES.  H 

notice  of  you  in  the  evening,  when  the  attention  of  everybody  was 
otherwise  directed.  You  were  mistaken ;  a  person  saw  you  go 
down,  and  expressed  his  surprise  that  workmen  should  be  employed 
at  such  a  time.  It  was  8  o'clock  in  the  evening,  and  you  were  not 
alone."     Answer.     "  I  was  alone." 

President.     "  How  did  you  proceed  ?" 

Ansu^er.  ^^  As  before.  I  had  obtained  a  gimlet  and  a  little 
saw.  I  arrived  at  the  cellar — finished  my  opening  by  boring  some 
holes  and  then  cutting  the  piece  out  with  the  saw ;  through  which  I 
passed  into  the  shop." 

President.    "  At  what  time  ?"    Answer.    "  About  12  o'clock." 

President.  "  The  jewellers  were  again  awakened  by  the  saw, 
but  as  it  never  came  into  their  heads  that  any  one  could  be  sawing 
a  passage  through  the  floor,  they  did  not  get  up.  When  you  got 
into  the  shop  you  seized  upon  everything  you  could  carry  away  ?" 

Answer.  "  Not  so ;  I  left  a  little  wooden  bowl  in  which  were 
2  or  3000  francs." 

President.    "  Why  did  you  not  take  that  also  ?" 

Answer.  ^'  I  was  not  desirous  of  completely  ruining  the  jew- 
eUers." 

President.  "  It  must  have  been  that  you  did  not  see  it.  You 
had  no  light" 

Answer.  *^  I  had  no  lamp  ;  but  I  beg  the  president  to  under- 
stand that  people  of  my  profession  can  see  very  well  in  the  dark." 

President.  "  A  man  who  could  get  into  a  jeweller's  shop  as  you 
did^  and  steal  jewelry  to  the  value  of  11  or  12,000  francs,  would 
certainly  have  carried  off  the  specie  if  he  had  been  able  to  see  it. 
You  bcMurt  therefore  of  an  abiUty  that  does  not  belong  to  you.  But 
we  pass  that  It  is  agreed  that  you  committed  the  theft  in  the  night 
time  by  breaking  the  premises  ?" 

Answer.    "  I  have  never  denied  the  fact." 

A  further  and  minute  inquiry  was  then  made  as  to  the  dispo- 
sition of  th^  property  and  the  connection  of  the  other  prisoners 
in  the  transaction  either  before  or  after  the  burglary  ;  a  narration 
sufficiently  curious,  and  illustrating  the  habits  and  manners  of  the 
dass  to  which  the  pr&oners  belong.  It  is  irom  these  sources  that 
the  "  Mysteries  of  Paris  "  are  developed,  and  a  condition  of  things 
shown  to  exist  which  we  hope  never  to  find  in  American  society. 

Two  of  the  prisoners,  as  principals,  were  condemned  to  hard 
labor  for  ten  years ;  one  to  four  years,  and  two  others  to  three 
years,  as  receivers,  and  three  others  were  acquitted. 
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Circuit  Court  of  the  United  States^  MassacIiuseitSy  Aprils  1846,  ai 

Boston. 

William  B.  Towne  and  Another  v.  James  A.  Smith. 

The  sworn  answer  of  a  defendant  in  equity,  when  responsive  to  material  allega- 
tions in  the  bill,  must  be  taken  as  troe,  unless  impugned  by  the  testimony  of 
more  ^an  one  witness. 

A  note,  made  payable  to  the  maker's  own  order,  and  by  him  indorsed*  passes  by 
delivery,  as  if  it  were  payable  to  bearer;  and  the  Circuit  Courts  of  the  United 
States  have  jurisdiction  of  an  action  brought  against  the  maker,  by  a  holder 
who  is  a  citizen  of  another  state,  where  the  amount  in  dispute  exceeds  $  500. 

If  a  party  be  legally  and  properly  discharged,  as  to  any  contract  in  the  state 
where  the  insolvent  system  exists,  the  discharge  most  be  held  good  in  other 
states,  and  in  the  courts  of  the  United  States. 

But  if  the  contract  is  made,  or  is  to  be  performed  abroad,  such  discharge  is  not  a 
bar  to  the  action. 

It  seems,  that  a  negotiable  note,  not  restricted  on  its  face  to  be  paid  within  the 
state,  may  be  cdnsidered  as  payable  wherever  the  indorsee  may  live ;  and  if  the 
indorsee  live  out  of  the  state,  it  is  not  barred  by  a  subsequent  discharge  in  the 
state  wheris  the  contract  was  made.  ^ 

In  such  a  case,  the  discharge  will  not  avail  in  a  court  of  the  United  States,  unless 
the  contract  sued  has  been  collusively  assigned  to  a  person  living  in  another 
state,  or  the  interest  in  it  still  remains  in  a  citizen  of  the  state  in  which  it  was  made. 

Whether  the  actual  seizure  of  the  property  of  an  insolvent,  under  process  issuing 
from  a  court  of  the  United  States,  before  his  assignees  under  the  state  insol- 
vent law  take  possession  of  it,  creates  a  lien  which  will,  in  all  cases,  be  sus- 
tained —  qtutre. 

Whether,  where  an  insolvent,  living  in  Massachusetts,  gives  to  a  creditor,  also 
living  in  Massachusetts,  in  payment  of  a  previous  debt,  a  note  payable  to  his 
own  order  and  by  himself  indorsed,  and  the  creditor  sells  the  note  in  New 
York  to  a  third  person,  living  in  New  York,  the  note  is  to  be  considered  a  con- 
tract, as  be'tween  the  debtor  and  such  third  person,  made  or  to  be  performed  in 
New  York  —  gtuare. 

H.  &  H.,  debtors,  living  in  Massachusetts,  gave  to  W.  A.  H.  &  Co.,  also  living 
in  Massachusetts,  in  pajrment  of  a  previous  debt,  a  note,  payable  to  the  order  of 
H.  &  H.,  and  by  them  indorsed.  W.  A.  H.  &  Co.  carried  the  note  to  New 
York,  and  sold  it  there,  for  a  good  considcfration,  to  S.,  living  in  New  York. 
S.  commenced  a  suit  against  H.  &  H.  in  the  United  States  circuit  court  for 
the  district  of  Massachusetts,  and  attached  the  property  of  H.  &  H.  thereon. 
H.  &  H.  became  insolvent  under  the  law  of  Massachusetts,  T.  &  T.  were 
duly  appointed  their  assignees,  and  H.  Si  H.  were  discharged  from  their  debu 
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under  such  law.  T.  &  T.  then  brought  a  bill  in  equity  in  the  circuit  court, 
praying  that  S-  might  be  enjoined  from  proceeding  further  in  his  suit  against 
H.  &  H.  in  that  court.  The  court,  upon  these  facts,  ordered  that  the  bill  be 
dismissed,  on  precedents  in  the  supreme  court  of  the  United  States,  but  doubt- 
ing the  correctness  of  their  principles. 

Tmd  was  a  bill  in  equity,  brought  by  the  complainants  as  as- 
signees of  Christopher  J.  Horn  and  Benjamin  F.  Howe,  insolvents 
under  the  statute  of  Massachusetts.  It  prayed, an  injunction 
against  Smith,  a  citizen  of  the  State  of  New  York,  not  to  prose- 
cute further  in  this  court  an  action  he  had  brought  here  against  Horn 
k  Howe,  on  a  note  given  at  Boston,  in  Massachusetts,  to  WiUiam 
A.  Howe  &  Co.  on  the  29th  of  December,  1843,  for  $1009  70,  on 
demand  with  interest.  It  averred,  that  the  note  run  in  form  to 
Horn  &  Howe,  the  makers,  or  their  order,  and  wa^  by  them  in- 
dorsed, and  that  the  suit  thereon  was  commenced  by  Smith  on  the 
6th  of  Jan.  1844,  and  the  goods  of  Horn  &c  Howe  attached  thereon, 
which  goods  the  complainants  wished  to  have  released  under  the 
injunction,  in  order  that  the  complainants  or  their  assignees  might 
divide  the  proceeds  equally  among  all  their  creditors. 

The  bill  farther  averred,  that  Horn  &  Howe  were  insolvent  when 
the  last  note  was  executed ;  that  it  was  procured  in  the  present 
form  with  a  view  to  be  sued  in  the  United  States  Court  by  a  citizen 
of  some  other  state,  in  order  to  defeat  the  operation  of  the  insol- 
vent law ;  that  it  was  sold  for  this  purpose  to  Smith,  he  knowing 
the  design,  and  that  the  action  on  it  was  prosecuted  by  collusion  for 
the  benefit  of  William  A.  Howe  &  Co.,  and  that  Horn  &  Howe 
bad  since  been  discharged  from  all  their  contracts  made  in  Massa- 
chusetts. Some  other  allegations  were  introduced,  which  it  is  not 
material  to  detail ;  and  eleven  interrogatories  were  propounded  to 
the  respondent  on  matters  connected  with  the  bill. 

The  answer  professed  ignorance,  and  left  the  complainant  to 
prove  some  of  the  matters,  but  admitted  the  sale  of  the  note  to 
him  at  twenty-five  per  cent,  discount  in  New  York,  by  William  A. 
Howe  —  saying,  the  promisors  were  related  to  him  and  he  did  not 
Uke  to  push  them,  and  that  the  delivery  and  obligation  given  for 
it  were  not  completed  till  the  respondent  arrived  in  Boston.  It 
abo  admitted,  that  some  previous  acquaintance  had  existed  be- 
tween Smith  and  Howe,  but  denied  any  relationship  or  secret 
trusts  as  to  this  transaction,  or  any  knowledge  of  the  insolvency  of 
Horn  &  Howe,  or  any  design  in  William  A.  Howe  &  Co.  to  evade, 
by  the  note  and  suit,  the  insolvent  laws  of  Massachusetts.  It  fur- 
ther denied  any  consultation  with  them  at  their  counsel  on  this 
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subject,  but  was  advised  by  his  own  counsel  to  sue  and  attach 
property  at  once,  if  the  note  was  not  paid  on  presentment.  It 
denied,  also,  any  borrowing  money  of  them  since,  in  connection 
with  the  present  transaction,  and  insisted  that  the  purchase  of  the 
note  was  bona  fide  and  for  a  valuable  consideration.  The  answer 
was  sworn  to,  and  had,  annexed,  a  copy  of  the  note,  to  ^ow  it 
was  not  made  payable,  in  express  terms,  at  Boston. 

The  only  testimony  offered  in  the  case  to  impugn  that  part  of  the 
answer,  which  denied  allegations  in  the  bill,  was  that  of  William 
A.  Howe.  But  it  did  not  appear  to  conflict,  in  any  respect,  with 
the  answer,  except  that  it  gave,  as  additional  information,  that 
the  consideration  of  the  note  in  suit  was  a  former  debt  from  the 
same  promisors,  for  goods  sold  and  delivered,  and  money  lent ; 
that,  on  the  29th  of  December,  1843,  the  promisors  were  insolvent, 
and  before  that  he  had  expressed  fears,  if  pressed  hard,  they 
would  fail ;  that  the  note  was  then  made  in  its  new  form  at  his 
request ;  that  he  went  immediately  to  New  York  to  sell  it,  know- 
ing that  a  New  York  creditor  had  some  advantage,  and  not  liking 
to  sue  the  makers  himself,  but  said  nothing  to  Smith  as  to  their 
solvency  or  a  suit,  though  informing  him  they  were  in  business 
with  a  stock  of  goods  of  considerable  value.  Smith  did  not  say 
he  would  buy  the  note  to  acconamodate  him,  nor  was  there  any 
ifidemnity  given,  nor  any  advice  to  him,  that  he  might  evad^  th^ 
insolvent  law  of  the  State  in  this  manner. 

William  Brigham^  for  the  complainant. 
E.  jD.  SohieTy  for  the  respondent. 

Woodbury,  J.  When  this  bill  was  filed,  a  temporary  injunction 
was  granted  till  the  hearing.  The  question  now  is,  shall  it  be 
made  perpetual  or  be  dissolved  ?  Both  the  facts  and  the  law,  as 
bearing  on  this  question,  are  controverted.  As  to  the  facts,  how- 
ever, the  answer  to  the  bill  must,  under  all  the  circumstances,  be 
regarded  as  containing  the  trutl^  in  relation  to  the  transaction* 
Because  it  is  sworn  to  ;  is  responsive  to,  the  material  allegations  ; 
and,  so  far  as  contradicted  at  all,  it  is  only  by  the  testimony  of  one 
witness.  But  no  answer  thus  situated  can,  as  a  general  rule,  be 
disproved  or  annulled  by  the  testimony  of  one  witness.  See 
Daniel  v.  Mitchell  (1  Story's  R.  188,)  and  the  numerous  other 
cases  cited  in  Carpenter  v.  The  Providence  Insurance  Company^ 
decided  by  the  supreme  court  at  its  late  session,  and  which  will 
appear  in  4  Howard,  and  where  the  various  exceptions  and  lim- 
itations on  this  point  have  been  collected  and  explained. 
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The  answer  denying  any  fraud,  or  collusion,  or  trust,  all  of  those 
must  be  considered  as  out  of  the  case.  The  testimony  of  Wil- 
liazn  A.  Howe  would,  to  be  sure^  justify  several  inferences  against 
the  answer,  which  it  does  not,  in  terms,  admit.  Thus,  the  taking 
of  a  new  note  after  a  knowledge  that  the  makers  of  the  old  one 
were  inscdvent,  and  taking  it  in  a  new  form  at  the  creditors'  re- 
quest, 80  that  it  might  be  passed  to  persons  living  in  another  state 
and  sued  in  this  court ;  and  going  forthwith  to  another  state  and 
sdling  it,  and  the  purchaser  returning  and  ascertaining  property 
ooold  be  attached  to  secure  it,  before  closing  the  bargain,  and  then 
dosing  it,  and  making  the  attachment  immediately;  all  these 
would  furnish  strong  grounds  to  infer,  not  only  that  he  intended  to 
make  the  aale  to  evade  the  insolvent  law,  but  that  the  purchaser 
took  it  under  a  like  conviction,  if  not  from  a  like  motive.  But 
these  inferences,  so  far  as  they  might  otherwise  aSett  Smith,  the 
purchaser,  and  his  rights,  are  repelled  by  his  positive  oath  to  his 
answer  ;  and  are  impugned  only  by  inferences  from  what  is  testi- 
fied to  by  one  witness  alone.  I  am  compelled,  then,  though  vnth 
some  rductance  and  distrust,  to  regard  the  transaction,  in  point  of 
fact,  as  the  respondent  asserts  it  to  be,  a  bona  fide  purchase  of  the 
note  in  question,  for  a  valuable  consideration,  by  a  citizen  of 
another  state,  and  vnthout  any  secret  trust  or  condition  whatever. 

The  next  objection  which  occurs  to  proceeding  further  in  the 
suit  at  law,  and  in  favor  of  a  perpetual  injunction,  is,  that  the 
pkintiffin  it,  though  an  honest  purchaser  of  the  note,  cannot  main- 
tain a  suit  in  this  court  on  it,  because  the  11th  section  of  the  judiciary 
act  of  1789  deprives  an  assignee  of  a  contract  of  that  right,  though 
Uvii^  in  a  different  state,  if  the  assignor  was  an  inhabitant  of  the 
same  state  with  the  maker,  as  in  this  instance.  4  Dall.  R.  370 ; 
4Cran.  46;  16  Peters,  315.  But  we  have  jurisdiction  over  this 
action,  because  a  note,  in  the  particular  form  of  this,  passes  by  de- 
livery, and  not  assignment.  It  runs  to  the  promisors  and  their 
order,  and,  being  then  indorsed  by  them,  is  regarded  in  law  as  if 
ranning  to  bearer.  Smith  v.  Salter^  (8  Cowen,  111.)  And  in  the 
cases  of  the  Bank  of  Kentucky  v.  Winter  et  al.  (2  Peters,  326,) 
and  BuUard  v.  Bell^  (1  Mason,  251,)  it  has  been  held  that  an  ac- 
tion lies  in  this  court  by  the  holder  of  a  note  to  bearer,  if  living  in 
a  different  state  ;  because,  it  is  a  promise  virtually  to.  pay  any  per- 
son holding  it,  and  not  merely  the  original  holder,  and  does  not 
pass  to  others  by  any'  assignment.  Even  an  indorsee,  living  in 
another  state,  can  now  sue  his  indorser  in  the  United  States  Courts 
oa  the  new  contract  of  indorsement ;  because  he  claims  on  the 
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new  contract,  and  against  the  indorser,  and  not  on  the  old  one, 
through  the  assignment,  and  against  the  maker.  Young'  v.  Bryony 
(6  Wheat.  146)  ;  9  lb.  637 ;  11  Peters,  801.  If  promissory 
notes  had  been  as  extensively  used  in  1789  as  bills  of  exchange, 
they  probably  would  have  been  excepted  from  the  stringent  restric- 
tions that  still  remain  against  them.  The  United  States,  when 
indorsees  of  a  note,  are  now  relieved  from  them  and  may  sue  the 
maker  in  the  federal  courts  under  their  peculiar  powers,  by  a  dif- 
ferent clause  in  the  judiciary  act.  Marsh  v.  Cfreenleafy  (4  Mason, 
427.) 

The  case  standing  in  this  attitude,  the  only  remaining  question 
is,  whether  the  holder  of  the  note  can,  on  the  facts  as  proved  and 
beretofore  detailed,  be  properly  prevented  from  availing  himself  in 
payment  of  his  attachment  ?  The  5th  section  of  the  Massachu- 
setts insolvent  law,  passed  April  23,  1838,  provides  expressly  that 
''  the  assignment  shall  be  effectual  to  pass  all  the  said  estate  and 
discharge  any  such  attachment."  If  the  holder  then  had  brought 
his  action  in  a  court  of  the  state  of  Massachusetts,  or  if  it  is  here 
to  be  treated  in  all  respects  as  if  brought  there,  the  suit  could  not 
proceed  upon  general  principles,  and  must  come  within  one  of  the 
exceptions,  that  will  hereafter  be  explained,  or  the  property  at- 
tached ought  at  once  to  be  restored  to  the  complainants,  who  are 
the  assignees  of  the  debtors  —  to  be  divided  equally  among  all  the 
creditors,  in  conformity  with  the  provisions  of  the  insolvent  law. 
It  would  be  a  proper  case  for  a  perpetual  injunction,  such  as  is 
prayed  for  by  the  complainants*  2  Story's  Eq.  Jur.  <^  874,  904  ; 
5  Cranch,  288.  But  the  respondent  resides  in  another  state,  and 
having  secured  his  debt  by  superior  vigilance  and  skill  in  the  courts 
of  the  United  States,  without  resorting  to  those  of  Massachusetts, 
he  insists  that  this  advantage  ought  not  to  be  taken  from  him  by 
any  application  of  her  insolvent  system  to  his  case.  Whether  it 
can  be,  under  the  words  and  true  spirit  of  that  system,  or  the  prin- 
ciples of  international  and  commercial  law,  or  the  rules  proper  for 
the  construction  of  contracts,  or  the  precedents  applicable  to  the 
subject,  is  the  next  inquiry  ;  and  being  an  important  one,  it  may 
be  useful  to  pursue  it  with  a  scrutiny  more  close  and  extended  than 
is  usual  in  ordinary  cases. 

The  insolvent  law,  (^  7,  ch.  163,  p.  188,)  provides  that  the 
debtor,  by  the  certificate,  shall  be  '^  absolutely  and  wholly  dis- 
charged from  all  deblSf  which  have  been  or  shall  be  proved  against 
his  estate,  assigned  as  aforesaid,  and  from  all  ddfts^  which  are  prova- 
ble under  the  said  act,  and  which  are  founded  on  any  contract 
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to  the  merits,  ^nd  be  used  as  an  argumeat,  that  fraud,  duress, 
gambling  or  bribery  in  a  contract|  are,  or,  are  no  better  than  mere 
personal  privileges,  and  affect  the  remedy  only  as  they  may  be 
waived  or  be  pleaded  and  proved,  as  the  defendant  pleases. 

The  weight  of  reasoning,  no  less  than  many  of  the  high  authori- 
ties before  cited,  is,  in  my  apprehension,  in  favor  of  an  insolvent  or 
bankrupt  discharge,  being  considered,  in  respect  to  subsequent  con- 
tracts made  under  the  insolvent  system,  as  if  a  component  part  of 
the  obligation.  And  this  view  is  very  much  strengthened  by  the 
exception  before  mentioned,  and  conceded  usually  op  all  sides  to 
be  correct,  that  the  contract,  if  made  or  to  be  performed  elsewhere, 
is  not  to  be  affected  by  a  discharge  issued  in  the  state  where  it  is 
sued.  But  if  the  discharge,  attached  to  the  remedy  or  action,  and 
to  those  only,  it  would  be  a  good  defence  to  the  action,  though 
brought  on  a  contract  made  or  to  be  performed  elsewhere ;  but 
attaching,  however,  as  it  does,  to  the  contract,  and  that  alone,  it  is 
poK^rly  held,  and  only  in  that  view,  not  to  affect  a  contract  not 
made  under  its  jurisdiction  or  prevalence,  or  not  to  be  fulfilled 
under  and  with  a  view  to  it.  Looking  to  these  discharges  in  this 
aspect  is,  also,  the  only  justification  for  foreign  courts  to  respect 
them,  as  we  have  ahready  shown  that  they  often  do ;  and  though 
they  are  said  sometimes  to  do  this  ex  comitate^  and  not  of  right, 
and  though  to  justify  either  such  comity  or  right,  an  opportunity 
and  full  notice  must  be  enjoyed  to  pjrove  the  debt,  (Story  on  Bills, 
^  351 ;  6  Mau.  &  Selwin,  92),  yet,  in  that  event,  by  this  comity  it 
is  usual ;  and,  by  sound  principle  as  to  the  nature  of  contracts,  it 
is  right  to  hold,  that  a  discharge  of  a  debt,  good  by  the  laws  of  the 
^aee  where  the  contract  was  made  and  to  be  fulfilled,  is  good 
everywhere.  This  applies  in  principle  as  well  as  practice  to  dis- 
chaiges  under  insolvent  systems,  extending  in  terms  to  the  debt  or 
contract,  as  well  as  to  other  kinds  of  discharges.  3  Surge's  For. 
&  CoL  L.  876,  925 ;  Story  on  Conf.  of  Laws,  §  331,  335 ;  2 
Kent's  Com.  392;  4  D.  &  E.  182 ;  5  East,  124 ;  2  Hen.  Bl.  553  ; 
1  Knapp's  P.  C.  265 ;  Edwards  v.  Renald,  (1  Dallas,  229  ;  3  do. 
969,  and  other  cases  before  cited).  In  these,  as  in  others,  the 
parties  seem  impliedly  to  agree  to  this,  when  executing  the  con- 
tQ^  The  sovereign  operation  of  local  laws  on  all  local  contracts 
Aeisands  it.  "  State  rights  "  are  feeble  without  it ;  and  comity 
between  different  governments,  whether  at  home  or  abroad,  ought 
to  respect  it  and  give  it  effect,  as  widely  as  they  do  contracts  them- 
selves, they  being  interwoven  with  them  as  if  a  portion  of  the  res 
gesUk  ^  P^^  ^^  parcel  of  their  conditions;  and  if  so,  all  must 
adnni  Aat  they  are  to  be  regarded  in  construing  and  enforcing 
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them,  by  all  courts  who  treat  contracts  on  any  enlarged  system  of 
philosophical  jurisprudence. 

In  this  case,  then,  on  principle,  independent  of  precedents,  and 
without  reference  to  two  exceptions,  which  will  hereafter  be  noticed, 
my  conclusions  on  the  general  question  would  be,  that  the  insol- 
vent law  of  Massachusetts  was,  in  its  spirit  as  well  as  words,  de- 
signed to  operate  on  the  debts  or  contracts  formed  under  it,  and 
not  merely  the  remedy  on  them ;  and  that  the  state  possessed  a 
constitutional  right  to  pass  such  a  law,  applying,  as  this  did,  only 
to  subsequent  contracts,  and  hence  not  impairing  them,  as  they  are 
made  with  a  view  to  it,  made  under  it,  and  adopt  it  substantially 
as  a  part  of  their  conditions.  That,  in  answer  to  several  objections 
to  these  views,  such,  for  instance,  as  the  supposed  existence  of  the 
debt  for  some  purposes,  after  the  discharge,  it  is  so  only  when  the 
proceedings  were  fraudulent  and  void,  or  only  in  fore  conscientuB 
at  times,  but  not  in  the  judicial  tribunals  without  a  new  promise,  if 
the  discharge  be  duly  pleaded  ;  or  such,  as  that  some  of  the  insol- 
vent systems  use  language  clearly  applying  only  to  the  remedy ; 
for  then  I  do  not  wish  to  extend  that  class  beyond  the  remedy,  but 
only  those,  which,  like  this  under  consideration,  quite  as  clearly 
profess  to  reach  the  debt  or  contract ;  or  such,  as  we  have  seen, 
arguing  that  insolvent  laws  operate  only  on  persons.  For,  when 
any  of  them  do  so  in  terms,  I  would  not  enlarge  their  operation 
against  persons  not  resident  in  the  state  passing  them^  But  when, 
as  here,  they  in  terms  reach  things,  or  debts  themselves,  property^ 
it  is  a  mere  matter  of  construction,  and,  to  my  mind,  a  very  forced 
construction,  to  treat  them  as  restricted  to  persons.  So,  in  other 
cases,  it  is  argued  that  the  operation  of  such  laws  is  merely  territo- 
rial, and  consequently  cannot  operate  or  be  regarded  in  other  courts 
than  those  of  the  stiate  passing  them.  But  most  other  laws  may  as 
well  be  thus  restricted  to  the  territory  of  the  state  passing  them  as 
these,  if  we  look  to  their  language  and  their  origin ;  and,  where  we  go 
beyoild  those  to  principle,  it  is  almost  universally  conceded  in  other 
cases,  that  in  questions  out  of  the  state,  the  titles  to  property  within 
it,  real  and  personal,  the  conveyances  of  it  by  deed  and  by  will, 
the  construction  of  contracts  made  and  to  be  performed  within  it, 
must  all  be  governed  by  the  laws  of  the  state  wherever  the  parties 
may  reside  or  the  suits  be  brought. 

But,  notwithstanding  these  answers  and  considerations  against 
the  arguments,  which  are  often  urged  in  favor  of  creditors  living  in 
other  states,  on  the  general  question,  those  creditors  certainly  have 
some  strong  claims  to  success,  when  coming  within  either  of  the 
two  exceptions  before  mentioned.     Both  of  these  exceptions  are 
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in  some  views,  applicable  to  this  case,  and  will,  therefore,  be  now 
briefly  examined.  The  first  one,  which  we  have  seen  to  be 
strongly  sustained  by  authority  and  principle,  is,  that  contracts,  to 
be  performed  abroad,  are  not  governed  by  the  lex  loci  ccmtractuSf 
but  the  law  of  the  place  where  they  are  to  be  fulfilled  ;  and  hence 
it  is  argued,  that,  if  in  this  case  the  contract  was  not  to  be  fulfilled 
in  Massachusetts,  a  discharge  under  the  insolvent  system  of  that 
state  would  not  be  contemplated  when  it  was  made,  and  would 
not  become  a  part  of  its  essence.  The  note  sued  was  not  made 
expressly  payable  in  any  place.  But  runnmg  as  it  did,  to  the 
promisors  themselves,  and  by  them  indorsed,  it  is,  as  we  have 
before  shown,  to  be  treated  in  law  as  a  note  payable  to  bearer. 
In  this  form,  in  order  to  sustain  jurisdiction  over  the  present  suit  at 
all,  it  is  to  be  considered  as  a  contract  directly  between  the  holder 
and  the  promisor.  In  that  event,  perhaps,  the  ponsideration,  as 
between  these  parties,  must  be  regarded  as  advanced  in  New  York, 
and  the  contract,  as  one  between  them,  be  deemed  either  made,  or 
finished,  or  to  be  performed,  there,  where  the  holder  resided.  In 
this  view,  it  might  be  open  to  the  same  construction  it  would  be  if 
.on  its  face  payable  in  New  York.  Independent  of  this  reasoning, 
it  has  been  decided  that  an  advance  of  money,  made  by  A.  for  the 
benefit  of  B.  or  his  agent  at  the  place  where  A.  resides,  must  be 
considered  as  a  contract  made  to  be  fulfilled  where  the  advance 
was  made.  6  Peters,  644 ;  3  Wheat.  101,  146 ;  16  Mass.  477 ; 
3  John.  eh.  587.  And  in  8  Pickering,  before  cited,  the  court  has 
gcae  still  further,  and  adjudged,  in  this  state,  that  a  common  prom- 
issory note,  with  no  place  of  payment  specified  on  its  face,  if  in- 
dorsed to  a  citizen  of  another  state,  must  be  considered  as  payable 
or  to  be  fulfilled  where  the  holder  resides. 

The  other  exception  is  connected  with  a  class  of  cases  and  a 
principle  which  have  not  been  discussed  by  the  counsel,  but  which 
bok  quite  applicable  to  the  facts  in  this  cause.  It  is,  that  the 
actual  seizure  of  the  property  of  a  bankrupt  in  another  govern- 
nuttt  or  country,  before  his  assignees  take  possession  of  it,  creates 
tliea  on  it  in  favor  of  a  foreign  creditor,  whic|i  will  be  sustained. 
tJUffge  on  For.  &  Col.  L.  923 ;  2  Kent's  Com.  406 ;  6  Mass.  B. 
Mi  12  Martin,  99 ;  1  Har.  &  McH.  286  ;  2  Ibid.  463  ;  6  Binn. 
SSi ;  2  Hey.  24 ;  4  McCord,  519 ;  13  Mass.  146 ;  14  Martin,  93 ; 
l5  Wheat.  213 ;  6  Pick.  281 ;  3  Wend.  538.  In  the  present  case, 
property  is  attached  even  before  an  assignment  by  a  process  from 
the  courts  of  the  United  States ;  and  it  would  seem  to  be  within 
Ihe  above  principle,  not  to  pass  the  title  to  it  by  an  insolvent  law  of 
Btts  to  conmiissioners,  or  assignees,  when  it  had  been 
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previously  taken  and  secured  by  a  citizen  of  another  state,  and  in 
courts  not  belonging  to  that  state.  This  court  is  as  different  a 
tribunal  from  those  belonging  to  Massachusetts  alone,  as  the  court 
of  any  other  state ;  and  a  creditor  belonging  to  New  York  be- 
longs, for  most  purposes,  to  a  government  and  jurisdiction  as  foreign 
from  those  of  Massachusetts,  as  if  he  resided  in  France  or  England. 

I  do  not,  however,  dismiss  the  bill  on  the  ground  of  the  validity 
of  either  of  these  exceptions,  though  both  are  plausible ;  because, 
without  giving  a  decisive  opinion  in  favor  of  either  of  them,  and 
without  being  convinced  by  the  reasoning  against  the  operation  of 
insolvent  discharges  like  this,  in  cases  generally  of  creditors  living 
in  other  states,  I  feel  compelled  to  refuse  the  prayer  of  the  com- 
plainant, by  force  of  the  decisions  in  the  supreme  court  of  the 
United  States.  Those,  in  cases  of  this  character,  it  is  right  as  well 
as  decorous  for  me  to  conform  to,  till  changed  by  that  court. 

Let  the  bill  be  dismissed. 


District  Court  of  the  Vhiled  States,  Massachusetts,  March,  1846,  ai 

Boston. 

RooERS  V.  Brio  Rival. 

la  cases  of  cdlisioD,  where  both  vessels  are  to  blame,  the  wbole  damages  are  to 
be  eqaally  divided  between  them,  bat  the  court  may  order  the  Teasel  most  to 
blame  to  pay  all  the  costs. 

This  was  a  libel  for  collision.  By  consent,  captains  Caleb  Cur- 
tis and  Samuel  Quincy  were  called  in  as  experts,  somewhat  analo- 
gous to  trinity  masters  in  the  admiralty  in  England,  to  whom  ques- 
tions were  put,  and  answers  were  returned  as  follows : 

On  the  27th  of  November,  1845,  the  brig  Rival,  of  214  tons, 
with  a  cargo  of  molasses,  arrived  in  the  port  of  Boston,  and  was 
anchored  by  the  pilot  nearly  off  the  end  of  Long  wharf,  about  one 
hundred  and  twenty-five  fathoms  therefrom,  and  about  one  hun- 
dred and  fifty  fathoms  from  a  schooner  called  the  Ann,  which  was 
lying  at  anchor  nearly  off  the  end  of  Commercial  wharf,  there  being 
from  thirty  to  forty  vessels  at  anchor  in  the  harbor.  The  Rival  let 
go  her  smaller  anchor,  weighing  1100  lbs.,  having  an  mch  chain, 
and  paid  out  twenty  fathoms.  The  weather  was  rainy,  and  the 
wind  was  blowing  quite  moderately  from  the  east.  The  rain  con- 
tinued violent  till  after  one  o'clock.     The  wind  increased,  some* 
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times  varying  the  dhrectidn  towards  the  south,  titiiil  at  about  twelve 
o'clock  it  was  a  wholesale  breeze,  or  somewhat  stronger.  At  about 
halfpast  twelve,  the  wind  changed  suddenly  to  the  8.  S.  W.,  coming 
in  a  squall  with  considerable  violence,  causing  the  Rival  to  drag 
her  anchor,  and  to  come  in  collision  with  the  Ann  ;  the  starboard 
quarter  of  the  brig  striking  the  bows  of  the  schooner. 

The  captain  of  the  Rival  went  ashore  about  eight,  and  the  jfirst 
mate  aboot  eleven  6'clock,  and  did  not  return  till  after  the  collision, 
leaving  the  vessel  in  charge  of  the  second  mate.  The  second  mate 
was  as  competent  as  such  oflScers  usually  are. 

Ist  Interrogatory.  Was  it  proper  or  otherwise  to  leave  the  brig 
in  charge  of  the  second  mate  ? 

Answer.    It  was  not  improper  or  unusual. 

2.  Ought  the  \mg  to  have  let  go  her  second  anchor  before  the 
squall,  and  was  she  or  not  guilty  of  neghgence  in  not  doing  so  ? 

Answer.  It  was  not  necessary,  under  the  circumstances,  to  have 
Ae  second  anchor  down. 

3.  Ought  she  to  have  kept  watch  and  watch  ? 
Answer.    Not  usual. 

4.  Ought  she  to  have  had  an  anchor  watch  ? 
Answer.    Yes. 

5.  And  if  so,  would  the  mere  fact  of  there  being  some  one  of 
the  crew  always  on  deck,  without  any  specific  duty,  assigned  him, 
answer  the  requisition  of  an  anchor  watch  ? 

Answer.    Yes. 

6.  Ought  the  yards  to  have  been  braced  to  the  wind,  and  would 
the  omission  constitute  a  neglect  of  duty  ? 

Answer.  Not  necessary  from  the  strength  of  wind  previous  to 
the  squall,  after  which  there  was  not  time. 

7.  If  only  fifteen  fathoms  could  be  paid  out  on  the  cable  to  the 
second  anchor,  before  she  was  too  near  the  Ann  to  admit  of  giving 
more  chain,  could  she  have  let  go  her  second  anchor  or  not  as 
early  as  she  ought  ? 

Answer.  It  does  appear  that  if  the  anchor  was  let  go  as  soon  as 
the  brig  struck  adrift,  there  should  have  been  more  than  fifteen 
fitthoms  of  chain  out ;  but  a  short  time  should  be  allowed  after  the 
discovery  of  her  being  adrift,  to  call  the  hands  and  let  the  apchor 
go.  If  the  anchor  was  ready,  one  man  or  two  men  could  let  it  go ; 
then  both  chains  should  have  been  paid  out. 

8.  If  the  Rival  was  fifteen  minutes  in  dragging  her  anchor  be- 
fore she  struck  the  Ann,  does  the  fact,  that  during  that  time  she 
did  not  pay  out  more  chain,  of  itself  constitute  or  clearly  proje 
negligence  or  want  of  ordinary  skill  on  her  part  ? 
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Answer.  We  think  it  was  a  want  of  skill,  or  it  was  negligence 
on  board  the  Ann,  if  she  did  not  pay  out  chain  when  she  saw  the 
Rival  drifting  down  upon  her. 

Bigdow  and  Clarke^  for  the  libellant. 
A.  H.  Fiske^  for  the  respondents. 

Spraoue,  J.  Upon  the  facts  of  this  case,  and  the  answers  of  the 
experts,  it  appears  that  both  vesseb  were  to  blame.  In  such  case, 
it  is  the  settled  doctrine  of  the  admiralty,  that  the  whole  damage 
should  be  equally  divided  between  the  two  vessels.  I  think  that 
the  Rival  was  most  in  fault,  and  that  she  ought  therefore  to  bear 
all  the  costs.  The  Woodrop  Sim,  (2  Dod.  83)  ;  D.  Faux  v.  Sal^ 
vadOTj  (4  Adolph.  &  Ellis,  420)  ;  Shees  Abbot,  tide  Collision ; 
17  Law  Magazine,  327 ;  The  Monarch,  (2  Monthly  Law  Mag. 
607) ;  The  De  Cock,  (5  Ibid.  303) ;  Reeves  etal.  v.  Ship  ConstituHon, 
(Gilpin,  579) ;  Story  on  Bailments,  sec.  608,  a ;  3  Kent's  Com. 
231. 

Decree  accordingly. 


Supreme  Court  of  Vermont,  Rutland  County,  February  Term,  1846. 
Stevens  v.  Holuster. 

Trespass  guar e dausumf regit.  The.plantiff  derived  title  from  original  proprie- 
tors of  the  town,  and  showed  a  survey  on  their  rights  of  fifty  acres,  embracing 
the  locus  in  quo.  The  first  deeds  in  his  chain  of  title  described  the  lot  as  a 
forty  acre  lot,  and  gave  one  line  differently  from  the  survey,  so  as  to  exclude 
the  locus  in  quo,  but  referred  **  to  a  survey  on  record."  Subsequent  deeds  fol- 
lowed these  enors  in  the  description,  and  omitted  any  reference  to  the  survey. 
Held  that  the  county  court  were  correct  in  charging  that  the  several  deeds  in 
law  conveyed  the  land  described  in  the  original  survey. 

The  defendant  showed  that  in  1834  he  entered,  and  ever  since  had  held,  the  ex- 
clusive possessioh,  of  ten  acres,  which  were  part  of  the  fifty  acres  surveyed, 
and  upon  which  the  trespasses  were  committed,  and  claimed  that  the  plaintiff 
could  recover  only  nominal  damages  for  the  first  eviction.  The  plaintiff  showed 
that  he  had  been  in  possession  for  many  years  pre? ious  of  a  part  of  a  farm 
embracing  the  fifty  acres,  under  a  claim  of  title.  The  county  court  decided 
that  he  might  recover  full  damages  on  the  strength  of  his  constructive  posses- 
sion.   Held  erroneous,  and  the  judgment  of  the  county  court  was  reversed. 

G.  Barman,  for  the  plaintiff. 

C.  B.  Barrington  and  S,  B,  Bodges,  for  the  defendant. 
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Flower  Brook  Manufacturing  Co.  v.  Buck. 

Action  on  book.  The  plaintiff  maoafactnied  a  quantity  of  wool  for  the  defend- 
ant, who  called  several  times  for  the  cloth  before  he  received  it.  After  this  ac- 
tion was  commenced  to  recover  the  expense  of  manofactoring,  it  was  discovered 
that  tlirongh  mistake  all  the  cloth  to  which  he  was  entitled  had  not  been  deliv- 
ered. He  claimed  this  in  offset,  and  it  was  allowed  by  the  auditor.  The  pre- 
vioos  demands  by  him  urged  were  held  by  the  court  to  be  sufficient,  and  a  sale 
of  the  doth  by  the  plaintiff  was  presumed.  Judgment  was  accordingly  render- 
ed on  the  report  for  the  defendant. 

G.  Heamum,  for  the  plaintiff. 
5.  jFWtom,  for  the  defendant. 


Whitney  v.  Town  of  Clarendon. 

Case,  per  guod  servitivm  amiiit.  The  plaintiff's  minor  son  had  been  injured  by 
the  breaking  down  of  a  bridge,  which  the  defendants  were  bound  to  support, 
and  the  declaration  counted  on  loss  of  services,  and  expenses  incurred  since 
February  28,  1840.  The  defendants  gave  in  evidence,  under  the  general 
issue,  a  former  icecovery  by  the  plaintiff  for  similar  damages  arising  from  the 
same  accident.  On  the  trial  of  the  previous  action  before  a  jury,  the  plaintiff 
had  been  prevented  by  the  county  court  from  showing  damages  subsequent  to 
February  28,  1840,  which  was  the  date  of  his  vnit,  though  his  declaration  em- 
braced them  expressly.  In  this  case  the  county  court  decided  that  the  for- 
mer recovery  was  not  a  bar.  Held  erroneous,  and  judgment  was  given  for 
the  defendant,  the  plaintiff's  counsel  preferring  it  to  a  new  trial. 

A.  Ptmd  and  M.  G,  Everts,  for  the  plaintiff. 

S.  H.  Hodges  and  E,  F.  Hodges^  for  the  defendants. 


Graves  v.  Barber. 

Appeal  from  a  judgment  of  a  justice's  court  for  th6  plaintiff.  The  county  court 
affirmed  the  judgment,  and  the  defendant  brought  a  writ  of  error  to  this  court 
ala  former  term,  averring  that  he  was  an  infant.  The  judgment  was  reversed 
on  that  ground,  and  the  cause  sent  to  the  county  court  for  trial.  The  defend- 
eat  there  filed  a  motion  to  dismiss  (under  the  statute,)  on  the  ground  that  the 
•i^nal  proceedings  were  void.  The  motion  was  overruled,  a  guardian  ad  litem 
t|Hinttil^  and  judgment  given  for  the  plaintiff,  which  was  affirmed  by  this 


lit  court  intimated  that  the  question  was  not  open  for  disouasion,  having  been 
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under  consideration  and  virtually  decided  at  the  former  hearing ;  but  as  it  had 
been  argued»  gave  a  full  opinion  on  the  merits. 

L.  C.  Kellogg^  for  the  plaintiff. 

E,  N.  Briggs  and  C.  L.  Willufms,  for  the  defendant. 


Lincoln  v.  Flint. 

Audita  querela^  to  set  aside  a  judgment  of  a  justice's  court  and  execution  thereon 
against  the  plaintiff.  The  plaintiff  had  been  previously  found  insane,  and  a 
guardian  had  been  appointed  over  him.  The  county  court  dismissed  this  action. 
Their  decision  was  now  reversed,  and  the  judgment  and  execution  complained 
of  were  set  aside.  ^ 

C  L.  Williams^  for  the  plaintiff. 
E.  N,  Briggs^  for  the  defendant. 


Kellogg  v.  Dickenson. 

Case,  for  tearing  down  a  meeting-house,  in  which  the  plaintiff  owned  two  pews. 

It  was  built  by  the  town,  on  land  leased  as  bug  as  wanted  for  the  purpose ; 

but  having  become  ruinous  and  unfit  for  public  worship,  it  was  pulled  down  in 

pursuance  of  a  vote  of  the  society,  which  had  succeeded  to  the  rights  of  the 

town,  and  the  materials  appropriated  to  the  erection  of  another.     The  court 

held  that,— 
1.  The  fee  of  the  land  and  house  was  in  the  town  or  society  erecting,  in  the 

usual  way,  a  house  for  public  worship. 
3.  The  pew-owners  have  a  ri^ht,  which  the  law  will  protect,  to  the  occupation  of 

their  pews,  whenever  the  house  is  used  for  public  worship. 

3.  If  a  society  pull  down  such  a  house  for  the  mere  sake  of  taste  or  conve- 
nience, they  must  compensate  the  pew-holders  who  dissent. 

4.  But  not  where  the  house  has  become  decayed  and  unfit  for  public  worship. 
The  decision  of  the  county  court,  adverse  to  the  plaintiff's  right  to  recover,  was 

accordingly  aflirmed. 

L,  C.  Edlogg  and  C  Linsley,  for  the  plaintiff. 
R.  Pierpoini  and  E.  N.  Briggs,  for  the  defendant. 


'  The  statutes  of  Vermont  prohibit  reversing  the  judgment  of  a  justice  by  writ 
of  error,  certiorari,  dtc.,  and  the  court  have  adopted  this  remedy,  ex  nece$$itaU  ret, 
where  the  party  has  had  no  day  in  court. 
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Eddy  v.  Stafford. 

AetioD  on  book.  From  the  auditor's  report,  it  appeared  that  on  the  sale  of  the 
articlee  charged,  the  plaintiff  had  agreed  to  receive  in  payment,  among  other 
things,  a  note  with  sureties,  which  would  not  yet  have  become  due.  The  de- 
fendant declined  to  furnish  the  note.  Held,  that  this  action  could  not  be  main- 
tained, and  the  judgment  of  the  county  court  for  the  defendant  was  afSrmed. 

H.' Button^  for  the  plaintiff. 

C.  B.  Harrington^  for  the  defendant. 


Dyer  v.  Cleveland. 

Debt  on  a  jail  bond.  Pleas,  —  1 .  Nil  debet ;  2.  A  certificate  in  bankruptcy  for  the 
principal.     The  plaintiff  demurred. 

The  second  plea  set  forth  a  decree  some  time  previous  to  the  escape,  that  the 
principal  was  entitled  to  his  discarge,  but  the  certificate  itself,  and  the  order 
to  deliver  it,  bore  date  subsequently.  Objections  were  also  taken  to  the  decla- 
ration.    It  was  held,  that,  ^- 

1.  The  bond  was  the  gist  of  the  action,  not  merely  inducement,  and  nil  debet  was 
therefore  a  bad  plea. 

3.  There  weis  a  breach  upon  the  escape,  and  the  plaintiff  immediately  thereon 
had  a  vested  right  in  the  bond,  which  could  not  be  avoided  by  a  certifi- 
cate obtai  ned  aAerwards. 

3.  The  defecu  in  the  declaration,  if  any,  were  waived  by  the  plea.  The  judg- 
ment of  the  county  court  for  the  defendant  was  reversed,  and  judgment  given 
for  the  plaintiff.  Leave  was  refused  to  amend  by  pleading  non  est/actum^  and 
tratersing  the  time  of  the  escape. 

A,  Pundf  for  the  plaintiff. 

E.  L.  Ormsbee  and  E.  Egejrion,  for  the  defendant. 


Qmrier  Sessions  of  Philadelphia  County,  Pennsylvania,  January, 

1846. 

Commonwealth  v.  Dickinson. 

A  prosecution  for  perjury  alleged  to  have  been  committed  in  an  affidavit  of  de- 
fence in  a  civil  action,  cannot  be  instituted  until  after  final  judgment  therein. 

[Pennsylvania  Law  Journal.] 
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Selections  from  12  New  Hampshire  ReporU. 


▲BATEMINT. 

Where  an  action  is  brought  against 
two,  or  more,  upon  a  joint  contract,  and 
service  is  not  made  upon  all,  those  upon 
whom  the  service  is  made  may  plead  in 
abatement  that  the  others  named  in  the 
writ  were  jointly  liable,  and  within  the 
jurisdiction  of  the  court,  so  that  process 
might  have  been  served  upon  them. 
Merrill  y.  Coggill,  97. 

ADVERSE   P08SE88I0K. 

1.  A  party  who  enters  into  land  un- 
der color  of  a  conveyance,  is  presumed 
to  enter  according  to  his  title,  and 
thereby  gains  a  constructive  possession 
of  the  whole  tract  embraced  in  the  deed, 
which  may  enure  as  an  adverse  posses- 
sion of  the  Whole,  and  continued  for  the 
term  of  twenty  years  ba^  the  entry  of  him 
who  has  the  legal  title.  Bailey  y. 
CttrletoTiyd, 

2.  But  where  a  party,  having  a  deed 
which  embraces  land  to  which  his 
grantor  had  good  title,  and  other  land  to 
which  he  had  no  right,  enters  into  and 
possesses  that  portion  of  the  land  which 
his  grantor  owned,  but  makes  no  entry 
into  that  part  which  he  could  not  law- 
fully convey,  he  has  no  adverse  pos- 
session of  the  latter.     lb, 

3.  Land  was  conveyed  to  a  feme  co- 
vert, who  paid  part  of  the  consideration 
for  it,  from  her  own  earnings,  with  the 
knowledge  and  assent  of  her  husband. 
She  died  without  issue,  and  after  her 
death  the  husband  continued  to  occupy 
the  land.  Afterwards,  he  sold  and  con- 
veyed it ;  stating,  however,  that  it  be- 
longed to  his  wife,  and  that  he  had 
enough  land  left  to  answer  any  damages. 
He  had  sometimes  stated  that  the  land  ' 
was  his  own,  and  his  neighbors  never 
heard  him  say  that  he  did  not  own  it. 
Heldf  that  he  had  acquired  no  title  to 


the  land  by  adverse  possession. 
shall  V.  Pterce,  127. 


Mar- 


▲OENCT. 

1.  A  power-of-attomey  to  one,  to 
demand  payment  of  a  promissory  note, 
is  determined  by  the  death  of  the  prin- 
cipal before  the  demand  is  made,  and  a 
demand  made  after  the  death  of  the 
principal  is  of  no  avail.  Gale  v.  Top- 
pan,  146. 

2.  Where  the  attorney,  not  beiitg 
personally  acquainted  with  the  defend- 
ant, called  at  his  office,  and  found  there 
a  person  to  whom  he  presented  the  note, 
and  showed  his  authority,  and  of  whom 
he  demanded  payment ;  and  the  person 
said  that  there  had  been  trouble  about 
the  note,  and  he  should  not  pay  it;  but 
did  not  object  that  the  attorney  had  no 
authority,  and  said  be  was  satisfied  as  to 
the  power-of-attorney  —  Held,  that  this 
was  competent  evidence  to  be  submitted 
to  a  jury,  to  prove  that  a  demand  was 
made  upon  the  defendant.  Held,  also, 
that  the  defendant  was  not  estopped,  by 
what  he  then  said,  from  proving  that 
the  principal  Was  dead  at  the  time  the 
demand  was  made.  lb, 

3.  Where  one  made  a  promissory 
note,  commencing,  *^  I  promise  to  pay," 
&c.,  and  signed  it  with  his  own  name, 
adding,  **  Agt.  Bellamy  Man.  Co.," 
and  at  the  same  time  executed  a  mort- 
gage, in  the  name  of  the  company,  to 
secure  the  payment  of  it  —  Held,  that 
the  note  would  bind  the  company^  a» 
their  promissory  note,  if  the  individaal 
had  authority  at  the  timejo  execute  the 
note,  or  if  the  transaction  was  subse- 
quently ratified  by  the  company.  I^ 
spatch  Line  of  Packets  v.  Bellamy  Man, 
Co,  4-  Trustees,  205. 

4.  A  ratification  of  an  act,  done  by 
one- assuming  to  be  an  agent,  relates 
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baek,  and  is  eqaiTalent  to  a  prior  aa- 
thority.  When,  therefore,  the  ado^ 
tioD  of  any  particular  form  or  mode  is 
necessary  to  confer  the  authority  in  the 
first  instance,  there  can  he  no  yalid 
ratification  except  in  the  same  manner. 
Jh. 

5.  When  goods  are  consigned  to  a 
commission  merchant,  or  factor,  for 
sale,  at  a  certain  limited  price,  and  he 
makes  advances  on  them — if  the  eoods 
cannot  be  sold  at  the  price  limited,  and 
the  consignor,  upon  reasonable  notice, 
neglect  to  repay  the  advances,  the  fac- 
tor may  sell  the  goods  at  the  fair  mar- 
ket valae,  although  below  the  limit,  and 
recover  the  balance  of  the  advances,  if 
any  remain.  Frothingham  v.  Everton, 
239. 

6.  Bat  if  the  factor  sell  at  a  price  be- 
low the  limit,  without  notice,  the  con- 
signor may  have  an  action  on  the  case 
to  recover  damages,  or  may  have  the 
amount  of  the  damages  allowed  in  a 
suit  by  the  factor  to  recover  hb  advan- 
ces.   Jb. 

7.  The  measure  of  the  damages  in 
such  case  is  the  amount  of  the  injury 
sustained  by  the  sale  contrary  to  the  or- 
ders of  the  principal.  If  no  actual  loss 
appear  to  have  been  sustained  by  the 
wrongful  act,  the  principal  will  be  en- 
tilled  only  to  nominal  damages.     lb, 

8.  A  reasonable  time  for  a  sale,  in 
due  course  of  business,  must  elapse,  he- 
five  a  factor  can  demand  a  reimburse- 
ment of  his  advances,  and  make  a  sale 
below  the  limit,  if  they  are  not  paid,  or 
sustain  a  suit  to  recover  them,    lb, 

9.  A  principal  accepted  bills  of  ex- 
change, drawn  on  him  by  his  agent, 
payable  to  the  order  of  the  agent,  who 
agreed  to  get  them  discounted  lor  the 
benefit  of  the  principal.  The  agent, 
assuming  to  be  the  owner  of  the  bills, 
pledged  them  to  a  bon&fide  holder,  to 
secure  money  borrowed  for  his  own  use. 
Hdd^  that  the  principal,  having  ena- 
bled the  agent  to  hold  himself  out  as' 
owner,  was  bound  by  the  pledge.  Cle- 
ment V.  Leveretty  317. 

10.  An  entr^  into  land  in  behalf  of 
another,  even  if  it  is  without  authority 
at  the  time,  being  for  the  benefit  of  the 
party  having  the  right,  may  be  ratified, 
and  will  prevent  the  operation  of  the 
•latute  of  limitations.  Campbell  v. 
Wallace,  362. 

11.  Where  a  deed  is  signed  by  the 


agent  of  a  corporation,  and  the  corpo- 
rate seal  is  afiSxed  thereto,  the  presump- 
tion is,  in  the  absence  of  evidence  to  the 
contrary,  that  the  agent  was  duly  au- 
thorized to  make  the  conveyance.  FlirU 
V.  airUon  Co,  Sf  Trustee,  430. 

ALIEK. 

An  individual  whose  father  appears  to 
have  been  a  resident  in  this  country,  and 
to  have  married  and  had  children  born 
here,  is  presumed  to  be  a  citizen,  al- 
though he  himself  was  born  subse- 
quently to  his  father's  removal  to  a  fo- 
reign country ;  there  being  nothing  else 
to  show  his  fether  to  have  been  an  alien. 
Campbell  v.  Wallace,  362. 

ASSUMPSIT. 

1.  The  plaintiff  sold  and  delivered 
certain  articles  to  the  defendant,  the  price 
of  which  the  latter  agreed  to  indorse 
upon  a  npte  which  he  held  against  the 
plaintiff.  He  did  not  make  the  indorse- 
ment as  he  had  agreed ^o  do,  and  sub- 
sequently recovered  judgment  against 
the  plaintiff  for  the  whole  consideration 
of  the  note,  in  a  suit  thereon,  by  default, 
and  enforced  its  payment  by  an  execu- 
tion. Hdd,  that  the  plaintiff  might  re- 
cover the  price  of  the  articles,  in  an  ac- 
tion for  goods  sold  and  delivered. 

The  case  of  TiUon  v.  Gordon,  1  N. 
H.  Rep.  33,  contra,  overruled.  Snow 
V.  Prescott,  535. 

2.  In  such  case,  the  plaintiff  ma^  re- 
cover without  reexaminmg  the  merits  of 
the  judgment,  as  his  right  of  action  de- 
pends, not  upon  the  rendition  of  the 
judgment,  but  upon  the  sale  and  deliv- 
ery of  the  articles,  and  upon  the  de- 
fendant's failure  to  make  the  indorse- 
ment,   lb, 

3.  If  the  plaintiff  sell  and  deliver 
property  to  the  defendant  upon  his 
agreement  to  indorse  the  price  upon  the 
plaintifiTs  note,  and  the  defendant  do 
Qot  make  the  indorsement,  but  recover 
judgment  by  default  for  the  considera- 
tion of  the  note,  in  a  suit  thereon  against 
the  plaintiff,  and  enforce  its  payment, 
the  plaintiff  may  consider  the  agreement 
as  rescinded,  and  may  recover  the  price 
of  the  articles  in  an  action  for  goods 
sold  and  delivered,    lb. 

▲TTACBMBNT. 

1.  Where  property  is  attached  on 
mesne  process,  the  return  of  the  attach- 
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ment,  and  any  receipt  takea  for  the 
same,  shoald  specify  the  articles  at- 
tached. An^  Deglect  in  this  respect, 
however,  will  subject  the  officer  to 
nominal  damages  merely,  unless  special 
damages  are  shown.  Jbruce  v.  Petten,' 
giU,  341. 

2.  The  mere  use,  by  a  debtor,  of 
property  attached,  is  not  an  entire  dis- 
solution of  the  attachment,  so  that  no 
person  can  retain  an^  rights  under  it, 
although  such  an  opinion  seems  to  be 
intimated  in  the  case  ofDunklee  v.  FaleSf 
5  N.  H.  Rep.  537.  Young  y.  Walker, 
502. 

ATTORNEY, 

1.  Where  a  plaintiff  resides  within 
this  state,  and  employs  an  attorney  in 
his  behalf  to  commence  an  action  for 
him,  such  attorney  is  fully  authorized 
by  the  employment  to  place  the  name  of 
the  plaintiff  upon  the  writ  as  indorser, 
and  to  bind  him  as  such.  PeltingiU.  y. 
McGregor,  180. 

2.  Accordingly,  in  such  case,  if  the 
indorsement  be  thus:  '*  A.,  plaintiff, 
bv  his  attorney,  B.,"  in  this  sute  the 
plaintiff  is  regarded  as  the  indorser,  and 
the  attorney  is  not  personally  bound,  lb, 

3.  Where  a  plaintiff  resides  out  of 
this  state,  he  is  not  authorized  by  the 
statute  to  indorse  his  own  writ ;  neither 
is  his  attorney  authorized,  by  reason  of 
his  employment,  to  place  his  name  upon 
a  writ  as  indorser.    lb, 

4.  Where  a  plaintiff  resided  out  of 
the  state,  and  his  attorneys,  who  resided 
within  this  state,  before  the  serYice  of 
the  writ,  indorsed  it,  thus:  *' A.  B., 
plaintiff,  by  his  attorneys,  C.  &  D.,"  it 
was  held,  that  the  attorneys,  having  no 
authority  to  bind  the  plaintiff,  bound 
themselves  as  indorsers,  and  that  the 
writ  was  therefore  properly  and  suffi- 
ciently indorsed.  Held,  also,  that  the 
court  in  that  case  were  authorized  to 
allow  a  new  indorser  to  be  furnished  in- 
stead of  those  who  originally  indorsed 
the  writ,    lb, 

AUTHORITY. 

Where  a  judicial  authority  of  a  public 
character  is  delegated  to  several  per- 
sons, all  must  be  competent  to  act,  and 
must  hear  and  examine  the  matter  sub- 
mitted, although  a  majority  may  decide. 
PetUum  of  Nashua,  425. 


BILLS  AND  NOTES. 

1.  A  promissory  note  is  subject  \o 
the  lex  loci  where  it  is  given.  Vow  v. 
Powell,  49. 

2.  Where  a  note  is  indorsed  in  a 
different  government  from  that  in  which 
it  was  given,  the  indorsement  is  a  new 
and  substantive  contract;  and,  as  be- 
twixt the  indorser  and  indorsee,  is  sub- 
ject to  the  laws  of  such  government ; 
but  such  indorsement  cannot  change  the 
original  liability  of  the  promiser.    lb, 

3.  By  the  present  statute  of  Vermont, 
the  liability  of  parties  to  negotiable  notes 
is  subject  to  the  ordinary  rules  of  the 
common  law.    3, 

4.  Where  a  conveyance  of  land  has 
been  made  by  a  deed,  executed  with 
covenants  of  warranty,  and  a  note  has 
been  received  in  consideration  of  the 
conveyance,  a  partial  failure  of  title  will 
not  constitute  a  defence  to  the  note,  bat 
the  remedy  of  the  party  must  be  by  suit 
on  the  covenants  of  his  deed.  Chase  y, 
Weston,  413. 

5.  Where  a  promissory  note  is  made 
payable  generally,  without  any  designa- 
tion of  the  place  of  payment,  the  law  of 
the  place  where  it  is  made  must  deter- 
mine the  construction  to  be  given  to  it, 
and  the  obligation  and  duty  it  imposes. 
Bank  of  Orange  CouiUy  v.  Colby,  520. 

6.  A  note  was  made  and  dated  at 
Boston,  payable  in  twelve  months.  It 
was  indorsed,  and  held  by  a  bank  in 
Vermont.  At  the  end  of  the  twelve 
months,  a  demand  was  made  upon  the 
maker,  residing  in  Maine,  and  notice 
given  to  the  indorser  in  this*  state.  By 
the  law  of  Massachusetts,  the  maker 
was  entitled  to  grace.  Held,  that  the 
demand  was  premature,  and  that  the 
indorser  was  not  liable,    lb, 

7.  If  a  note  be  made  payable  to  a 
bank,  for  the  purpose  of  being  discount- 
ed there,  but  is  discounted  by  an  indi- 
vidual, with  the  assent  of  all  the  makers ; 
the  party  receiving  it  may  declare  upon 
it  as  a  note  made  payable  to  the  bank, 
giving  the  bank  an  indemnity  against 
costs;  or  he  may  declare  upon  it  as 
made  payable  to  himself,  by  the  n^me 
of  the  bank.  And  it  seems  that  he  may, 
also,  at  his  election,  declare  on  it  in  his 
own  name,  as  a  note  payable  to  the 
bearer,  regarding  the  name  of  the  payee 
as  fictitious.  If  he  can  obtain  a  vali^ 
indorsement  of  it,  by  the  bank,  he  ma; 
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malottin  an  action  as  indorsee.    ElUot 
▼.  Abbot,  549. 

6.  The  cashier  of  a  bank,  for  the 
parpose  of  coUection,  may  indorse  notes 
belonging  to  the  bank,  and  those  lodged 
there  for  collection,  or  as  collateral  se- 
coritj.    lb. 

9,  But  where  a  note,,  made  payable 
to  a  bonk,  is  discounted  and  taken  by  a 
third  person,  the  cashier  cannot  make  a- 
▼alid  indorsement  of  the  noie^  without 
aathority  from  the  directors,  or  from  the 
corporation.  And  the  separate  assent 
of  a  majority  of  the  directors,  (without 
aay  meeting,)  that  he  should  make  an 
indorsement,  confers  no  authority  upon 
the  cashier  fbr  that  purpose.    U, 

CONTRACT. 

1.  An  enlistment  into  the  army  of  the 
United  States  is  a  contract ;  and  if  made 
bj  a  minor,  without  the  consent,  in 
writing,  of  his  parent,  master,  or  guar- 
dian, he  may  avoid  it  on  his  artival  at 
full  ag:e.  But  it  is  capable  of  ratifica- 
tion, like  other  contracts  of  infants, 
either  by  express  agreement,  or  by  acts. 
7%e  Siate  t.  Dimick,  194. 

2.  Where  a  minor,  having  enlisted 
withoQt  the  consent  of  his  father,  re- 
maine<i  in  the  service  more  than  a  year 
after  he  became  of  ag^,  receiving  his 
pay  and  rations,  without  any  dissent, 
and  without  any  reasonable  excuse  for 
not  making  an  application  for  a  dis- 
charge —  i7^/£^,that  these  acts  amounted 
to  a  ratification  of  the  enlistment.     lb. 

3.  Where  a  surety  is  discharged  by 
a  contract  for  delay,  made  between  the 
creditor  and  the  principal  without  his 
atisent,  his  subsequent  promise  to  pay 
the  debt,  without  knowledge  of  the  cir- 
eonostances,  and  without  any  new  con- 
aideration,  will  not  bind  him.  Merri- 
mack  Otunty  Bank  v.  Brown,  321., 

4.  Where  goods  have  been  delivered 
by  one  party,  and  the  other  party  agrees 
to  deliver  other  goods  of  a  similar  qual- 
ity, on  demand,  the  transaction  is  not  a 
sale  of  the  goods,  but  an  agreement  Cor 
an  exchange.    Mitchell  t.  Gile,  390. 

COPARCENERS. 

Where  several  individuals  were  co- 

Srceners  of  various  tracts  of  land  — 
lid,  that  a  creditor  of  either  of  the  co- 
parceners might  attach  the  interest  of 
his  debtor,  or  any  proportionate  part 


thereof,  in  the  varioos  tracts,  and  set  ofiT 
the  same  in  common  and  undivided  with 
the  other  coparceners  ;  but  that  he 
could  not  levy  on  the  debtor^s  interest  in 
any  number  of  parcels  less  than  the 
whole,  as  such  levy  had  the  effect,  to 
that  extent,  of  a  partition  of  that  portion 
of  the  estate,  without  due  regard  to  the 
rights  of  the  coparceners  in  the  partition 
of  the  whole  estate.  Thompson  v.  Bat' 
her,  563. 

COVENANT. 

1.  Where  land  has  been  conveyed 
with  covenants  of  warranty,  and  the 
land  has  passed  by  subsequent  convey- 
ances through  the  hands  of  various  cov- 
enantees, the  last  covenantee,  or  as- 
signee, in  whose  possession  the  land 
was  when  the  covenant  was  broken,  can 
alone  sue  for  breach  of  covenant,  and 
he  has  a  right  of  action  against  any  or 
all  of  the  prior  warrantors.  Chase  y. 
Weston,  413. 

2.  No  intermediate  covenantee  can 
sue  his  covenanter  until  he  himself  has 
been  compelled  to  pay  damages  on  his 
own  covenant;  and,  until  such  damage 
has  been  paid  by  him,  he  cannot  release 
such  covenanter  from  his  liability  to  the 
subseq,uent  covenantees,     lb, 

CRIMES. 

1.  Upon  an  indictment  charging  the 
prisoner  with  breaking  and  entering  a 
dwelling-house  in  the  night  time,  with 
intent  to  steal,  and  actually  stealing 
therefrom,  the  jury  found  the  piisoner 
guilty  of  entering  in  the  night  time  and 
Stealing  —  Hdd^  that  upon  this  indict- 
ment and  finding,  the  prisoner  might  be 
sentenced  under  the  statute  for  entering 
a  dwelling-house  in  the  night  time, 
with  intent  to  steal.  The  State  v. 
Moore,  48. 

2.  Upon  the  trial,  it  appeared  that 
the  prisoner  was  a  guest  at  an  inn,  and 
that  in  the  night  he  left  his  own  room, 
and  entered  the  barroom,  and  stole 
some  money  therefrom.  Heid,  that  a 
principle  analogous  to  that  which  ob- 
tains at  law,  in  civil  cases,  that  an  abuse 
of  an  authority  in  law  makes  the  party 
a  trespasser  ab  initio,  was  not  applicable 
in  criminal  cases ;  that  as  the  guest  had 
a  legal  right  to  enter  the  inn,  and  the 
bar>room,  bis  subsequent  larceny  did  not 
relate  back,  and  give  a  character  to  his 
entry,  so  as  to  m^e  it  illegal,  and  sub- 
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jeot  him  to  punishment  for  entering 
with  a  felonious  intent;  and  that  the 
conviction  could  not  be  sustained,    lb. 

DEED. 

1.  A  deed  conveyed  '*all  the  land 
lately  owned  foy  Parker  Dole,  deceased, 
now  occupied  by  Thomas  S.  Pierce." 
Heldy  that  lanjd  occupied  by  Pierce,  but 
not  owned  by  Parker  Dole,  did  not  pass 
by  the  deed.    Marshall  v.  Pierce^  128. 

2.  A  deed  which  purports  to  be  exe- 
cuted upon  a  pecuniary  consideration, 
and  contains  an  acknowledgment  of  the 
receipt  of  it,  does  not  of  itself  furnish 
evidence,  as  against  existing  creditors, 
that  a  consideration  was  in  fact  received. 
Against  such  creditors,  who  have  levied 
on  the  land,  it  is  to  be  regarded  as  a 
mere  voluntary  conveyance,  and  pre- 
sumed to  be  fraudulent,  until  some  evi- 
dence is  offered  of  the  consideration 
upon  which  it  is  founded.  Kimball  v, 
Fenner,  248. 

3.  Whether  the  presumption  may  be 
rebutted,  and  the  deed  may  avail,  if  it 
appear  that  it  was  executed  as  an  ad- 
vancement to  a  child,  and  the  grantor 
were  solvent  at  the  time  and  long  after- 
wards, ^iierc  /    lb, 

4.  One  who  has  never  been  in  pos- 
session of  land,  and  who  has  no  title, 
nor  color,  nor  claim  of  title  to  such 
land,  can  convey  no' title  thereto,  by  a 
quitclaim  deed,  to  his  grantee.  Dame 
V*  WingaUy  291. 

EVJDBNCE. 

1.  L.  agreed  to  sell  P.  one  hundred 
acres  of  land,  from  a  tract  bounding  on 
a  road,  the  course  of  which  was  north 
twenty  degrees  west.  Having  fixed  a 
corner  upon  the  road,  and  measured  the 
first  line  running  fro;n  the  road,  he  said 
he  could  make  the  deed  without  going 
farther,  and  directed  the  surveyor,  who 
was  employed  by  P.,  when  he  run  out 
the  l^d,  to  run  from  the  end  of  that 
line,  parallel  with  the  road,  far  eno4igh 
to  embrace  one  hundred  acres.  L.  sub- 
sequently executed  a  deed,  but  instead 
of  describing  the  course  from  the  end  of 
that  line,  as  a  course  north  twenty  de- 
grees west,  it  was  written  in  the  deed, 
"  North  twenty  degrees  east."  After 
the  deed  was  delivered,  the  surveyor,  at 
the  request  of  P.,  run  out  the  tract  ac- 
cording to  the  directions  originally  given, 
and  marked  the  lines  and  corners,  end- 


ing with  a  maple  tree  on  the  road ;  and 
there  was  evidence  that  L.  had  pointed 
out  this  tree  as  the  corner  of  the  land  of 
P.,  but  it  did  not  appear  that  he  then 
knew  that  the  survey  was  different  from 
the  description  in  the  deed.  After  this, 
L.  sold  the  land  northerly  of,  and  ad- 
joining, the  hundred  acres,  to  H.,  bound- 
ing him  on  the  land  of  P.  ;  and  there 
was  evidence  that  H.  had  knowledge  of 
the  line  as  marked,  and  that  he  subse- 
quently admitted  that  there  was  a  mis- 
take in  the  deed  to  P.  In  an  action  by 
the  heir  of  P.,  against  purchasers  under 
H.,  who,  it  was  alleged,  had  knowledge 
of  the  mistake,  but  who  had  entered 
claiming  a  portion  of  the  land  included 
in  the  survey  —  Held,  1.  That  the  evi- 
dence of  a  mistake  in  the  deed  could  not 
be  received  for  the  purpose  of  giving  the 
deed  a  different  operation  from  that 
which  it  would  have  by  the  terms  of  the 
instrument  itself.  2.  That  the  evidenoe 
respecting  the  survey,  and  the  lines  and 
corners,  could  not  be  submitted  to  a  ju- 
ry, on  which  to  find  a  practical  location 
varying  from  the  lines  of  the  deed,  or  an 
agreement  of  the  parties  establishing  a 
line  according  to  the  survey.  3.  That 
further  proc^ingsan  the  action  might 
be  stayed,  to  give  the  plaintiflT  an  oppor- 
tunity to  file  a  bill  in  equity,  for  the 
purpose  of  having  the  mistake  in  the 
deed  corrected ;  and  that  if,  on  such 
bill,  the  deed  should  be  reformed,  so  as 
to  conform  to  the  survey,  it  might  then 
be  made  available  in  the  prosecution  of 
the  suit.    Prescott  v.  Hawkins^  19. 

2.  Where  one  who  was  an  agent  in 
a  particular  transaction,  executed  a  note 
for  his  principal,  pledged  certain  other 
notes  and  a  mortgage  as  collateral  se- 
curity, and  gave  his  own  promise,  at 
the  same  time,  that  the  lands  were  of 
sufiicient  value  to  secure  the  debt,  or  if 
they  were  not,  that  he  would  make  it 
good  ;  and  the  principal  afterwards  ex- 
ecuted another  note,  for  the  same  sum, 
in  renewal  of  the  ^ni-^Held,  that  the 
change  of  the  note  did  not  operate  to 
discharge  the  debt  —  that  the  notes  and 
mortgage,  pledged,  might  be  held  as 
seeurity  for  the  payment  of  the  last 
note  —  and  that  the  agent  was  inter- 
ested, and  inadmissible  as  a  witness  for 
the  defendant,  in  an  action  upon  it.-- 
mUiams  v.  Little,  29. 

3.  Where  a  contract  in  writing  was 
made  by  an  individual  for  the  payment 
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of  a  certain  sain,  if  he  succeeded  in 
effi^eting  a  sale  of  land,  of  which  he  had 
a  hood  for  a  deed  ^  Held,  that  parol 
eridence  of  an  agreement,  at  the  same 
time  with  the  writing,  showioff  a  differ- 
ent sum  to  be  paid,  was  inadmissible. 
Beach  t.  SUele,  83. 

4.  Under  the  rale  of  coart,  where  a 
commission  issues  to  an  individual  in 
another  government  to  take  depositions, 
proof  that  the  person  commissioned  is  an 
acting  magistrate  or  notary  public,  is 
frimifade  evidence  of  his  authority  to 
take  depositions.     Steele  v.  Stone,  90. 

5.  A.  commenced  an  action  of  as- 
sumiMit  against  B.  and  C,  alleging  a 
promise  on  the  part  of  B.  to  marry  the 
plaintiff  on  the  20th  day  of  June,  1840, 
and  a  refusal  to  fulfil  that  promise,  and 
an  intermarriage  between  B.  and  C.,  on 
the  22d  day  of  June,  1840.  For  the 
pHQipose  of  showing  the  i^t  of  the  mar- 
riage of  B.  and  C,  the  plaintiff  proved 
that  he  had  been  attentive  to  B.  ^r  two 
or  three  years,  and  that  B.  made  pre- 
paration for  marriage  with  the  plaintiff 
on  June  21,  1840,  and  that  on  the  night 
or  evening  of  the  10th  day  of  said  June, 

B.  \e(i  her  father's  house,  and  on  the 
28(h  day  of  the  same  June,  B.  and  C. 
retained  together  to  H.,'and  on  that 
day  attended  the  church  together  where 
B.'8  friends  worshipped  ;  that  a  few 
days  after  their  return,  B.  resided  with 
F.,  who  was  a  sister  of  C,  and  after- 
wards with  S.,  in  the  vicinity  of  B.'s 
parents.  While  B.  was  boarding  with 
S.,  C.  nsaally  attended  B.  to  church  on 
the  Sabbath  day,  and  sat  with  her  and 
dined  with  her  on  that  day ;  and  in  sev- 
eral instances  was  seen  leaving  S.'s  at 
a  very  early  hour,  after  having  spent  the 
evening  with  B.  A  sister  of  B.,  whose 
deposition  was  offered  in  evidence  in  the 
ease,  spoke  of  B.  as  the  wife  of  C.  B., 
also,  being  inquired  of,  at  the  place 
where  she  resided,  by  the  officer  who 
served  the  writ  in  thb  action,  where  her 
hosband,  C,  was,  replied,  that  he  was 
employed  on  the  railroad,  and  he  was 
shown  to  have  been  so  employed. — 
J^ld,  that  the  foregoing  facts  furnished 
competent  and  sufficient  evidence  to  be 
submitted  to  the  jury,  from  which  they 
might  infer  a  marriage  between  B.  and 

C.  PetHngill  v.  McGregor,  179. 

6.  A  defendant  who  is  defaulted  can- 
not be  a  witness  for  another  defendant 
who  pleads  to  iMue,  where  the  defence 


is  not  personal  to  the  latter,  or  where  it 
may  affect  the  damages  against  the  one 
defaulted.    Bowman  v.  Noyes,  302. 

7.  In  an  action,  on  a  contract,  against 
two  or  more,  if  one  defendant  be  de- 
faulted, and  another,  ander  the  general 
issue,  set  up  and  maintain  a  defence 
which  negatives  the  plaintiffs  right  to 
recover  against  either  of  the  defendants, 
and  shows  that  he  had  no  cause  of  ac- 
tion ;  the  plaintiff  will  not  be  entitled  to 
judgment  against  the  one  who  is  de- 
faulted, and  he  cannot,  therefore,  be  a 
witness  for  the  other.    lb, 

8.  Where  one  defendant  sets  up  sev- 
eral matters  of  defence,  some  of  which 
are  personal  to  himself,  and  others  go 
to  show  that  the  plaintiff  has  no  cause 
of  a^ion  against  any  of  the  defendants, 
one  who  is  defaulted  cannot  be  a  wit- 
ness to  sustain  any  of  the  matters  of 
defence.    lb. 

9>  The  act  of  an  agent,  within  the 
scope  of  his  authority,  may  be  given  in 
evidence  against  the  principal,  when  the 
act  has  a  tendency,  if  it  had  been  done 
by  the  principal,  to  show  an  admission 
of  a  fact  by  him.  Hopkinton  v.  Spring- 
field, 328. 

10.  Payment. of  taxes  assessed  may 
be  presumed,  after  a  lapse  of  twenty 
years,  if  there  is  nothing  to  repel  the 
presumption.    lb, 

11.  To  prove  who  were  the  heirs  at 
law  of  a  person  deceased,  a  witness  tes- 
tified that  the  person  died  without  issue, 
leaving  his  brother,  his  nephew  and  hia 
niece,  his  heirs  at  law.  Held,  that  the 
evidence  was  incompetent ;  and  that  to- 
prove  that  these  individuals  were  the 
heirs  at  law,  the  relationship  of  the  al- 
leged brother  to  the  deceased  must  be 
shown  by  proof  of  his  descent  from  the 
parent  of  the  deceased,  and  their  mar- 
riage ;  and  that  the  relationship  of  the 
parents  of  the  alleged  nephew  and  niece 
to  the  deceased  must  also  be  shown, 
and  their  marriage,  and  that  the  alleged 
heirs  were  the  issue  of  that  marriage. 
Morrill  v.  Otis,  466. 

12.  An  alteration  of  an  instrument 
is  something  by  which  its  meaning  or 
language  is  changed,  either  in  a  mate- 
rial or  an  immaterial  particular.  If 
what  id  written  upon  or  erased  from  the 
paper  containing  an  instrument,  have  no 
tendency  to  produce  this  result,  nor  to 
mislead  any  person,  it  will  not  be  an 
alteration,    lb. 
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The  Lifk  of  Hon.  Nathaniel  Chip- 
man  ,  LL.  D.,  FORMERLY  MbMBER  OF 

THE  United  States  Senate,  and 
Chief  Justice  of  the  State  of  Ver- 
mont, with  Seiectiona  from  his  Mis- 
cellaoeoas  Papers.  By  his  Brother, 
Daniel  Chipman.  Bosrton  :  Charles 
C.  Little  and  James  Browo.  1846. 
8to.  pp.  402. 

The  late  Judge  Chipman,  the  subject 
of  this  biograp}iy,  was  a  man  of  great 
worth  and  lespectability,  a  well-read 
lawyer,  a  good  judge,  a  sound  states- 
man, and  a  sensible  writer.  His  Trea- 
tise on  the  Principles  of  Government, 
published  at  Burlington,  in  1833,  is  a 
thoughtful  and  well-considered  work, 
deserving  more  attention  than  it  has  re- 
ceived. His  life  was  prolonged  to  the 
great  asre  of  ninety-one,  and  covers  the 
period  from  1752  to  1843.  He  partook 
of  the  perils  and  honors  of  tlie  revolu- 
tion, as  an  officer  in  the  army;  was  in 
active  public  life  for  many  years  after- 
wards, taking  part  in  the  troubles  and 
struggles  of  his  own  state  of  Vermont, 
as  well  as  in  the  administration  of  the 
general  government.  He  was  a  mem- 
ber of  the  senate  of  the  United  States 
from  1798  to  1804,  and  afterwards  chief 
justice  of  the  sute  of  Vermont.  He 
was  always  a  judicious  and  wise  pub- 
lic servant,  serving  his  country  faith- 
fully, in  good  and  in)  evil  report, 
and  more  desirous  of  the  approval  of 
his  own  conscience  than  the  piaisc  of 
men. 

The  memoir  is  written  by  his  brother, 
Daniel  Chipman,  Esq.,  a  member  of  the 
legal  profession,  and  at  one  time  the 
reporter  of  the  state.  It  is  written  with 
clearness  and  simplicity,  and  with  a  sort 
of  ooDscientiouB  purpose  not  to  overstate 


his  brother's  claims  and  merits,  which 
gives  great  weight  to  what  he  does 

The  appendix  contains  some  writings 
of  Judge  Cbipman^s  upon  legal  and 
judicial  subjects,  which  have  not  before 
been  printed;  also  a  letter  from  Gov. 
Chittenden  to  Gen.  Washinglon,  upon 
the  policy  and  course  of  Vermont  in  the 
revolutionary  war,  and  an  interesting 
letter  from  Judge  Chipman  to  Alexan- 
der Hamilton. 

We  extract  from  the  woik,  for  the 
amusement  of  our  readers,  an  anecdote 
of  Ethan  Allen,  which  we  believe  is 
new. 

*'  A  long  time  had  elapsed  between 
the  granting  of  the  lands  by  New  Hamp- 
shire and  the  organization  of  govern- 
ment in  this  state,  during  the  whole  of 
which  time  there  was  no  office  in  which 
deeds  could  be  recorded  ;  and  there  was 
no  place  to  which  the  purchaser  could 
resort  to  ascertain  in  whom  was  the  legal 
title  to  the  lands,'  which  he  proposed  to 
purchase.  And  in  New  England,  pui^ 
chasers  were  not  accustomed  to  re- 
ceive the  title  deeds,  so  as  to  hate  in 
their  hands  evidence  of  the  title.  Con- 
sequently it  was  soon  found  that  a  man 
so  disposed  could  sell  lands  as  well 
without  the  expense  of  a  purchase  as 
with.  A  number  of  swindlers  took  ad- 
vantage of  this  sute  of  things,  and 
made  a  business  of  selling  lands  with- 
out making  a  single  purchase.  Simeon 
Sears  was  one  of  these  primitive  swin- 
dlers. The  following  anecdote  willshow 
how  notorious  this  mode  of  swindling 
had  become.  The  city  hall  in  Albany 
was  but  thirty  miles  from  Bennington, 
and  some  of  the  people  of  Bennington 
had  been  confined  in  it  by  the  authori- 
ties of  New  York.    The  city  hail,  of 
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eoone,  became  a  hated  place,  and  an 
object  of  dread  to  the  Green  Mountain 
Boyo,  the  more  so  after  the  act  of  out- 
lawry against  Allen  and  others.  It 
therefore  became  a  subject  of  conyersa- 
tion  at  all  their  meetings.  At  length 
they  began  to  devise  ways  and  means 
for  destroying  it.  And  at  one  of  the 
meetings  a  number  of  modes  of  effecting 
this  were  proposed,  and  among  the  rest 
sereral  modes  of  blowing  it  up.  '*  No," 
said  Ethan  Allen,  wishing  to  direct 
their  attention  from  that  dreaded  ob- 
ject, "  the  better  way  will  be  to  employ 
Sun  Sears  to  sell  the  d— d  thing." 

Thi  Reports  of  the  most  lbarked 
Sir  Edmund  Saunders,  Knt.,  late 
Lord  Chief  Justice  of  the  Kino's 
Bench,  of  several  Pleadings  and 
Cases  in  the  Court  of  King's 
Bench,  in  the  Time  of  the  Reign 
OF  His  most  excellent  Majesty, 
Kino  Charles  the  Second.  Edited 
with  Notes  and  References  to  the 
Pleadings  and  Cases,  by  John  Wil- 
liams, one  of  his  late  Majesty's  Ser- 
jeants at  Law.  The  fifth  edition  by 
John  Patteson,  of  the  Middle  Temple, 
Eequire,  now  one  of  the  Judges  of 
the  Court  of  Queen's  Bench;  and 
Edward  Vanghan  Williams,  of  Lin- 
coln's Inn,  Esquire,  Barrister  at  Law. 
In  two  volumes.  The  sixth  edition, 
by  Edward  Vaoghan  Williams,  Es- 
onire.  New  York:  published  by 
Gould,  Banks  &  Co.,  Law  Book- 
sellers, No.  144,  Nassau  street,  and 
by  William  and  A.  Gould  &  Co., 
No.  108,  State  street,  Albany.   1846. 

In  the  Preface  to  the  third  London 
edition  of  this  work,  published  more 
than  forty  years  ago,  it  is  stated  that 
"the  book  is  much  esteemed  by  the 
profession,  as  well  on  account  of  its 
tobject,  which  consists  chiefly  of  de- 
cided cases  upon  pleading,  as  of  the 
concise,  clear,  and  pointed  method  in 
which  the  dedsions  are  given  in  it." 
The  testimony  of  some  of  the  ablest 
jorists  that  have  adorned  our  profession 
IS  to  the  same  eflfect ;  and  no  lawyer,  of 
the  old  school,  would  consider  his  libra- 
TT  complete  without  the  Reports  of 
Giief  Justice  Saunders,  coyered  up,  as 
they  ahnoet  are,  bj  the  exuberant  Notes 

VOI«.  IX.— -NO.  I. 


of  Sergeant  Williams.  Notwithstand- 
ing the  remark  of  the  distinguished 
commentator  on  American  law  thdl  the 
edition  is  liable  to  the  objection  of 
making  one  of  the  old  reporters  the 
vehicle  of  voluminous  dissertation,  we 
are  content  with  the  apology  of  the 
learned  editor  himself,  that  **when  a 
note  was  begun,  he  was  tempted  to 
investigate  the  whole  subject  in  the  best 
manner  he  was  able,  from  a  hope,  at 
least,  that  a  full  discussion,  though  it 
much  increased  his  labor,  would  be 
found  more  useful  to  the  student  than 
mere  references  to  cases,  unaccompar 
nied  with  any  introductory  observa- 
tions; "  and  we  shall  lament  the  day 
when  Williams's  Saunders  is  not  re- 
garded as  a  standard  work. 

We  are  glad  to  see  the  present  edi- 
tion, unquestionably  the  best  extant,  in 
an  American  dress,  and  so  well  exe- 
cuted as  this  appears  to  be.  We  have 
before  us  the  first  American  edition, 
published  in  Philadelphia  in  1807,  and 
one  would  scarcely  recognize  in  the 
handsome  and  portly  volumes  just  pub- 
lished, the  dingy,  old  friends  of  man^ 
years,  which  have  maintained  their 
place  on  the  shelf  in  spite  of  modem 
reports,  but  which  must  now  yield  to 
their  elegant  successors. 

New  Books  Received. — Reports  of 
Cases  argued  and  determined  in  the 
Court  of  Chancery  of  the  State  of  New 
York,  before  the  Hon.  Lewis  H.  Sand- 
ford,  Assistant  Vice-Chancellor  of  the 
first  Circuit.  Vol.  I.  New  York  ;  pub- 
lished by  Gronld,  Banks  &  Co.,  Law 
Booksellers,  144,  Nassau  street,  and  by 
Wm.  and  A.  Gould  &  Co.,  104,  State 
street,  Albany,  1846. 

A  Treatise  on  the  Limitation  of  Ac- 
tions at  Law  and  Suits  in  Equity  and 
Admiralty,  with  an  Appendix,  contain- 
ing the  American  and  English  Sututes 
of  Limitations,  and  embracing  the  latest 
Acts  on  the  Subject.  By  J.  K.  Angell. 
Second  edition  ;  revised  and  corrected, 
and  much  enlarged.  Boston  :  Charles 
C.  Littie  and  James  Brown.   1846. 

Digest  of  the  Decisions  of  the  Courts 
of  Common  Law  and  Admiralty  in  the 
United  States.  Vol.  EI.  By  George 
T.  Curtis.  Boston :  Charles  C.  LitUe 
and  James  Brown.  1846. 
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Equity  Jurisprudence. —As  Mas- 
sachasetts  has  been  engaged  recently 
in  discussing  the  question  of  extending 
the  equity  jurisdiction  of  her  courts,  in 
which  there  seems  to  have  been  involved 
an  historical  fact  in  regard  to  the  intro- 
duction of  chancery  practice,  it  may  not 
be  inappropriate  to  exhibit  some  evi- 
dence of  its  early  adoption  in  New  Eng- 
land. It  cannot,  we  think,  be  denied, 
that  there  has  been  a  strong  repugnance 
in  the  old  commonwealth  against  the 
enlargement  of  chancery  juri^iction,  or 
of  engrafting  it  upon  the  New  England 
system.  The  sentiment  of  Selden  was 
deeply  impressed  upon  the  feelings  and 
the  iudginent  of  our  ancestors,  and  has 
not  lost  its  hold  upon  the  hearts  of  their 
posterity.  **  For  law,^*  he  says,  "  we 
have  a  measure,  and  know  what  to  trust 
to ;  equity  IB  according  to  the  conscience 
of  him  that  is  chancellor,  and  as  that  is 
larger  or  narrower,  so  is  equity.  'Tis 
all  one  as  if  they  should  make  the  stand- 
ard for  the  measure,  a  chancellor's  foot. 
What  an  uncertain  measure  would  this 
be!  One  chancellor  has  a  lon^  foot, 
another  a  short  foot,  a  third  an  indiffer- 
ent foot.  It  is  the  same  with  the  chan- 
cellor's conscience." 

This  picture,  pleasant  and  fanciful, 
may  have  borne  a  resemblance  to  the 
original  for  which  it  was  drawn,  but  it 
has  lost  all  its  verisimilitude  at  the  pre- 
sent day.  The  constitution  of  the  courts, 
composed  of  the  best  lawyers ;  the  avow- 
ed legal  rules  and  principles  by  which 
their  practice  is  governed,  insure  to 
their  decrees  a  uniformity  and  a  sound 
justice  and  practical  wisdom,  which 
could  not  be  expected  in  the  mde  ages 
of  the  law,  when  that  high  tribunal  was 
filled  by  courtiers  or  ecclesiastics.  If 
every  chancellor  had  been  a  Sir  Thomas 


More,  the  foot  would  have  been  a 
right  standard,  and  the  reproach  of 
Selden  would  never  have  be^n  heard. 
The  early  settlers  of  Maine  were  not 
imbued  with  the  prejudices,  and  we  must 
add,  that  they  were  not  adorned  with 
the  virtues,  of  the  Pilgrims  of  Massa- 
chusetts. They  were  not  Puritans; 
and  they  resisted  with  what  efforts  they 
could,  and  as  long  as  they  could,  the 
invasion  both  of  her  principles  and  her 
power.  But  they  both  went  steadily 
forward  until  they  pervaded  our  terri- 
tory, and  changed  the  character  of  our 
population. 

On  their  first  coming  over,  which  was 
contemporaneous  with  the  founding  of 
Massachusetts,  they  adopted  the  pre- 
vailing usages  of  the  courts  in  Eng- 
land so  far  as  their  knowledge  extend- 
ed, and  those  usages  were  adapted  to 
their  peculiar  situation.  They  had  no 
lawyers,  and  were  aided  by  no  books 
of  precedent ;  but  they  struck  out  their 
path  in  their  own  rude  way,  in  the  law 
as  well  as  the  forest.  The  following 
example  of  the  first  biU  in  equity  founa 
in  our  records  will  give  some  idea  of 
the  form  of  proceeding,  and  at  the  same 
time  prove  the  antiquity  of  chancery 
practice  in  this  state.  It  is  from  the 
records  of  1640. 

"  The  complainant  humbly  sheweth, 
that  whereas  about  the  14th  day  of  No- 
vember, 1637,  there  was  an  account  past 
between  the  complainant,  and  Greorge 
Cleaves  and  Richard  Tucker,  upon  which 
account,  among  other  goods,  the  said 
George  Cleaves  and  Richard  Tucker 
for  satisfaction  did  sell  and  deliver  to 
the  complainant  one  thousand  of  clap- 
boards, receiving  then  from  him  a  gen- 
eral acquittance,  which  the  said  com- 
plainant did  then  likewise  give;   the 
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Mid  George  Cleaves  and  Richard  Tuck- 
er then  promising  the  complainant  that 
if  he  conld  not  enjoy  the  said  clap- 
boards, that  they  would,  notwithstanding 
the  said  acquittance,  giro  him  satisfac- 
tion for  them  according  to  the  rate  he 
took  them  -,  notwithstanding  the  said 
George  Cleayes  and  Richard  Tucker 
did  formerly  know  that  the  said  clap- 
boards were  in  controversy,  neither  can 
the  plaintiff  enjoy  them,  and  they  utter- 
ly refuse  to  give  the  complainant  any 
aitislaction  for  the  same.  Whereupon 
he  humbly  entreateth  this  court  to  take 
the  same  into  consideration  and  to  grant 
him  the  like  privilege,  which  the  hon- 
orable court  of  chancery  affordeth  all 
his  roajeety's  subjects  in  cases  of  this 
nature. 

"  Your  humble  petitioner, 

'*  John  Heishford." 

•'The  court  hath  ordered  the  de- 
fendants to  answer  to  this  bill  at  the 
next  court  to  be  holden  here." 

Thus  it  appears  that  eouity  practice 
WIS  reoognized  and  adopted  by  the 
courts  of  the  province  of  Maine,  m  the 
earliest  stage  of  their  history,  according 
to  the  usages  of  the  court  of  chancery 
in  England ;  and  it  would  no  doubt 
have  grown  up  and  ripened  into  a  well- 
developed  system,  if  it  had  not  been 
blocked  and  suppressed  by  the  over- 
shadowing power  of  Massachusetts, 
who,  a  few  years  aAer  the  date  of  the 
lecord  we  have  cited,  stretched  her  do- 
minion, not  only  over  the  soil  of  the 
province,  but  over  the  consciences  of 
the  inhabitants. 

One  cause  of  the  repugnance  which 
was  felt  when  the  subject  of  extending 
equity  jurisdiction  in  Massachusetts  was 
first  approached,  several  years  ago,  was 
the  general  iffnorance  which  prevailed, 
even  among  the  profession,  in  regard  to 
the  practice  in  Uiat  branch  of  the  law. 
That  cause  is  not  wholly  removed. 
Chancery  law  is  not  thoroughly  studied 
or  understood;  Judge  Story  labored 
hard,  and  did  much  to  bring  it  into 
fevor,  and  to  simplify  its  pro^edings ; 
still  its  law  is  abstruse,  its  forms  com- 
^ieated,  and  its  proceedings  protracted, 
and  it  evidently  is  not  a  favorite,  ex- 
eept  with  those  whose  practice  has  led 
them  into  a  familiar  acquaintance  with 
its  principles  and  forms  of  procedure. 

Under  the  bankrupt  law,  the  pro* 


ceedings  were  required  to  be  in  the 
plainest  and  most  simple  form,  and 
although  afYer  the  manner  of  equity 
proceedings,  they  were  a  long  way 
from  their  minuteness  and  prolixity. 

Another  objection  in  the  minds  of 
many  persons  to  chancery  practice,  is 
the  expense  as  well  as  delay  with 
which  it  is  attended.  This  objection 
may  and  ought  to  be  removed.  The 
cost  of  such  process,  in  all  its  stages, 
is  extravagantly  and  unnecessarily  large. 
Bills  and  answers  are  often  encumbered 
with  useless  details,  and  with  tedious 
repetitions,  which  increase  expense  and 
embarrass  the  cause.  That  brevity, 
which  is  the  soul  of  wit,  might  well 
find  a  place  in  this  important  branch  of 
jurisprudence. 

It  cannot  reasonably  be  doubted,  that 
with  such  improvements  as  might  be 
introduced  into  the  forms  and  adminis- 
tration of  equity  proceedings,  a  valua- 
ble boon  would  be  rendered  to  the  com- 
munity by  an  extension  of  that  reme- 
dial process,  which  probes  the  con- 
science of  the  knave,  or  repairs  the 
damage  and  injury  which  may  have 
arisen  from  error,  accident,  or  mis- 
take. W. 

Portland,  April,  1846. 

We  are  always  glad  to  publish  any- 
thing from  our  learned  and  accurate 
correspondent,  whose  initial  is  scarcely 
necessary  to  make  him  known  to  his- 
torical inquirers  in  New  England  ;  but 
we  are  inclined  to  dissent  from  some  of 
his  conclusions.  As  it  regards  jurispru- 
dence, we  believe  that  Maine  and  N^ew 
Hampshire  are  far  in  advance  of  Mas- 
sachusetts. Immeasurably  so  in  all  that 
relates  to  equity  practice;  for  while 
they  have  had  the  advantage  of  Judge 
Story's  labors  equally  with  Massachu- 
setts, in  their  state  courts  they  have 
not  been  cramped  as  in  this  coomion- 
wealth,  where  a  considerable  portion 
of  the  decisions  are  taken  up  with 
grave  questions  as  to  the  intention  of 
the  legislature  in  point  of  jurisdiction. 
In  most  equity  suits  here,  the  first  ques- 
tion is  whether  or  not  the  court  have 
any  power  to  administer  the  law.  But 
it  was  not  always  so,  and  in  this  re- 
spect our  correspondent  seems  to  do  the 
fathers  of  Massachusetts  some  injustice. 
We  have  long  been  of  the  opinion  that 
the  jurisprudential  principles  of  the 
colonists  of  Massachusetts  Bay,  (not 
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the  Plymouth  colony)  wfll  compare  fa- 
vorably with  those  of  any  country  in 
the  world.  Although  not  lawyers,  they 
had  a  high  respect  for  right  legal  prin- 
ciples, and  worked  out  a  system  in 
many  respects  new.  For  many  years 
the  principal  judicial  matters  were  heard 
and  determined  by  the  general  court  (or 
legislature.)  When  the  judicial  busi- 
ness was  found  to  be  too  much  for  the 
general  court,  other  tribunals  were  erect- 
ed ;  and  in  1685,  an  ordinance  was  made, 
which  recited  that  "  whereas  it  is  found 
by  experience  that  in  many  cases  and 
controversies  betwixt  parties,  wherein 
there  is  matter  of  apparent  equity, 
there  hath  been  no  way  provided  for  re- 
lief against  the  rigor  of  the  common  law, 
but  by  appUcaiion  to  the  general  court ; 
where  by  reason  of  the  weighty  affairs 
of  the  country  of  more  public  concern- 
ment, particular  persons  have  been  de- 
layed to  their  no  small  trouble  and 
charge,"  &c.  &c  The  ordinance  then 
provided,  that  each  county  court  should 
be  empowered  to  act  as  a  court  of  chan- 
cery. In  1693,  under  the  province  char- 
ter, a  **  high  court  of  chancery  "  was 
actually  established  to  '*  hear  and  de- 
termine all  matters  of  equity,  of  what 
nature,  kind  or  quality  soever. "  Again, 
in  1693,  this  court  being  **  found  not 
agreeable  with  thet$ircumstances  of  this 
province  in  divers  respects ;  "  another 
high  court  of  chancery  was  established, 
differing  in  the  details  from  the  former. 
There  appears  to  have  been  some  diffi- 
culty in  relation  to  this  court  between 
the  colonists  and  the  king,  and  the 
former  seem  to  have  fallen  back  upon 
the  old  custom  of  going  to  the  general 
court  in  cases  where  equitable  relief 
was  sought.  By  the  adoption  of  the 
constitution  of  Massachusetts,  the  legis- 
lature is  probably  prohibited  from  grant- 
ing relief  in  ordinary  cases,  and  it  is 
the  plain  import  of  that  instrument  that 
a  complete  remedial  process  should  be 
furnished  by  the  legislature  '*  accord- 
ing to  due  course  of  law." 

In  how  imperfect  a  manner  this  has 
been  done  may  be  apparent,  when  it  is 
stated  that  we  have  comparatively  no 
equitable  remedy  in  cases  of  fraud,  ac- 
cident and  mistake,  and  are  in  this  re- 
spect behind  nearly  every,  state  in  the 
union.  It  is  clear,  however,  that  this 
unenviable  distinction  is  due  to  the 
present  generation  alone.    The  Others 


of  our  state  never  contemplated  the 
semi-barbarous  system  that  we  now 
have. 

Capital  Punishment  in  Maine. — 
To  the  Editor  of  the  Law   Reporter: 
In  the  leading  article  in  the  Law  Re- 
porter for  the  present  month,  fMareh, 
1846,)  treating  upon  Capital   Punish- 
ment in  the  united  States,  the  writer 
adverts   to   the    Revised    Statutes   of 
Maine,  chap.  168,  ^  9,  relating  to  the 
execution  of  convicts  under  the  sentence 
of  death ;  and  he  very  justly  remarks, 
that  the  provision,  leaving  the  responsi- 
bility of  ordering  the  execution  of  a 
criminal  to  rest  upon  the  executive,  is 
one  of  very  doubtful  merit.     The  prac- 
tical operation  of  this  provision,  and  the 
manner  in  which    the  executive   has 
acted,   under   the   responsibility    thus 
thrown  upon  him,  is  perhaps  not  gen- 
erally known  out  of  this  state.     At 
least,  I  judge  the  writer  of  that  article 
was  unacquainted  with  it,  or  he  would 
have  notice(Wt  in  that  communication. 
The  section  ^ove  adverted  to  provides, 
that  no  person  sentenced  *'  shall  be  ex- 
ecuted m  pursuance  of  such  sentence, 
within  one  year  from  the  day  such  sen- 
tence of  death  was  passed,  nor  until 
the  whole  record  of  such  proceedings, 
or  case,  shall  be  certified  by  the  clerk  of 
said  court,  under  the  seaJ  thereof,  to 
the  supreme  executive  authority  of  the 
state,  nor  until  a  warrant  shall  be  issued 
by  said  executive  authority,  under  the 
great  seal  of  this  state,' '  commanding 
Uie  sentence  of  death  to  be  carried  into 
execution. 

Now,  it  seems  that  the  executive 
can  have  no  official  knowledge  of  the 
conviction,  nor  would  his  warrant  be 
valid,  until  he  receives  the  certificate  of 
the  clerk ;  and  it  being  nowhere  made 
the  duty  of  the  clerk  to  forward  such  a 
certificate,  and  the  law  giving  him  no 
fee  or  compensation  for  making  it  out, 
he  does  not  consider  it  his  duty  to  move 
in  the  matter,  until  ordered  by  some 
higher  authority .    This  is  generally  un- 
derstood to  be  the  turn  things  have  taken, 
in  the  only  case  of  capital  conviction 
which  has  occurred  since  the  law  took 
effect  —  I  refer  to  the  case  of  Thorn, 
noticed  in  the  Law  Reporter  for  June, 
1843.    He  is  still  confined  in  the  peni- 
tentiary, awaiting  the  result  of  his  sen- 
tence, which,  it  is  g^eneraily  believed, 
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will  nererend  in  capital  execution.  In- 
deed it  is  the  general  opinion,  that  the 
effect  of  the  statute  amounts  to  a  prac- 
tical abolition  of  all  capital  punishment 
in  this  state.  s. 

Warren,  March  19. 

The  Defence  op  the  Guilty.^ It 
will  be  asked  if  counsel  are  justified  in 
defending  the  guilty  T  We  answer,  yes^ 
•ften^  if  prisoners  are  to  be  defended  at 
sh,  for  few  comparatively  ate  brought 
to  trial  who  are  really  guiltless,  and  un- 
less we  would  establish  a  preliminary 
tribunal  to  decide  the  ultimate  question 
c^  guilt,  who  shall  decide?  Shall  the 
press,  which,  after  the  solemn  investi- 
gation and  conviction,  censures  the 
counsel  for  his  efforts  to  avert  it,  an- 
ticipate the  'result  by  its  ban  ?  Shall 
th*  counsel  decide  for  himifelf  ?  Here, 
as  in  civil  cases,  where  there  is  a  real 
struggle  to  be  made,  we  shall  find  him 
assured  of  his  client's  innocence,  and 
disposed  to  believe  it.  Or  shall  he 
shrwk  from  an  arduous  and  generally 
unprofitable  duty,  because  he  shares 
the  prejudice  created  by  statements 
which,  apparently  conclusive,  will  often, 
when  delivered  in  open  court,  and  sift- 
ed hj  the  rules  of  evidence,  shrink 
into  insignificance  T  If,  when  Belling- 
ham  shot  Mr.  I^ercival  dead  in  the  lobby 
of  the  commons,  and  he  was  hurried  to 
his  trial  in  a  few  days,  while  the  public 
mind  was  awakened  ^m  its  paridysis 
of  horror  only  by  the  fever  for  retribu- 
tion, the  law  had  allowed  him  to  make 
the  defence  of  insanity  by  counsel  — 
which  was  a  mockery  made  by  him- 
self—  few  men  capable  of  the  duty 
would  have  willingly  performed  it ;  and 
yet,  who,  regarding  as  we  do,  that 
trial  as  a  stain  on  our  judicial  annals, 
does  not  wish  the  courage  of  an  advo- 
cate had  been  called  for  and  exerted  ? 
Few  doubted  the  guilt  of  Eliza  Penning 
tin  investigation  was  prompted  by  sym- 
pathy for  her  lamentable  fate ;  few  now 
believe  it ;  and  who  does  not  wish  that 
some  voice  diore  powerful  than  that 
of  astonished  and  bewildered  innocence 
had  been  heard  in  her  behalf  before  her 
prejudiced  jury  and  her  reckless  judge ! 
£ven  where  the  evidence  of  the  prison- 
er's guilt  seems  most  clear,  the  inter- 
vention of  an  acute  mind,  expressly 
and  avowedly  engaged  to  make  every 
inquiry  and  suggestion  which  can  ren- 


der it  donbtfpl,  conduoes  to  the  satis- 
faction with  which  it  is  desirable  the 
administration  of  criminal  justice  should 
be  regarded;  and,  therefore,  it  has 
sometimes  been  solicited  of  counsel  by 
the  judge  when  a  prisoner  was  unaided. 
Surely,  even  TawelPs  conviction,  re- 
garded apart  from  his  dying  confession, 
is  more  satis&ctory  to  the  world  than 
if  the  speech  of  counsel  had  been  de- 
nied him.  — Law  Magazine, 

License  Law.  —  At  a  recent  term  of 
the  county  court  at  Hartford,  Con.,  a 
motion  was  made  to  continue  several 
prosecutions  for  a  violation  of  the  license 
law,  on  account  of  the  suit  now  pending 
in  the  supreme  court  of  the  United 
States  at  Washington,  from  the  state  of 
Massachusetts.  But  the  judge  refused  to 
allow  a  continuance ;  (1.)  fiecause  the 
case  now  pending  in  the  supreme  court 
was  carried  there  to  revise  a  decision  of 
the  supreme  court  of  Massachusetts, 
and  that  court,  on  consultation,  had  re- 
fused to  continue  any  case  in  their  own 
courts,  for  the  reason  that  the  law  had 
been  pronounced  constitutional  by  their 
highest  judicial  tribunal,  and  that  was  a 
sufilcient  authority  to  govern  the  pro- 
ceedings of  the  other  courts  until  actu- 
ally reversed ;  and  the  judge  remarked, 
that  if  the  courts  of  Massachusetts  re- 
fused to  continue  cases  until  the  cor- 
rectness of  their  decision  had  been  test- 
ed, he  did  not  see  any  good  reason  why 
the  courts  of  this  state  should  refuse  to 
enforce  a  law  of  our  own  state,  passed 
in  view  of  the  whole  controversy  on 
the  subject ;  (2.)  Because  the  enact- 
ment of  a  law  in  this  state  was  opposed 
in  the  general  assembly  on  the  ground 
that  a  case  was  then  pending  in  the 
United  States  court  to  try  its  constitu- 
tionality, but  the  legislature  did  not 
deem  that  a  sufficient  reason  for  delay, 
and  passed  the  law  in  question  by  a 
very  large  majority — thereby  clearly 
expressing  their  intention  to  try  the 
force  of  law  in  suppressing  the  traffic 
in  spirituous  liquors,  until  the  question 
should  be  definitely  settled ;  and  that  re- 
spect for  the  general  assembly  seemed 
to  him  to  require  that  courts  should  not 
so  exercise  their  discretionary  powers, 
as  in  effect  to  nullify  tiie  law. 

On  the  trial  of  Uiese  cases,  various 
questions  were  made  and  disposed  of, 
among  which  the  court  decided,  that  a 
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olerk  or  agent,  as  well  as  his  employer, 
was  liable  for  selling.  That  an  im- 
porter was  liable  for  selling  spiiits  to 
be  drunk  on  his  premises.  That  the 
law  being  signed  by  the  governor,  and 
not  returned  to  the  assembly,  was  duly 
appro? ed  according  to  the  provisions  of 
the  constitution  of  the  state.  The  con- 
stitutional question  was  also  raised,  and 
decided  in  faver  of  the  law.  The  cases 
were  argued  by  the  state-attorney  and 
Walkey  for  the  prosecution.  Hun- 
gerford  and  Hubbard  for  the  defendants. 

Insolvewt  Law. — It  is  hardly  ne- 
cessary for  us  to  call  the  attention  of 
our  readers  to  the  able  and  elaborate 
opinion  of  Mr.  Justice  Woodbury  in 
the  present  number  of  our  journal .  We 
believe  the  law  of  the  case,  as  stated  by 
the  court,  is  in  accordance  with  the 
general  sentiment  of  the  bar  and  of  the 
opinions  entertained  by  Mr.  Justice  Sto- 
^.  Nor  do  we  suppose  that  the  prac- 
tical inconvenience  of  the  doctrine  will 
be  so  great  as  has  been  feared.  When 
it  is  well  understood,  merchants,  if  they 
mean  to  act  in  good  faith,  will  refuse 
to  give  notes  which  may  be  transferred 
out  of  the  state  so  as  to  be  sued  in  the 
court  of  the  United  States  ;  and  when 
debts,  payable  to  persons  out  of  the 
state,  become  due,  such  merchants,  if 
in  failing  circumstances,  will  at  once 
petition  in  insolvency.  As  to  those 
who  mean  ID  give  preferences,  we  doubt 
whether  the  doctrine  of  the  present  de- 
cision will  help  them ;  at  an^  rate  we 
do  not  understand  it  to  be  decided,  that 
where  the  notes  are  transferred  colora- 
bly,  anrf  for  the  very  purpose  alone  of 
effecting  a  preference,  the  court  will 
take  jurisdiction.  If  such  be  the  case, 
the  discharge  will  undoubtedly  be  affect- 
ed ;  and  when  this  comes  to  be  under- 
stood, the  evil  will  be  comparatively 
limited.  At  the  late  session  of  the  legis- 
lature, several  amendments  of  the  law 
were  made,  one  of  which  was  to  abolish 
the  provision  respecting  monthly  courts 
->  that  spawn  of  a  diseased  imagina- 
tion. 

9hitct<'9ot« 

ItMMnetbtlMtUiii  wordA0lc*'pot,U  ia  EngHih  a  iraitfbif , 
forlntiyipaddioffU  net  commcnlj  put  om  thinr  deoc,  but 
OM  thine  ^"^  Mherthlop  put  togotlMr.— liOMoit,  §887, 
171a. 

Soon  afler  the  Hon.  Samuel  Hoar  opened 
aa  office  in  Conoord,  Mass.  one  of  the  neigh- 
bors sought  a  convenient  opportiinity  to  ask 


an  opinion  of  Thomas  Heald,  Esq.  ^of  fiice- 
tious  memory,)  relatire  to  some  business 
which  he  was  transacting,  and  received  an 
answer,  which  was  clearly  erroneous.  The 
business  was  done  in  accordance  with  the 
opinion,  to  the  great  injury  of  the  neighbor, 
who  went  immediately  to  Mr.  Hoar,  and 
asked  his  opinion  on  the  same  matter.  Mr. 
Hoar,  of  course,  gave  an  opinion  contrary 
to  Mr.  Heald's.  The  man  then  informed 
him  what  had  taken  place.  "  Well/'  said 
Mr.  Hoar,  "  Mr.  Heald  is  an  old  pracutioner, 
and  perhaps  has  reasons  which  no  not  occur 
to  me.  1  will  see  him,  and,  if  I  change  my 
opinion,  will  let  you  know  it."  On  seeing 
Mr.  Heald  soon  after,  he  admitted  that  be 
gave  the  opinion  as  related.  Mr.  Hoar  ask- 
ed if  he  felt  confident  that  the  law  was  so  1 
"  Well,"  said  Mr.  Heald,  « 1  never  thooght 
much  about  it.  The  man  met  me  in  the 
street,  when  I  was  in  a  hurry;  he  said  U 
was  nothing'  thai  concerned  him;  he  only 
wanted  to  know  ;  —  that  he  could  nH  afford  to 
pay  me  anythintr^  and  that  I  might  anawer 
him,  or  notf  aa  7  pleased*  I  did  as  well  m  I 
could  under  the  circumstances  ;  but,  the  net 
is,  I  never  could  get  right,  wider  about  two 
dollars" 

Peter  Oliver,  E^.,  of  Boston,  has  pre- 
sented to  the  judges  of  the  supreme  judicial 
court  the  portraits  of  two  of  the  chief  jus- 
tices of  Massachusetts  Bay  —  Benjamin  . 
Lynde,  who  was  chief  justice  from  1727  to 
1744,  and  Peter  Oliver,  who  was  chief  justice 
from  1772  to  the  separation  of  the  colonies 
from  Great  Britain.  Chief  Justice  Shaw,  in 
behalf  of  the  court,  addressed  an  appropriate 
letter  of  thanks  to  Mr.  Oliver;  ancl  the  por- 


traits have  been  placed  in  the  .  

It  affords  us  great  pleasure  to  be  able  to  place 
on  record  an  act  so  creditable  to  a  member 
of  the  profession,  whose  ardent  love  of  anti- 
quarian lore  is  one  of  the  least  of  his  many 
eicellent  traits  both  of  mind  and  heart. 

It  was  our  intention  to  have  published,  in 
the  present  number,  a  review  of  the  recent 
trial  which  has  excited  so  much  attention^ 
from  the  singular  state  of  facts  proved  ana 
the  novelty  of  the  defence.  But  as  the  pris- 
oner is  still  held  to  another  capital  char^ 
(arson)  which  may,  and  must  to  a  certam 
extent  invoWe  the  same  facts,  we  deem  it 
proper  to  suspend  our  account  of  the  case  for 
the  present,  especially  as  we  understand  that 
the  trial  will  uke  place  in  June  next. 

Messrs.  T.  and  J.  W.  Johnson  "  are  in- 
formed by  the  librarian  of  the  '  Law  Library 
Association  of  the  Philadelphia  Bar,'  that 
the  Exchequer  Reports  are  in  greater  re- 
quest and  more  constant  use,  than  any  other 
book  of  Reports  in  their  collection.'' 

We  have  not  seen  the  New  Library  of  Law 
and  Equity  for  several  months,  and  are  not 
aware  whether  the  publication  is  kept  op  or 
not. 

John  C.  Adams,  Elsq.,  of  Boston^  has  been 
appointed  assistant  instrncter  in  the  Law 
Scnool,  at  Cambridge,  for  the  present  term. 
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In  Bangor,  on  April  7,  Allbw  Oilman, 
Bmi..  Counaellor  at  Law,  aged  78.  He  was 
tbe  Oldest  member  of  the  Penobscot  Bar,  and 
was  the  first  Mayor  of  the  city  of  Bangor. 
At  a  meeting  ot  the  Penobscot  Bar,  reso- 
hitums  were  adopted,  in  which  a  feeling 
tribute  was  paid  to  the  deceased  "  for  his 
le^  acamen,  for  his  general  acquaintance 
with  le^  principles,  and  for  his  critical  ap- 
predatKm  of  minute  distinctions  which  task 
so  oonstantly  the  understanding  of  the  prac- 
tical lawryer.  His  success  as  an  advocate 
was  diminished  by  tbe  natural  feebleness  of 
a  Toice^  which  was  an  unfaithful  organ  of 
the  active  operations  of  his  vigorous  mind. 
Highly  res]>ectable  in  all  the  departments  of 
practice,  it  is  not,  perhaps,  too  much  to  say 
that  he  was  not  excelled  as  a  skilful,  accurate 
and  aooomplished  conreyancer," 

In  Portland,  on  the  14th  of  April,  John 
Fits  Hcnby  Mussbt,  Esq.,  aged  30 ;  a grad- 
nate  of  Harvard  University,  and  of  the  Law 
School  at  Cambridge.  He  had  recently  re- 
toned  from  an  extensive  and  instructive  tour 
abroad,  during  which  he  had  visited  the 
island  of  Great  Britain.  France,  Germany, 
and  Italy ;  voyaging  to  the  shores  of  Greece 
and  Constantinople,  and  ascending  the  Dan- 
ube on  his  route  back  to  redmbark  from  Eng- 
land. Mr.  Mussey's  decease  having  taken 
place  on  the  morning  of  the  sitting  of  the 
supreme  judicial  court,  for  the  law  term,  — 
at  a  meeting  of  the  members  of  the  Cum- 
berland bar,  resolutions  were  adopted,  testi- 
fying their  lively  regret  and  sympathy  on  the 


occasion — containing  a  brief  tribute  of  their 
rejgard  for  bis  memory  and  worth — expressive 
oftheir  estimate  of  the  distingaisheci  talents 
and  attainments  of  their  departed  brother ; 
of  bis  ardent  thirst  of  knowledge,  and  powers 
of  mind  cultivated  by  education,  and  im- 
proved by  ample  opportunities  of  travel  and 
observation » as  affording  bigh  promise  of 
future  public,  as  well  as  professional  useful- 
ness and  reputation  —  and  of  their  sincere 
sorrow  that  such  cherished  hopes  should  be 
so  prematurely  extinguished. 

In  Baltimore,  April  7th,  William  Geoaob 
Read,  Esq,,  an  eminent  member  of  the  bar. 
His  death  was  announced  to  the  Baltimore 
county  court  by  Mr.  Richardson,  the  attomey- 
^neral,  who  moved  for  an  ad  ioumment.  Chief 
Justice  Archer  replied :  "  We  have  heard  the 
announcement  of  Mr.  Read's  death  with  Teij 
^reat  regret,  and  shall  most  willingly  ad- 
loum  in  consequence  of  the  announcement. 
The  high  respect  and  regard  which  we  all 
personally  entertained  for  Mr.  Read,  and  the 
high  estimation  in  which  he  vras  held  by  this 
community,  as  a  man  of  piety,  a  gentleman 
and  a  scholar,  will  fully  justify  all  the  honors 
which  we  can,  in  our  official  capacity,  bestow 
on  his  memory.  The  deceased,  as  an  officer 
of  this  court,  vras  distinguished  for  his  cour- 
tesy and  ability.  His  learning  was  not  con- 
fined to  his  profession.  His  scientific  and 
literary  attainments  would  have  classed  him 
amon^  the  learned  in  any  community ;  whilst 
his  piety  and  purity  marked  him  as  an  ex- 
ample for  the  society  in  which  he  lived." 


To  Readers  and  Correspondents. 

la  commencing  the  ninth  volume  of  this  journal,  we  dare  not  make  any  promises  that  it 
sbiU  be  more  worthy  of  support  than  it  has  been  ;  and  none  of  our  readers  can  be  more  con- 
sdoDs  of  iu  imperfections  than  we  are  ourselves.  We  must  in  future  as  in  times  past,  rely 
on  tbe  kindness  and  forbearance  of  those  who  have  travelled  thus  far  with  us,  and  on  the 
9tnlity  of  gentlemen  who  bave  constantly  aided  us  by  their  contributions.  Our  great  object 
is  to  collect  and  distribute  legal  information,  and  we  again  ask  the  assistance  of  the  mem- 
ben  of  the  profession  in  all  parts  of  the  country  to  this  end.  It  is  our  intention,  hereaAer, 
to  pobliah  a  monthly  list  of  insolvents  in  Massachusetto.  While  this  must  be  highly  nseihl 
te  oar  readers  in  this  state,  the  list  will  occupy  but  little  room  and  can  scarcely  be  objection- 
able to  fubflcribers  at  a  distance. 
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insobent0  tn  lEStassadfasOtB  for  IHard). 


i. 


wOfn  ttic  nci^^dil 

NuMofloaolreDL 

OccupaUoo. 

Beildeiice. 

of  Proceeding!. 

Name  of  Mut«r  or  Jud«r. 

Adams.  Samuel  P. 
♦    AJIen,  havid  C. 
*     ;  Baldwin,  Daniel  P. 

Mason, 

Boston, 

March  24, 

Bradford  Suni uer, 

Carpenter, 

Leominster, 

^*      24; 

Benj.  F.  I'hoiiias. 

Machinal, 

Boston, 

"      11, 

Bradford  Pu inner. 

'Bartletl,  John, 

Trader, 

Plymouth, 

"      23, 

WiUiaro  Thomas, 

•  Bell,  Brooka, 

Dr>'  Goods  Dealer, 

Birtfton, 

»*       10, 

Ellis  G.  LoriDg. 

Billings,  Warren. 

Taunton, 

«      30, 

Horatio  Pratt, 

Bisbee,  Noah, 

Laborer, 

Lynn, 

"        7, 

John  F.King. 

Brown,  Mark  B, 

Laborer, 

Boston, 

"  ]§; 

Bradford  Sumner. 

Burgeaa,  John  T. 

Trader, 

Boston, 

"      39, 

George  S.  Hillard. 

Cadwell,  Ehenezer, 

Tailor, 

Northbridge, 

"      30, 

Henry  Chnpin. 
Bradford  Sumnev. 

Call,  Abraham, 

Merchant  Tailor, 

Boston, 

"        3, 

Chapman,  D.  R. 

Merchant, 

Boston, 

"        3, 

Bradford  J^umner. 

ChJtlenden,  ChtttlesJ. 

Shipwright, 

Boston, 

"      25, 

Ellis  Gray  Ixiring. 

CIulT,  Samuel, 

Laborer, 

Charlestown, 

«       13, 

George  W.  Warren. 

.     CraOfl,  George  W. 
^  Pamrell,  KIbridgeG. 
W  Fowlc,  George  M. 
Gould,  Ariel  jr. 

BtKjkbinder, 

Salem, 

**      23, 

John  G.  King. 

Laborer, 

Boston, 

"        2. 

Bradford  Sumner. 

Merchant, 

Boston, 

**      12, 

Bradford  Sumner. 

Trader, 

Tops  field, 

"        fi. 

EbeneMr  Moseley. 

Gove,  Charles  0. 

Merchant, 

Boston, 

"       30, 

Ellis  Gray  Luring. 

^       Grover,  Eliphalel.  Jr. 

I  louse  Wright, 

Boston, 

"      31, 

Bradford  Humner. 

tf       Grulfum,  Benjamin, 

Victualler, 

Bon  ton, 

••        6, 

Ellis  Gray  Ixirlng. 

Gupiilt,  John  A. 

Stone  Mason, 

Boston. 

«      19 

Ellis  Gray  LoHng. 

Hen  field  George  H. 
Howland,  Freeman, 

Tin  Plate  Worker, 

Boston, 

«  13; 

Ellis  Gray  Loring. 

l*a inter  and  Glazier, 

Boston, 

♦1      24, 

Bradford  8u inner. 

Jenness,  Job, 

Merchant. 

Mcthuen, 

"      27, 

John  G.  King. 

Jelltoon,  Moses, 
Kimbalf,  Charles  VV. 

Shoe  Manufacturer, 

Rowley, 

"      U, 

Ebenezer  MtMieley. 

lYader, 
Stove  Dealer, 

Boston, 

"      11, 

Elliii  Gray  Loring. 

Kimball,  (Jeorge, 

Boston, 

"      23, 

Ellis  Gray  Loring. 

Kline,  Aaron  P. 

Trader, 

Boston, 

"       14, 

Ellis  Gray  Loring. 

Liichtield,  Edwin, 

Carpenter, 

Leominster. 

"      24, 

Bcnj.  F.  Thomas. 

Loveil,  David  ii. 

Lrfihnrcr, 

West  Boylaton, 

**        5, 

Itaac  Davis. 

Mate,  Daniel, 

Stable  Keeper, 

Boston, 

"        5, 

Bradford  Sumner. 

Marden,  John  F. 

Mason, 

Milton, 

"      21, 

S.  Lei  and.                   ^ 
Ellis  Gray  I^oring.      ^ 

Newell,  Samuel, 

Manufacturer, 

Boston, 

"      28, 

Noyes,  Francis, 

Shoe  .Manufacturer, 

Dan  vers, 

«      31, 

Ebenezer  Mosele/. 

Peck,  Annul 

Fancy  Goods  Dealer, 

Boston, 

«      16, 

Bradford  Sumner. 

Phillips,  VViliinm  H. 

Taunton, 

"       It), 

Hontio  Pratt. 

Plckerinj!,  Loring, 

House  Builder, 

BoHton, 

"      12; 

Bradford  Suinacr. 

Pond,  Jowph  P. 

Trader, 

Salem, 

**      11, 

John  G.  King. 

Prcijhy,  Milton  if. 

Trader, 

Boston, 

«        3 

Ellis  Gray  Loilng-I 

Roitie,  John  II. 

Siono  Cutter, 

Medford, 

"      21; 

George  W,  VV'arren. 

Ramsay,  Otho  A. 

Moulder, 

Worcester, 

**       11; 

Isaac  Davi.i. 

Raymond,  James  M. 

SUibler, 

Darivers, 

"      24, 

JohnG.  King. 

Rich,(;eorKe  B. 

Merchant, 

Boston, 

*«      13, 

Bradford  Sumner. 

KicJmrdson,  Roynl, 

Broker, 

Cambridge, 

"      23, 

George  W.  Warren. 

Rochmont,  Charles  H.  De, 

Carpenter, 

Boston, 

«*      2C, 

Bradford  Sum  iter. 

Sears,  Josoph  |I. 

Clerk, 

Boston, 

"    e; 

Bradford  Sumner. 

Spear,  .^nniiro!  V. 

Shoo  Manufacturer, 

Lynn, 

«      2tl, 

John  G.  King. 

&U>ckw<  II,  KiiAis, 

Yeoman, 

Millhury, 

'•        9 

Chas.W.  tliirtsbom. 

Slowe,  Nathan, 

Provi.-iinn  Dealer, 

Itoxbury, 

»    n 

S.  Leland. 

Stuwo,  John  lj. 

Carpenter, 

Graftim, 

"        9, 

Isaac  Davis. 

Towne,  KlbridgB  G. 

Shoe  Manufacturer, 

TopsfielH, 

*^      30 

John  G.  King. 

Wain,  William, 

Shoemaker, 

TopaOeld, 

«        6, 

Ebenezer  Moeeley. 

Walker,  S.  U. 

Stabler, 

BoM»n, 

"      24, 

John  G.  King. 

Walker,  Lpvi, 

Mn»fM\, 

l>owll. 

"       30, 

Josiah  G.  Abbott 

Winneh,  James, 

Merchant, 

Boston, 

"       13, 

Bradford  Sumner. 

Wood,  Oliver  T. 

Trader, 

i'lymoutb, 

"      98, 

William  Thomas. 
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THE  LATE  JOHN  PICKERING. 

It  was  the  remark  of  Lord  Brougham,  illustrated  by  his  own 
crowded  life,  that  the  complete  performance  of  all  the  duties  of  an 
active  member  of  the  British  parliament  might  be  joined  with  a 
fall  practice  at  the  bar.  The  career  of  the  late  Mr.  Pickering 
illustrates  a  more  grateful  truth  :  that  the  mastery  of  the  law  as  a 
sci^ice,  and  the  constant  performance  of  all  the  duties  of  a  practi- 
tioner, are  not  incompatible  with  the  studies  of  the  most  various 
scholarship,  —  that  the  lawyer  and  the  scholar  may  be  one.  He 
dignified  the  law  by  the  successful  cultivation  of  letters,  and 
strengthened  the  influence  of  these  elegant  pursuits  by  becoming 
their  representative  in  the  concerns  of  daily  life,  and  in  the  com- 
mon places  of  his  profession.  And  now,  that  this  living  example 
of  excellence  is  withdrawn  from  our  personal  regard,  we  feel  a 
sorrow  which  words  can  only  faintly  express.  Let  us  devote  a 
few  moments  to  the  contemplation  of  what  he  did,  and  what  he 
was.  The  language  of  exaggeration  is  forbidden  by  the  modesty 
of  his  nature,  as  it  is  rendered  unnecessary  by  the  multitude  of  his 

virtues. 

I 

John  Pickebing,  whose  recent  death  we  now  deplore,  was  born 
in  Salem,  February  17th,  1777,  at  the  period  of  the  darkest  de- 
spondency of  the  revolution.    His  father,  Col.  Pickering,  was  a 
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man  of  distinguished  character,  and  an  eminent  actor  in  public 
affairs,  whose  name  is  one  of  the  household  words  of  our  history. 
Of  his  large  family  of  ten  children  John  was  the  eldest.*  His  dili- 
gence at  school  was  a  source  of  early  gratification  to  his  friends, 
and  gave  augury  of  future  accomplishments.  An  authentic  token 
of  this  character,  higher  than  any  tradition  of  partial  friends,  is 
afforded  by  a  little  book,  entitled  '^  Letters  to  a  Student  in  the 
University  of  Cambridge,  Mass.,  by  John  Clarke,  Minister  of  a 
Church  in  Boston,"  printed  in  1796 ;  which  were  in  reality  ad- 
dressed to  him.  The  first  letter  begins  with  an  honorable  allusion 
to  his  early  improvement.  "  Your  superior  qualifications  for  ad- 
mission into  the  University  give  you  singular  advantages  for  the 
prosecution  of  your  studies.  .  .  •  You  are  now  placed  in  a  situ- 
ation to  become,  what  you  have  often  assured  me  is  your  ambition, 
a  youth  of  learning  and  virtue.'*^  The  last  letter  of  the  volume 
concludes  with  benedictions,  which  did  not  fall  as  barren  words 
upon  the  heart  of  the  youthful  pupil.  "  May  you,"  says  Dr. 
Clarke,  "  be  one  of  those  sons  who  do  honor  to  their  literary 
parent.  The  union  of  virttie  and  science  will  give  you  distinction 
at  the  present  age,  and  will  tend  to  give  celebrity  to  the  name  of 
Harvard.  You  will  not  disappoint  the  friends  who  anticipate  your 
improvement."  They  who  remember  his  college  days  still  dwell 
with  fondness  upon  his  exemplary  character,  and  his  remarkable 
scholarship,  at  that  period.  He  received  his  degree  of  bachelor  of 
arts  at  Cambridge  in  1796. 

On  leaving  the  university,  he  went  to  Philadelphia,  at  that  time 
the  seat  of  government,  where  his  father  resided  as  secretary  of 
state.  Here  he  commenced  the  study  of  the  law  under  Mr.  Tilgh- 
man,  afterwards  the  distinguished  chief  justice  of  Pennsylvania, 
and  one  of  the  lights  of  American  jurisprudence.  But  his  profes- 
sional lucubrations  were  soon  suspended  by  his  appointment,  in 
1797,  as  secretary  of  legation,  under  Mr.  Smith,  to,  Portugal.  He 
resided,  in  this  capacity,  at  Lisbon  for  two  years,  during  which 
period  he  became  familiar  with  the  language  and  literature  of  the 
country.  Later  in  life,  when  his  extensive  knowledge  of  foreign 
tongues  opened  to  him,  it  might  ahnost  be  said,  the  literature  of 
the  world,  he  recurred  with  peculiar  pleasure  to  the  language  of 
Camoens  and  PombaL 

From  Lisbon  he  passed  to  London,  where,  at  the  close  of  the 
last  century,  he  became,  for  about  two  years,  the  private  secretary 


'  The  reporter,  Octaviut  Pickering,  wm  the  tighth  child,  which  was  the  reason 
of  his  name. 
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of  our  minister^  Mr.  King,  residing  in  the  family,  and  enjoying  the 
society  and  firiendship  of  this  distinguished  man.  Here  he  was 
happy  in  meeting  with  his  classmate  and  attached  friend,  Dr.  James 
Jackson,  of  Boston,  who  was  then  in  London,  pursuing  those  pro- 
fessional studies  whose  ripened  autumnal  fruits  of  usefulness  and 
eminence  he  still  lives  to  enjoy.  In  pleasant  companionship  they 
walked  through  the  thoroughfares  of  the  great  metropoh's,  enjoying 
together  its  shows  and  attractions  ;  in  pleasant  companionship  they 
continued  ever  afterwards,  till  death  severed  the  ties  of  a  long  life. 

Mr.  Pickering^s  youth,  and  inexperience  in  the  profession  to 
which  he  afterwards  devoted  his  days,  prevented  his  taking  any 
special  interest,  at  this  period,  in  the  courts  or  in  parliament.  But 
tbere  were  several  of  the  judges  who  made  a  strong  impression  on 
his  mind ;  nor  did  he  ever  cease  to  remember  the  vivacious  elo- 
qaence  of  Erskine,  or  the  commanding  oratory  of  Pitt. 

Meanwhile  his  father,  being  no  longer  in  the  public  service,  had 
returned  to  Salem ;  and  thither  tjie  son  followed,  in  1801,  and  re- 
sumed the  study  of  the  law,  under  the  direction  of  Mr.  Putnam, 
afterwards  a  learned  and  beloved  judge  of  the  supreme  court  of 
Massachusetts,  whose  rare  fortune  it  has  been  to  rear  two  pupils 
whose  fame  will  be  among  the  choicest  possessions  of  our  country  : 
Story  and  Pickering.  In  due  time,  he  was  admitted  to  the  bar, 
and  commenced  the  practice  of  the  law  in  Salem. 

Here  begins  the  long,  unbroken  series  of  his  labors  in  literature 
and  philology,  running  side  by  side  with  the  daily  untiring  business 
of  his  profession.  It  is  easy  to  believe  that,  notwithstanding  his  un- 
dissembled  fondness  for  jurisprudence  as  a  science,  he  was  drawn 
towards  its  practice  by  the  compulsions  of  duty  rather  than  by  any 
attractions  which  it  possessed  for  him.  Not  removed  by  fortune 
from  the  necessity,  to  which  Dr.  Johnson  so  patheticaUy  alludes,  of 
providing  for  the  day  that  was  passing  over  him,  he  could  indulge 
his  tastes  for  study  only  in  hours  secured  by  diligence  from  the 
inroads  of  business,  or  the  seductions  of  pleasure.  Perhaps  no 
lawyer  has  lived,  since  the  days  of  the  Roman  Orator,  who  could 
have  uttered,  with  greater  truth,  those  inspiring  words,  confessing 
and  vindicating  the  cultivation  of  letters :  '^  Me  autem  quid  pudeat, 
qui  tot  annos  ita  vivo,  judices,  ut  ab  nuUius  unquam  me  tempore 
ant  commodo — aut  otium  meum  abstraxerit,  aut  voluptas  avocarit, 
aot  denique  somnus  retardarit  ?  Quare  quis  tandem  me  repre- 
hendat,  aut  quis  jure  succenseat,  si,  quantum  csBteris  ad  suas  res 
obeundas,  quantum  ad  festos  dies  ludorum  celebrandos,  quantum 
ad  alias  voluptates,  et  ad  ipsam  requiem  animi  et  corporis  concedi- 
tur  temporis ;  quantum  alii  tribuunt  tempestivis  conviviis,  quantum 
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denique  alese,  quantum  pilse ;  tantum  mihi  egomet  ad  boec  studia 
recolenda  sumpsero  ?  "  * 

In  his  life  may  be  seen  two  streams,  flowing,  side  by  side,  as 
through  a  long  tract  of  country ;  one  of  which  is  fed  by  the  fresh 
fountains  far  in  the  mountain  tops,  whose  waters  leap  with  delight 
on  their  journey  to  the  sea ;  while  the  other,  having  its  sources  low 
down  in  the  valleys,  among  the  haunts  of  men,  moves  with  re- 
luctant,  though  steady,  current  onward. 

Mr.  Pickering's  days  were  passed  in  the  performance  of  all  the 
duties  of  a  wide  and  various  practice,  first  at  Salem,  and  afterwards 
at  Boston.  He  resided  at  Salem  till  1829,  when  he  removed  to  the 
latter  place,  where  he  was  appointed,  shortly  afterwards,  city  soli- 
citor ;  an  office,  whos6  arduous  labors  he  continued  to  perform 
until  within  a  few  months  of  his  death.  There  is  little  worthy  of 
notice  in  the  ordinary  incidents  of  professional  life.  What  Black- 
stone  aptly  caUs  "  the  pert  debate,"  renews  itself  in  infinitely  vary- 
ing forms.  Some  new  turn  of  litigation  calls  forth  some  new  effort 
of  learning  or  skill,  calculated  to  serve  its  temporary  purpose,  and 
like  the  manna,  which  fell  in  the  wilderness,  perishing  on  the  day 
that  beholds  it.  The  unambitious  labors,  of  which  the  world  knows 
nothing,  the  counsel  to  clients,  the  drawing  of  contracts,  the  per- 
plexities of  conveyancing,  furnish  still  less  of  interest  than  the 
ephemeral  displays  of  the  court-room. 

The  cares  of  his  profession,  and  the  cultivation  of  letters,  left  bot 
litde  time  for  the  concerns  of  politics.  And  yet  he  filled,  at  differ- 
ent periods,  offices  in  the  legislature  of  Massachusetts.  He  was 
three  times  representative  from  Salem,  twice  senator  from  Essex, 
once  senator  from  Suffolk,  and  once  a  member  of  the  executive 
council.  In  all  these  places,  he  commended  himself  by  the  same 
diligence,  honesty,  learning  and  ability  which  marked  his  course  at 
the  bar.  The  careful  student  of  our  legislative  history  vnll  not  fail 
to  perceive  his  obligations  to  Mr.  Pickering,  as  the  author  of  several 
important  reports  and  bills.  The  first  bill  providing  for  the  separa- 
tion of  the  district  of  Maine  from  Massachusetts,  was  reported  by 
him  in  the  senate,  in  1816.  Though  this  failed  to  be  adopted  by 
the  people  of  Maine,  it  is  characterized  by  the  historian  of  that 
state,  as  "  drawn  with  great  ability  and  skill."  *  The  report  and 
accompanying  bill,  in  1818,  on  the  jurisdiction  and  proceedings  of 
the  courts  of  probate,  in  which  the  whole  system  is  discussed  and 
remodelled,  is  from  his  hand. 


>  Pro  Archim,  §  6. 

•  Williamson's  History  of  Maine,  Vol.  II.  p.  663. 
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In  1833,  he  was  appointed  to  the  vacancy,  occasioned  by  the 
death  of  Professor  Ashman,  in  the  commission  for  revising  and 
arranging  the  statutes  of  Massachusetts,  being  associated  in  this 
important  work  with  those  eminent  lawyers,  Mr.  Jackson  and  Mr. 
Stearns.  The  first  part,  or  that  entitled  Of  the  Internal  Administra- 
Uon  of  the  Government j  corresponding  substantially  with  Blackstone's 
division  Of  PersonSy  was  executed  by  him.  This  alone  would  enti- 
tle him  to  be  gratefully  remembered,  not  only  by  those  who  have 
occasion  to  refer  to  the  legislation  of  Massachusetts,  but  by  all  who 
feel  an  interest  in  scientific  jurisprudence. 

His  contributions  to  what  may  be  called  the  literature  of  his  pro- 
fession, were  frequent.  The  American  Jurist  was  often  enriched 
by  articles  firom  his  pen.  Among  these  is  a  Review  of  the  valuable 
work  of  WiUiams  on  the  Law  of  Executors  ;  and  of  Curtis's  Ad- 
miralty Digest,  in  which  he  examined  the  interesting  history  of  this 
jurisdiction  ;  also  an  article  on  the  Study  of  the  Roman  Law,  in 
which  he  has  presented,  within  a  short  compass,  a  lucid  sketch  of 
the  history  of  this  system,  and  of  the  growth,  in  Germany,  of  the 
historical  and  didactic  schools,  "  rival  houses,"  as  they  may  be 
called,  in  jurisprudence,  whose  long  and  unpleasant  feud  has  only 
recently  subsided. 

In  the  Law  Reporter,  for  July,  1841,  he  published  an  article  of 
singular  merit,  on  National  Rights  and  State  RightSy  being  a  Re- 
view of  the  case  of  Alexander  McLeod,  recently  determined  in 
the  supreme  court  of  judicature  of  the  state  of  New  York.  This 
was  afterwards  repubhshed  in  a  pamphlet,  and  extensively  cir- 
culated. It  is  marked  by  uncommon  learning,  clearness  and 
ability.  The  course  of  the  courts  of  New  York  is  handled  with 
fireedom,  and  the  supremacy  of  the  federal  government  vindicated. 
Of  all  the  discussions  which  were  elicited  by  that  most  interesting 
question,  on  which,  for  a  while,  seemed  to  hang  the  portentous 
issues  of  peace  and  war  between  the  United  States  and  Great  Brit- 
ain, that  of  Mr.  Pickering  will  be  admitted  to  take  the  lead, 
whether  we  consider  its  character  as  an  elegant  composition,  or  as 
a  masterly  review  of  the  juridical  aspects  of  the  case.  In  dealing 
with  the  opinion  of  Mr.  Justice  Cowen,  renowned  for  black-letter 
and  the  bibhography  of  the  law,  he  shows  himself  more  than  a 
match  for  this  learned  judge,  even  in  these  unfrequented  fields, 
while  the  spirit  of  the  publicist  and  jurist  gives  a  refined  temper  to 
the  whole  article,  which  we  seek  in  vain  in  the  other  production. 

In  the  North  American  Review,  for  October,  1840,  is  an  article 
by  him,  illustrative  of  Conveyancing  in  Ancient  Egypt^  bemg  an 
explana  xm  of  an  Egyptian  deed  of  a  piece  of  land  in  hundred- 
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gated  Thebes,  written  on  papyrus,  more  than  a  century  before  the 
Christian  era,  with  the  impression  of  a  seal  or  stamp  attached  to  it, 
and  a  certificate  of  registry  on  its  margin,  in  as  regular  a  manner 
as  the  keeper  of  the  registry  in  the  county  of  Sufiblk  would  certify 
to  a  deed  of  land  in  the  city  of  Boston,  at  this  day.  Here  juris- 
prudence is  gilded  by  scholarship. 

There  is  another  production,  which,  like  the  latter,  belongs  to 
the  department  of  literature  as  well  as  of  jurisprudence ;  his  Zer- 
lure  on  ike  Alleged  Uncertainty  of  the  LaWj  delivered  before  the 
Boston  Society  for  the  Diffusion  of  Useful  Knowledge.  Though 
originally  written  for  the  general  mind,  which  it  is  calculated  to 
interest  and  instruct  in  no  common  degree,  it  will  be  read  with 
equal  advantage  by  the  profound  lawyer.  It  would  not  be  easy  to 
mention  any  popular  discussion  of  a  juridical  character,  in  our  lan- 
guage, deserving  of  higher  regard.  It  was  first  published  in  the 
American  Jurist,  at  the  solicitation  of  the  writer  of  these  lines,  who 
has  never  been  able  to  refer  to  it  without  fresh  admiration  of  the 
happy  illustrations  and  quiet  reasoning  by  which  it  vindicates  the 
science  of  the  law. 

In  considering  what  Mr.  Pickering  accomplished  out  of  his  pro- 
fession, we  shall  be  led  over  wide  and  various  fields  of  learning, 
where  we  can  only  hope  to  indicate  his  footprints,  without  presum- 
ing to  examine  or  explain  the  ground. 

One  of  his  earliest  cares  was  to  elevate  the  character  of  classical 
studies  in  our  country.  His  own  example  did  much  in  this  respect. 
From  the  time  he  left  the  university,  he  was  always  regarded  as 
an  authority  on  topics  of  scholarship.  But  his  labors  were  de- 
voted especially  to  this  cause.  As  early  as  1805,  he  published, 
in  conjunction  with  his  friend,  the  present  Judge  White,  of  Salem, 
an  edition  of  the  Histories  of  Sallust,  with  Latin  notes,  and  a 
copious  index.  This  is  one  of  the  first  examples,  in  our  country, 
of  a  classic  edited  with  scholarlike  skill.  The  same  spirit  led  him, 
later  in  life,  to  publish  in  the  North  American  Review,  and  after- 
wards in  a  pamphlet,  "  Observations  on  the  Importance  of  Greek 
Literature,  and  the  Best  Method  of  Studying  the  Classic^,"  trans- 
lated from  the  Latin  of  Professor  Wyttenbach.  In  the  course  of 
the  remarks,  with  which  he  introduces  the  translation,  he  urges 
with  conclusive  force  the  importance  of  raising  the  standard  of 
education  in  our  country.  "We  are  too  apt,"  he  says,  "to  con- 
sider ourselves  as  an  insulated  people,  as  not  belonging  to  the  great 
community  of  Europe ;  but  we  are,  in  truth,  just  as  much  mem- 
bers of  it,  by  means  of  a  common  public,  conmiercial  intercourse. 
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literature,  a  kindred  language  and  habits,  as  Englishmen  or  French- 
men  themselves  are ;  and  we  must  procure  for  oyurselves  the  quali- 
fications necessary  to  maintain  that  rank,  which  we  shall  claim  as 
equal  members  of  such  a  community." 

His  ^^  Remarks  on  Greek  Grammars,"  which  appeared  in  the 
American  Journal  of  Education,  in  1825,  belong  to  the  same  field 
of  labor,  as  does  also  his  admirable  paper,  published  in  1818,  in 
the  Memoirs  of  the  American  Academy,'  on  the  proper  pronun- 
ciation of  the  ancient  Greek  language.  Hb  maintained  that  it 
should  foe  pronounced,  so  far  as  possible,  according  to  the  Romaic 
or  modern  Greek,  and  learnedly  and  ably  exposed  the  vicious  usage 
which  had  been  introduced  by  Erasmus.  His  conclusions,  though 
controverted  when  they  were  first  presented,  are  now  substantially 
adopted  by  scholars.  We  well  remember  his  honest  pleasure  in 
a  communication  he  received  \^ithin  a  few  years  firom  President 
Moore,  of  Ck>lumbia  College,  in  which  that  gentleman,  who  had 
formerly  opposed  his  views,  with  the  candor  that  becomes  his 
honorable  scholarship,  volunteered  to  them  the  sanction  of  his 
approbation. 

But  the  "  Greek  and  English  Lexicon  "  is  his  work  of  greatest 
labor  in  the  department  of  classical  learning.  This  alone  would 
entitle  him  to  regard  from  all  who  love  liberal  studies.  With  the 
well-thumbed  copy  of  this  book,  used  in  our  college  days,  now 
before  us,  we  feel  how  much  we  are  debtors  to  his  learned  toils. 
This  was  planned  early  in  Mr.  Pickering's  life,  and  was  begim  in 
1814.  The  interruptions  of  his  profession  induced  him  to  engage 
the  assistance  of  the  late  Dr.  Daniel  Oliver,  Professor  of  Moral 
and  Intellectual  Philosophy  at  Dartmouth  College.  The  work, 
proceeding  slowly,  was  not  announced  by  a  prospectus  until  1820, 
and  not  finally  published  until  1826.  It  was  mainly  founded  on 
the  well-known  Lexicon  of  Schrevelius,  which  had  received  the 
emphatic  commendation  of  Vicesimus  Knox,  and  was  generally  re- 
garded as  preferable  to  any  other  for  the  use  of  schools.  When 
Mi.  Pickering  commenced  his  labors,  there  was  no  Greek  Lexicon 
with  explanations  in  our  own  tongue.  The  Enghsh  student  ob- 
tained his  knowledge  of  Greek  through  the  intervention  of  Latin. 
And  it  has  been  supposed  by  niiany,  who  have  not  sufficiently  re- 
garded, as  we  are  inclined  to  believe,  other  relations  of  the  sub- 


'  "  Ob9trvatiom  upon  Orttk  Jicunt**  it  the  title  of  an  Essaf,  in  the  Royal  Irish 
Titmsactionfl,  Vol.  YU.,  by  Dr.  Browne,  which  was  suggested,  like  Mr.  Pickering's, 
by  coiiTertation  with  some  modem  Greeks,  and  which  touches  upon  kindred  topics. 
I)r.  Browne  is  the  author  of  the  well-known  and  somewhat  antediluvian  book  op 
the  CirU  and  Admiralty  Law. 
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ject,  that  this  circuitous  and  awkward  practice  is  a  principal  reason 
why  Greek  is  so  much  less  familiar  to  us  than  Latin.  In  the 
honorable  efforts  to  remove  this  difficulty,  our  countryman  took 
the  lead.  Shordy  before  the  last  sheets  of  his  Lexicon  were 
printed,  a  copy  of  a  London  translation  of  Schrevelius  reached 
this  country,  which  proved,  however,  to  be  "  a  hurried  perform- 
ance, upon  which  it  would  not  have  been  safe  to  rely."  * 

Since  the  publication  of  his  Lexicon,  several  others  in  Greek 
and  English  have  appeared  in  England.  The  example  of  Ger- 
many, and  the  learning  of  her  scholars,  have  contributed  to  these 
works.  It  were  to  be  wished  that  all  of  them  were  free  from  the 
suggestion  of  an  unhandsome  appropriation  of  the  labors  of  others. 
The  Lexicon  of  Dr.  Dunbar,  Professor  of  Greek  in  the  University 
of  Edinburgh,  published  in  1840,  contains  whole  pages,  which  are 
taken  bddily — "convey,  the  wise  it  call"  — from  that  of  Mr. 
Pickering,  while  the  preface  is  content  with  an  acknowledgment 
in  very  general  terms  to  the  work  which  is  copied.  This  is  bad 
enough.  But  the  second  edition,  published  in  1844,  omits  the 
acknowledgment  altogether ;  and  the  Lexicon  is  received  by  an 
elaborate  article  in  the  Quarterly  Review,*  as  the  triumphant  labor 
of  Dr.  Dunbar,  "  weU  known  among  our  northern  classics  as  a 
clever  man  and  an  acute  scholar.  In  almost  every  page^^  continues 
the  reviewer,  "  we  meet  mth  something  which  bespeaks  the  pen  of  a 
scholar;  and  we  every  now  and  then  stumble  on  explanations  of 
words  and  passages,  occasionally  fanciful,  but  always  sensible,  and 

sometimes  ingenious,  which  amply  repay  us  for  the  search 

TTiey  prove,  moreover,  that  the  professor  is  possessed  of  one  quality, 
which  we  cotUd  wish  to  see  more  general :  he  does  not  see  unth  the 
eyes  of  others;  he  thinks  for  himself,  and  he  seems  weU  qualified 
to  do  so."  Did  he  not  see  with  the  eyes  of  others  ?  The  re- 
viewer hardly  supposed  that  his  commendation  would  reach  the 
production  of  an  American  lexicographer. 

In  the  general  department  of  Languages  and  Philology,  his 
labors  have  been  various.  Some  of  the  publications  already  men- 
tioned might  be  ranged  under  this  head.  But  there  are  others  still 
which  remain  to  be  noticed.  The  earliest  of  these  is  the  work 
generally  called  "  The  Vocabulary  of  Americanisms,^^  being  a 
collection  of  words  and  phrases,  which  have  been  supposed  to  be 
peculiar  to  the  United  States,  with  an  Essay  on  the  state  of  the 
English  language  in  the  United  States.  This  was  originally  pub- 
lished in  1815,  in  the  Memoirs  of  the  American  Academy,  and 


Prefaoe  to  Pickering't  Lexieon.  '  Vol.  LXXV.  p.  299. 
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republished  in  a  separate  Yolume  in  1816,  with  correctioDB 
and  additions.  It  was  the  author's  intention,  had  his  life  been 
spared,  to  publish  another  edition,  with  the  important  gleanings 
of  subsequent  observation  and  study.  It  cannot  be  doubted  that 
this  work  has  exerted  a  beneficial  influence  over  the  purity  of  our 
language.  It  has  promoted  careful  habits  of  composition,  and,  in 
a  certain  sense,  helped  to  guard  the  ''wells  of  English  unde- 
filed."  Some  of  the  words,  which  are  found  in  this  Vocabulary, 
may  be  traced  to  ancient  sources  of  authority ;  but  there  are  many 
which  are,  beyond  question,  provincial  and  barbarous,  although 
much  used  in  our  common  speech,  fcsx  quoque  quctidiam  senmmiSj 
fasda  et  pudenda  vitia^ 

In  1818  appeared  in  the  Memoirs  of  the  American  Academy 
his  ^*  Essay  on  a  Unifdrm  Orthography  of  the  Indian  Languages!^ 
The  uncertainty  of  their  orthography  arose  from  the  circumstance 
that  the  words  were  collected  and  reduced  to  writing  by  scholars 
of  difiS^ent  nations,  who  often  attached  different  values  to  the 
same  letter,  and  represented  the  same  sound  by  different  letters ; 
so  that  it  was  impossible  to  determine  the  sound  of  a  written  word, 
without  first  knowing  through  what  alembic  of  speech  it  had 
passed.  Thus  the  words  of  the  same  language  or  dialect,  as 
written  by  a  German,  a  Frenchman,  or  an  Englishman,  would 
seem  to  belong  to  languages  as  widely  different  as  those  of  these 
different  people.  With  the  hope  of  removing  from  the  path  of 
others  the  perplexities  which  had  beset  his  own,  Mr.  Pickering 
recommended  the  adoption  of  a  common  orthography,  which 
would  enable  foreigners  to  use  our  books  without  difficulty,  and, 
on  the  other  hand,  make  theirs  easy  of  access  to  us.  For  this 
purpose,  he  devised  an  alphabet,  to  be  applied  practically  to  the 
Indian  languages,  which  contained  the  common  letters  of  our 
alphabet,  so  far  as  it  seemed  practicable  to  adopt  them,  a  class  of 
nasals,  of  diphthongs,  and,  lastly,  a  number  of  compound  char- 
acters,  which,  it  was  supposed,  would  be  of  more  or  less  frequent 
use  in  different  dialects.  With  regard  to  this  Essay,  Mr.  Dupon- 
ceau  said,  at  an  early  day,  '<  If,  as  there  is  great  reason  to  expect, 
Mr.  Pickering's  orthography  gets  into  general  use  among  us, 
America  will  have  had  the  honor  of  taking  the  lead  in  procuring 
an  important  auxihary  to  philological  science*'"  PerhE^^s  no 
single  paper  on  languages,  ednce  the  legendary  labors  of  Cadmus, 


1  ]>e  Orator.  Dialogue,  §  S2. 

*  Notes  on  £lk>t^  Indian  OtiUimar,  Mats.  Hist  CoU.  Vol.  XIX.  p.  !!• 
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has  exercised  a  more  important  influence  than  this  communication. 
Though  originally  composed  with  a  view  to  the  Indian  languages 
of  North  America,  it  has  been  successfully  followed  by  the  mission- 
aries in  the  Polynesian  Islands.  In  harmony  with  the  principles  of 
this  Essay,  the  unwritten  dialect  of  the  Sandwich  Islands,  possess- 
ing, it  is  said,  a  more  than  Italian  softness,  was  reduced  to  writing 
according  to  a  systematic  orthography  prepared  for  them  by  Mr. 
Pickering,  and  is  now  employed  in  two  newspapers,  which  are  pub- 
lished by  the  natives.  It  is  thus  that  he  may  be  properly  regarded 
as  one  of  the  contributors  to  that  civilization,  under  whose  gentle 
influence  those  islands,  set  like  richest  gems  in  the  bosom  of  the 
sea,  have  been  made  to  glow  with  the  efiulgence  of  Christian 
truth. 

The  Collections  of  the  Massachusetts  Historical  Society  contain 
several  important  communications  from  him  on  the  Indian  lan- 
guages ;  in  1822,  (Vol,  XIX.)  an  edition  of  the  Indian  Grammar 
of  Eliot,  the  Augustine  of  New  England,  with  introductory  ob- 
servations on  the  Massachusetts  language  by  the  editor,  and  notes 
by  Mr.  Duponceau,  inscribed  to  his  "learned  friend^  Mr.  Pick- 
ering, as  a  just  tribute  of  friendship  and  respect ; "  in  1823,  (Vol. 
XX.)  an  edition  of  Jonathan  Edwards's  "  Observations  on  the 
Mohegan  Language,''  with  introductory  observations,  and  copious 
notes  on  the  Indian  languages,  by  the  editor,  and  a  comparative 
vocabulary,  containing  specimens  of  some  of  the  dialects  of  the 
Lenape,  or  Delaware  stock ;  in  1830,  (Vol.  XXII.)  an  edition  of 
Cotton's  "  Vocabulary  of  the  Massachusetts  Language."  These 
labors  were  calculated,  in  no  ordinary  degree,  to  promote  a  know- 
ledge of  the  aboriginal  idioms  of  our  country,  and  to  shed  light 
on  that  important  and  newly  attempted  branch  of  knowledge,  the 
comparative  science  of  languages. 

Among  the  Memoirs  of  the  American  Academy,  published  in 
1833,  (New  Series,  Vol.  I.)  is  the  "  Dictionary  of  the  Abenaki 
Language,  in  North  America,"  by  Father  Sebastian  Rasles,  with 
an  introductory  memoir,  and  notes,  by  Mr.  Pickering.  The  ori- 
ginal manuscript  of  this  copious  Dictionary,  commenced  by  the 
good  and  indefatigable  Jesuit  in  1691,  during  his  solitary  residence 
with  the  Indians,  was  found  among  his  papers  after  the  massacre 
at  Norridgewalk,  in  which  he  was  kiUed,  and,  passing  through 
several  hands,  at  last  came  into  the  possession  of  Harvard  College. 
It  is  considered  one  of  the  most  interesting  and  authentic  memo- 
rials in  the  history  of  the  North  American  languages.  In  the 
memoir  which  accompanies  the  Dictionary,  Mr.  Pickering  says, 
with  the  modesty  that  marked  all  his  labors,  that  he  made  inquiries 
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for  memorials  of  these  languages,  '^hoping  that  I  might  render 
some  small  service,  by  coUecting  and  preserving  these  valuable 
materials  for  the  use  of  those  persons  whose  leisure  and  ability 
would  enable  them  to  employ  them  more  advantageously,  than  it 
was  in  my  power  to  do,  for  the  benefit  of  philological  science." 

The  elaborate  article  on  the  "  Indian  Languages  of  America^^^ 
in  the  Encyclopaedia  Americana,  is  from  his  pen.  The  subject 
was  considered  so  interesting,  in  regard  to  general  and  compara- 
tive philology,  while  so  little  was  generally  known  respecting  it, 
that  it  was  allowed  a  space  more  than  proportionate  to  the  usual 
length  of  philological  articles  in  that  work. 

The  forthcoming  volume  of  the  Memoirs  of  the  American 
Academy  contains  an  interesting  paper  of  a  kindred  character, 
one  of  his  latest  productions,  on  the  language  and  inhabitants  of 
Lord  North's  Island,  in  the  Indian  Archipelago,  with  a  vocabulary. 

The  Address  before  the  American  Oriental  Society,  published 
in  1843,  as  the  first  number  of  the  Journal  of  that  body,  is  a 
beautiful  contribution  to  the  history  of  languages,  presenting  a 
survey  of  the  peculiar  field  of  labor  to  which  the  Society  was 
devoted,  in  a  style  which  attracts  alike  the  scholar  and  the  less 
careful  reader. 

Among  his  other  productions  in  philology,  may  be  mentioned 
an  interesting  article  on  the  Chinese  langtuige^  which  first  appeared 
in  the  North  American  Review,  and  was  afterwards  dishonestly 
reprinted^  as  an  original  article^  in  the  London  Monthly  Review 
for  December,  1840;  also  an  article  on  the  Cochin-Chinese  Urn- 
guagCy  published  in  the  North  American  Review  for  April,  1841 ; 
another  on  Adelung's  "  Survey  of  Languages,"  in  the  same  jour- 
nal, in  1822 ;  a  review  of  Johnson's  Dictionary,  in  the  American 
Quarterly  Review  for  September,  1828 ;  and  two  articles  in  the 
New  York  Review  for  1826,  being  a  caustic  examination  of  Gen- 
eral Cass's  article  in  the  North  American  Review,  respecting  the 
Indians  of  North  America.  These  two  articles  were  not  acknow- 
ledged by  their  author  at  the  time  they  were  written.  They  pur- 
port to  be  by  KASd-ti-ga-tor-skeej  or  the  Feathered  Arrow ^  a  ficti- 
tious name  from  the  Latin  d^tigalor^  and  an  Indian  termination 
«te  or  ski. 

But  even  this  enumeration  does  not  close  the  catalogue  of  Mr. 
Pickering's  labors.  There  are  still  others,  to  which,  however,  <re 
shall  refer  by  their  titles  only,  which  may  be  classed  with  contri- 
butions to  general  literature*  Among  these  is  an  Oration,  deliv- 
ered at  Salem  on  the  Fourth  of  July,  1804;  an  article  in  the 
North  American  Review,  (Vol.  XXVIII.)  on  Elementary  In- 
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struction ;  a  Lecture  on  Telegraphic  Language,  delivered  before 
the  Boston  Marine  Society,  and  published  in  1833 ;  an  article  oa 
Peirce's  History  of  Harvard  University,  in  the  North  American 
Review  for  April,  1834 ;  an  article  on  Prescott's  History  of  the 
Beign  of  Ferdinand  and  Isabella,  in  the  New  York  Eeview  for 
April,  1838;  the  noble  Eulogy  on  Dr.  Bowditch,  delivered  before 
the  American  Academy,  May  29, 1838 ;  and  obituary  notices  of 
Mr.  Pierce,  the  Librarian  of  Harvard  College ;  of  Dr.  Spurzheim ; 
of  Dr.  Bowditch;  and  of  his  valued  friend  and  correspondent,  the 
partner  of  his  philological  labors,  Mr.  Duponceau ;  also,  an  inter- 
esting Lecture,  still  unpublished,  on  the  Origin  of  the  Population 
of  America,  and  two  others  on  Languages. 

The  reader  will  be  astonished  at  these  various  contributions  to 
learning  and  literature,  which  we  have  thus  hastily  reviewed,  partic- 
ularly when  he  regards  them  as  the  diversions  of  a  life,  filled  in 
amplest  measure  by  other  pursuits.  Charles  Lamb  said  that  his 
real  works  were  not  his  published  writings,  but  the  ponderous  folios 
copied  by  his  own  hand,  in  the  India  House.  In  the  same  spirit, 
Mr.  Pickering  might  point  to  the  multitudinous  transactions  of  his 
long  professional  life,  the  cases  argued  in  court,  the  conferences 
with  clients,  and  the  deeds,  contracts,  and  other  papers,  in  that 
clear,  legible  autograph,  which  is  a  fit  emblem  of  his  transparent 
character. 

His  professional  life,  then,  first  invites  our  attention.  And  here 
it  should  be  observed,  that  he  was  a  thorough,  hard-working  law* 
yer,  for  the  greater  part  of  his  days  in  fuU  practice^  constant  at  his 
office,  attentive  to  all  the  concerns  of  business,  and  to  what  may 
be  called  the  humilities  of  his  profession.  He  was  faithful,  con- 
scientious and  careful  in  all  that  he  did ;  nor  did  his  zeal  for  the 
interests  committed  to  his  care  ever  betray  him  beyond  the  golden 
mean  of  duty.  The  law,  in  his  hands,  was  a  shield  for  defence, 
and  never  a  sword  with  which  to  thrust  at  his  adversary.  His 
preparations  for  arguments  in  court  were  marked  by  peculiar  care ; 
his  brief  was  very  elaborate.  On  questions  of  law  he  was  learned 
and  profound,  but  his  manner  in  court  was  excelled  by  his  matt^. 
The  experience  of  his  long  life  never  enabled  him  to  overcome  the 
native  childlike  diffidence,  which  made  him  shrink  from  public 
displays.  He  developed  his  views  with  clearness,  and  an  invaria- 
ble regard  to  their  logical  sequence ;  but  he  did  not  press  them 
home  by  energy  of  manner,  or  any  of  the  ardors  of  eloquence. 

His  mind  was  rather  judicial  than  forensic  in  its  cast.  He  was 
better  able  to  discern  the  right  than  to  make  the  wrong  appear  the 
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better  reason.  He  was  not  a  legal  athlete,  snuffing  new  vigor  in 
the  hoarse  strifes  of  the  bar,  and  regarding  success  alone ;  but  a 
fieiithful  counsellor,  solicitous  for  his  client,  and  for  justice  too. 

It  was  this  character  that  led  him  to  contemplate  the  law  as  a 
science,  and  to  study  its  improvement  and  elevation.  He  could 
not  look  upon  it  merely  as  a  means  of  earning  money.  He  gave 
much  of  his  time  to  its  generous  culture.  From  the  walks  of  prac- 
tice, he  ascended  to  the  heights  of  jurisprudence,  embracing  within 
his  observation  the  systems  of  other  countries.  His  contributions 
to  this  department  illustrate  the  spirit  and  extent  of  his  inquiries. 
It  was  his  hope  to  accomplish  some  careful  work  on  the  law,  more 
elaborate  than  the  memorials  he  has  left.  The  subject  of  the 
Practice  and  Procedure  of  Courts,  or  what  is  called  by  the  civilians 
SfyhiS  CuruBj  had  occupied  his  mind,  and  he  had  intended  to  treat 
it  in  the  light  of  the  foreign  authorities,  particularly  the  German 
and  French,  with  the  view  of  determining  the  general  principles 
or  natural  law,  common -to  all  systems,  by  which  it  is  governed. 
Such  a  work,  executed  in  the  fine,  juridical  spirit  in  which  it  was 
ccmceived,  would  have  been  welcomed  wherever  the  law  is  studied 
as  a  science. 

It  is,  then,  not  only  as  a  lawyer,  practising  in  courts,  but  as  a 
jurist,  to  whom  the  light  of  jurisprudence  shone  gladsome,  that  we 
are  to  esteem  our  departed  friend.  As  such,  his  example  will 
command  attention,  and  exert  an  influence,  long  after  the  paper 
dockets,  in  blue  covers,  chronicling  the  stages  of  litigation  in  his 
cases,  shall  be  consigned  to  the  oblivion  of  dark  closets,  and  cob- 
webbed  pigeon*holes. 

But  he  has  left  a  place  vacant,  not  only  in  the  halls  of  jurispru- 
dence, but  also  in  the  circle  of  scholars  throughout  the  world,  it 
may  almost  be  said,  in  the  Pantheon  of  universal  learning.  In  con- 
templating the  variety,  the  universality,  of  his  attainments,  the  mind 
involuntarily  exclaims,  '<  the  admirable  Pickering ! "  He  seems, 
indeed,  to  have  run  the  whole  round  of  knowledge.  His  studies 
in  ancient  learning  had  been  profound ;  nor  can  we  sufficiently  ad- 
mire the  facility  with  which,  amidst  other  cares,  he  assumed  the 
task  of  the  lexicographer,  which  Scaliger  compares  to  the  labors 
of  the  anvil  and  the  mine.  Unless  some  memorandum  should  be 
found  among  his  papers,  as  was  the  case  with  Sir  William  Jones,* 

'  Sir  William  Jonet  had  studied  eight  langaages,  criticallf, —  English,  Latin, 
French,  Italian,  Greek,  Arabic,  Persian,  Sanscrit ;  eight  others  less  perfectly,  bat 
sU  intelligible,  with  a  dictionary,—  Spanish,  Portugese,  German,  Runic,  Hebrew, 
Bengali,  Hindi,  Turkish;  twelve  studied  less  perfectly,  but  all  attainable, — Ti- 
betian,  Pali,  Fhalari,  Deri,  Russian,  Syriao,  Ethiopic,  Coptic,  Welsh,  Swedish, 
Bntch,  Chinese  ;  an  sdl,  twenty-eight  languages.  —  Tiighninout}C$  Lift  of  Jont$. 
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specifying  the  languages  to  which  he  had  been  devoted,  it  may  be 
difficult  to  frame  a  list  with  entire  accuracy.  It  is  certain  that  he 
was  familiar  with  at  least  ninej  —  the  English,  French,  Portuguese, 
Italian,  Spanish,  German,  Romaic,  Greek,  and  Latin ;  of  these  he 
spoke  the  first  five.  He  was  less  familiar,  though  well  acquainted, 
with  the  Dutch,  Swedish,  Danish,  and  Hebrew;  and  had  ex- 
plored, with  various  degrees  of  care,  the  Arabic,  Turkish,  Syriac, 
Persian,  Coptic,  Sanscrit,  Chinese,  Cochin-Chinese,  Russian, 
Egyptian  hieroglyphics,  the  Malay  in  several  dialects,  and  partic- 
ularly the  Indian  languages  of  America  and  of  the  Polynesian 
Islands. 

The  sarcasm  of  Hudibras  on  the  "  barren  ground,"  supposed  to 
be  congenial  to  "  Hebrew  roots,"  is  refuted  by  the  richness  of  his 
accomplishments.  His  style  is  that  of  a  scholar  and  man  of  taste. 
It  is  simple,  unpretending,  Hke  its  author,  clear,  accurate,  and  flows 
in  an  even  tenor  of  elegance,  which  rises  at  times  to  a  suavity,  al- 
most Xenophonlean.  Though  little  adorned  by  flowers  of  rhetoric, 
it  shows  the  sensibility  and  refinement  of  an  ear  attuned  to  the 
harmonies  of  language.  He  had  cultivated  music  as  a  science,  and 
in  his  younger  days  performed  on  the  flute  with  Grecian  fondness. 
Some  of  the  airs  which  he  had  learned  in  Portugal,  were  sung  to 
him  by  his  daughter,  shordy  before  his  death,  bringing  with  them, 
doubtless,  the  pleasant  memories  of  early  travel,  and  of  the 
"incense-breathing  morn"  of  life.  A  lover  of  music,  he  was 
naturally  fond  of  the  other  fine  arts,  but  always  had  particular 
happiness  in  works  of  sculpture. 

Nor  were  those  other  studies,  which  are  sometimes  regarded  as 
of  a  more  practical  character,  alien  to  his  mind.  In  his  college 
days  be  was  noticed  for  his  attainments  in  mathematics  ;  and  later 
in  life,  he  perused  with  intelligent  care  the  great  work  of  his  friend, 
Dr.  Bowditch,  the  translation  of  the  Mecanique  Celeste.  He  was 
chairman  of  the  committee  which  recommended  the  purchase  of  a 
telescope  of  the  first  class,  to  be  used  in  the  neighborhood  of 
Boston,  and  was  the  author  of  their  interesting  report  on  the  uses 
and  importance  of  such  an  instrument.  He  was  fond  of  natural 
history,  particularly  of  botany,  which  he  himself  taught  to  some  of 
his  family.  In  addition  to  all  this,  he  possessed  a  natural  aptitude 
for  the  mechanic  arts,  which  was  improved  by  observation  and 
care.  Early  in  life  he  learned  to  use  the  turning  lathe,  and,  as  he 
declared,  in  an  unpublished  lecture  before  the  Mechanics  Institute 
of  Boston,  made  toys  and  playthings  which  he  bartered  among  his 
schoolmates. 

The  latter  circumstance  gives  singular  point  to  the  parallel,  al- 
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ready  striking  in  other  respects,  between  him  and  the  Greek  ora- 
tor, the  boast  of  whose  various  knowledge  is  preserved  by  Cicero. 
'^  Nihil  esse  uUa  in  arte  rerum  omnium,  quod  ipse  nesciret ;  nee 
solum  has  artes,  quibus  liberales  doctrines  atque  ingenusB  contine- 
reotur,  geometriam,  mnsicam,  literarum  cognitionem,  et  poetarum, 
atque  ilia  quee  de  naturis  rerum,  qusB  de  hominum  moribus,  qusB  de 
rebuspublicis  dicerentur ;  sed  anntdum,  quern  haberet,  se  stia  manu 
cmfedssey  * 

It  is,  however,  as  a  friend  of  classical  studies,  and  as  a  student 
of  language,  or  a  philologist,  that  he  is  entitled  to  be  specially  re- 
membered. It  is  impossible  to  measure  the  influence  which  he  has 
exerted  upon  the  scholarship  of  the  country.  His  writings  and  his 
example,  from  early  youth,  have  pleaded  its  cause,  and  will  plejad 
it  still  now  that  his  living  voice  is  hushed  in  the  grave.  His  genius 
for  languages  was  profound.  He  saw,  with  intuitive  perception, 
their  structure  and  affinities,  and  delighted  in  the  detection  of  their 
hidden  resenablances  and  relations.  To  their  history  and  character 
he  devoted  his  attention,  more  than  to  their  literature.  It  would 
not  be  possible  for  our  humble  pen  to  attempt  to  determine  the 
place  which  will  be  allotted  to  him  in  the  science  of  philology ;  but 
the  WTiter  cannot  forbear  recording  the  authoritative  testimony, 
which  it  was  his  fortune  to  hear,  from  the  lips  of  Alexander  von 
Humboldt,  to  the  rare  merits  of  Mr.  Pickering  in  this  department. 
With  the  brother,  William  von  Humboldt,  that  great  light  of 
iDodern  philology,  he  maintained  a  long  correspondence,  par- 
ticularly on  the  Indian  languages ;  and  the  letters  of  our  country- 
man will  be  found  preserved  in  the  royal  library  at  Berlin.  With- 
out rashly  undertaking,  then,  to  indicate  any  scale  of  preeminence 
or  precedence  among  the  cultivators  of  this  department,  at  home 
or  abroad,  it  may  not  be  improper  to  say  of  his  labors,  in  the  words 
of  Dr.  Johnson,  with  regard  to  his  own,*  "  that  we  may  now  no 
longer  yield  the  palm  of  philology,  without  a  contest,  to  the  nations 
of  the  continent." 

If  it  should  be  asked  by  what  magic  Mr.  Pickering  was  able  to 
accomplish  these  remarkable  results,  it  must  be  answered,  by  the 
careful  husbandry  of  time.  Hb  talisman  was  industry.  He  was 
pleased  in  refening  to  those  rude  inhabitants  of  Tartary  who  placed 
idleness  among  the  torments  of  the  world  to  come,  and  often  re- 
membered the  beautiful  proverb  in  his  Oriental  studies,  that  by 
labor  the  leaf  of  the  mulberry  tree  is  turned  into  silk.    His  life  is  a 


'  Do  Oratore,  Lib.  III.  §  33.  '  Preface  to  DioUonarr. 
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perpetual  commentary  on  those  words  of  untranslatable  beauty  in 
the  great  Italian  poet : ' 

" seggendo  in  piuma 

In  fama  non  si  vien,  n^  sotto  ooltre  : 

Sanza  la  qua!,  chi  sua  Tita  consuma 
Cotal  yestigio  in  terra  di  se  lascia, 
Qaal  fumo  in  aere  od  in  acqua  la  schiuma.'* 

With  a  mind,  thus  deeply  imbued  with  learning,  it  will  be  felt 
that  he  was  formed  less  for  the  contentions  of  the  forum  than  the 
delights  of  the  academy.  And  yet,  it  is  understood  that  he  de- 
clined several  opportunities,  which  were  afforded  him,  of  entering 
its  learned  retreats.  Tn  1806,  he  was  elected  Hancock  professor 
of  Hebrew,  and  other  Oriental  languages,  in  Harvard  University ; 
and,  at  a  later  day,  he  was  invited  to  the  chair  of  Greek  literature, 
in  the  same  place.  On  the  death  of  Professor  Ashmun,  many  eyes 
were  turned  towards  him,  as  a  proper  person  to  occupy  the  pro- 
fessorship of  law  in  Cambridge,  which  has  been  since  so  ably  filled 
by  Mr.  Greenleaf ;  *  and,  on  two  different  occasions,  his  name  was 
echoed  by  the  public  prints  as  about  to  receive  the  dignity  of  pre- 
sident of  the  university.  But  he  continued,  as  we  have  seen,  in 
the  practice  of  the  law  to  the  last. 

He  should  be  claimed  with  peculiar  pride  by  the  bar.  If  it  be 
true,  as  has  been  said  of  Sergeant  Talfourd,  that  he  has  reflected 
more  honor  upon  his  profession,  by  his  successful  cultivation  of 
letters,  than  any  of  his  contemporaries  by  their  forensic  triumphs, 
then  should  the  American  bar  acknowledge  their  obligations  to  the 
fame  of  Mr.  Pickering.  He  was  one  of  us.  He  was  a  regular  in 
our  ranks ;  in  other  services,  only  a  vohmieer. 

The  mind  is  led,  instinctively,  to  a  parallel  between  him  and 
that  illustrious  scholar  and  jurist,  one  of  the  ornaments  of  the 
English  law,  and  the  pioneer  of  Oriental  studies  in  England,  Sir 
William  Jones.  Both  confessed,  in  early  life,  the  attractions  of 
classical  studies ;  both  were  trained  in  the  discipline  of  the  law ; 
both,  though  engaged  in  its  practice,  always  delighted  to  contem- 


>  Dante,  Inferno,  Canto  25. 

*  The  lovers  of  the  science  of  law  will  learn  with  pleasure  that  the  benchers  of 
the  Temple  have  appointed  Mr.  George  Long,  weU  known  for  his  scholarship  in 
Europe  and  America,  reader  on  the  civil  [Roman]  law  and  jurisprudence.  The 
other  inns  will  be  compelled  to  follow  this  example ;  and  students  will  no  looge' 
be  able  merely  to  tat  their  way  to  the  bar.  In  the  joint  cultivation  of  clasiical  Bad 
juridical  studies,  Mr.  Long  is  not  unlike  Mr.  Pis^ring. 
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plate  it  as  a  science ;  both  surrendered  themselves,  with  irrepres- 
sible ardor,  to  the  study  of  languages,  while  the  one  broke  into  the 
unexplored  fields  of  Eastern  philology,  and  the  other  devoted  him- 
self more  especially  to  the  native  tongues  of  his  own  continent. 
Their  names  are,  perhaps,  equally  conspicuous  for  the  number  of 
languages  which  had  occupied  their  attention.  As  we  approach 
them  in  private  life,  the  parallel  still  continues.  In  both  there  was 
the  same  truth,  generosity  and  gentleness,  a  cluster  of  noble  virtues ; 
while  the  greater  earnestness  of  the  one,  is  compensated  by  the  in- 
tenser  modesty  of  the  other.  To  Pickering,  also,  may  be  applied 
&ose  words  of  the  Greek  couplet,  written  in  honor  of  his  proto- 
type :  "  The  Graces,  seeking  a  shrine  that  would  not  decay,  found 
the  soul  of  Jones." 

While  dwelling  with  admiration  upon  his  triumphs  of  intellect, 
and  the  fame  he  has  won,  let  us  not  forget  the  virtues,  higher  than 
intellect  or  fame,  by  which  his  life  was  adorned.  In  the  jurist  and 
the  scholar  let  us  not  lose  sight  of  the  man.  So  far  as  is  allotted  to 
a  mortal  to  be,  he  was  a  spotless  character.  The  rude  tides  of  this 
world  seemed  to  flow  by  without  soiling  his  garments.  He  was  pure 
in  thought,  word  and  deed.  He  was  a  lover  of  truth,  goodness  and 
humanity.  He  was  the  friend  of  the  young,  encouraging  them  in 
dieir  studies,  and  aiding  them  by  his  wise  counsels.  He  was  ever 
kind,  considerate  and  gentle  to  all ;  towards  children,  and  the  un- 
fiHtmiate,  full  of  tenderness.  He  was  of  modesty  "  all-compact." 
With  learning  to  which  aU  bowed  with  reverence,  he  walked 
humbly  alike  before  God  and  man.  His  pleasures  were  simple. 
In  the  retirement  of  his  study,  and  in  the  blandishments  of  his 
music-loving  &mily,  he  found  rest  from  the  fatigues  of  the  bar. 
He  never  spoke  in  anger,  nor  did  any  hate  find  a  seat  in  his 
bosom.  His  placid  life  was,  like  law,  in  the  definition  of  Aristotle,. 
"  mind  without  passion." 

Through  his  long  career,  which  was  extended  to  the  extreme 
limit  of  that  length  of  days  which  is  allotted  to  man,  he  was  blessed 
with  unbroken  health.  He  walked  on  earth  with  an  unailing  body 
and  a  serene  mind.  And  at  last,  in  the  fullness  of  time,  when  the 
gamer  was  overflowing  with  the  golden  harvests  of  a  well-spent 
life,  in  the  bosom  of  his  family,  the  silver  cord  was  gently  loosened. 
He  died  in  Boston,  May  5th,  1846,  in  the  seventieth  year  of  his 
age, — only  a  few  days  after  he  had  revised  the  last  proof-sheet  of 
a  third  edition  of  his  Greek  Lexicon.  His  wife,  to  whom  he  was 
married  in  1805,  and  three  children,  survive  to  mourn  their  irrepar- 
able loss,  and  to  rejoice  in  his  good  name  on  earth,  and  his  immor- 
tality in  heaven. 

VOL.  IX.  — NO.  n.  9 
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The  number  of  societies,  both  at  home  and  abroad,  of  which  he 
was  an  honored  member,  attests  the  wide-spread  recognition  of  his 
merits.  He  was  president  of  the  American  Academy  of  Arts  and 
Sciences;  president  of  the  American  Oriental  Society;  foreign 
secretary  of  the  American  Antiquarian  Society  ;  fellow  of  the 
Massachusetts  Historical  Society ;  of  the  American  Ethnological 
Society  ;  of  the  American  Philosophical  Society  ;  honorary  mem- 
ber of  the  historical  societies  of  New  Hampshire,  of  New  York, 
of  Pennsylvania,  of  Rhode  Island,  of  Michigan,  of  Maryland,  of 
Georgia ;  of  the  National  Institution  for  the  Promotion  of  Science ; 
of  the  American  Statistical  Association ;  of  the  Northern  Academy 
of  Arts  and  Sciences,  Hanover,  N.  H. ;  of  the  Society  for  the  Pro- 
motion of  Legal  Knowledge,  Philadelphia ;  corresponding  member 
of  the  Royal  Academy  of  Sciences  at  Berlin  ;  of  the  Oriental  Society 
of  Paris  ;  of  the  Academy  of  Sciences  and  Letters  at  Palermo  ;  of 
the  Antiquarian  Society  at  Athens ;  of  the  Royal  Northern  Anti- 
quarian Society  at  Copenhagen ;  and  titular  member  of  the  French 
Society  of  Universal  Statistics. 

For  many  years  he  maintained  a  copious  correspondence,  on 
matters  of  jurisprudence,  science  and  learning,  with  distinguished 
names  at  home  and  abroad ;  especially,  with  Mr.  Duponceau,  at 
Philadelphia  ;  with  William  von  Humboldt,  at  Berhn  ;  with  Mit- 
termaier,  the  jurist,  at  Heidelberg ;  with  Dr.  Pritchard,  author  of 
the  Physical  History  of  Mankind,  at  Bristol ;  and  with  Lepsius, 
the  hierologist,  who  wrote  to  him  from  the  foot  of  the  pyramids 
in  Egypt. 

The  death  of  one,  thus  variously  connected,  is  no  common  sor- 
row. Beyond  the  immediate  circle  of  family  and  friends,  he  will 
be  mourned  by  the  bar,  amongst  whom  his  daily  life  was  passed ; 
by  the  municipaUty  of  Boston,  whose  legal  adviser  he  was ;  by 
clients,  who  depended  upon  his  counsels ;  by  all  good  citizens, 
who  were  charmed  by  the  abounding  virtues  of  his  private  life  ;  by 
his  country,  who  will  cherish  his  name  more  than  gold  or  silver ; 
by  the  distant  islands  of  the  Pacific,  who  will  bless  his  labors  in 
every  written  word  that  they  read ;  finally,  by  the  company  of 
jurists  and  scholars  throughout  the  world.  His  fame  and  his  works 
will  be  fitly  commemorated,  on  formal  occasions,  hereafter.  Mean- 
while, one  who  knew  him  at  the  bar  and  in  private  life,  and  who 
loves  his  memory,  lays  this  early  tribute  upon  his  grave. 
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Circuit  Court  of  the  United  States  for  the  District  of  Georgia, 

Sixth  Circuit. 

William  Neves  and  James  C.  Neves  v.  William  F.  Scott  and 
Richard  Rowell. 

Two  parties,  intending  marriage,  entered  into  articles  of  agreement  between  them- 
selTes,  withoat  the  intervention  of  trasteee,  and  without  the  concurrence  of  any 
other  party,  by  which  they  agreed  that  all  property  which  then  was  or  should 
thereafter  become  their  right,  should  remain  in  common  between  them  during 
their  natural  liyes,  and  was  to  continue  the  property  of  the  survivor  until  death, 
and  then  to  be  divided  among  the  heirs  of  one  and  the  heirs  of  the  other,  share 
and  share  alike.  The  parties  intermarried ;  each  acquired  property  during  the 
marriage;  the  wife  survived  the  husband,  kept  possession  of  the  property,  and 
married  again,  and  at  her  death,  without  issue,  her  second  husband  took  pos- 
sesmon  of  the  whole  estate.  The  first  hnsband,  before  his  death,  had  made  a 
wiU,  devising  one  half  of  his  estate  to  another  party.  The  brothers  of  the  first 
husband  brought  a  bill  in  equity,  claiming  one  half  of  the  estate  as  his  heirs, 
under  the  original  articles,  alleging  that  the  will  could  not  control  the  articles, 
and  praying  for  a  division  of  the  estate,  and  for  an  injunction  against  the  devi- 
see, from  setting  op  any  right  under  the  will.  On  general  demurrer,  it  was 
held,— 

1.  That  the  articles  of  agreement  constituted  an  executory,  and  not  an  executed, 
agreement. 

9.  That  a  volunteer,  or  one  who  is  not  within  the  influence  of  the  consideration  of 
an  executory  agreement,  or  who  does  not  claim  through  one  who  is  within  it, 
cannot  maintain  a  hill  to  enforce  its  performance. 

3.  That  the  complainants,  being  brothers  of  the  first  husband,  were  not  within  the 
influence  of  the  marriage  consideration ;  and  since  they  claimed  the  estate  on  the 
ground  that  the  terms  by  which  they  were  designated  in  the  articles  of  agree- 
ment were  words  of  purchase,  and  not  words  of  limitation,  they  did  not  claim 
through  a  party  who  was  within  the  influence  of  the  consideration,  and  were 
therefore  volunteers. 

4.  That  in  equity,  what  ought  to  be  done  should  be  coiisidered  as  having  been 
done ;  that  the  estate  must  be  considered  as  having  become  vested  in  the  first 
husband,  according  to  the  rule  in  Shelley^s  case;  and  the  heirs  could  only  claim 
through  him,  and  not  in  their  own  right. 

5.  That  the  consideration  of  marriage  and  a  portion  extends  only  to  the  knsband, 
the  wife,  and  their  issue,  unless  the  settlement  is  made  through  the  instrumen- 
tality of  a  third  party,  whose  concurrence  is  necessary. 

6.  But  that,  where  ao  actioD  of  law  might  be  brought  in  the  name  of  trustees,  to 
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recover  damages  for  the  non-performaDce  of  a  coyenant,  ii  seems  that  equity 
would  enforce  the  specific  execution  of  the  covenant. 
7.  That,  upon  the  foregoing  consideiations,  the  demurrer  should  be  allowed. 

This  was  a  bill  filed  by  the  complainants,  against  the  defendants, 
to  enforce  the  articles  of  agreement  jentered  into  by  John  Neves 
and  Catharine  Jewell,  anterior  to  their  intermarriage,  dated  Feb- 
ruary 17,  1810,  by  which  it  was  agreed  "  that  all  the  property, 
both  real  and  personal,  which  there  was  or  may  thereafter  become 
the  right  of  the  said  John  and  Catharine  should  remain  in  common 
between  them,  the  said  husband  and  wife,  during  their  natural  lives  ; 
and  should  the  said  Catharine  become  the  longest  liver,  the  prop- 
erty to  continue  hers  so  long  as  she  shall  live,  and  at  her  death  to 
be  divided  between  the  heirs  of  her,  the  said  Catharine,  and  the 
heirs  of  the  said  John,  share  and  share  alike,  agreeably  to  the  dis- 
tribution laws  of  the  state  made  and  provided.  And,  on  the  other 
hand,  should  the  said  John  become  the  longest  liver,  the  property 
to  remain  in  the  manner  and  form  as  above." 

The  bill  alleged  that  the  said  marriage  took  place ;  that,  subse- 
quently thereto,  the  said  John  purchased  many  slaves  and  other 
property,  and  that  the  said  Catharine  acquired,  by  a  bequest  from  her 
sister,  other  property  of  value  ;  that  the  said  John  died  in  1828, 
never  having  had  any  children,  leaving  the  complainant  William 
Neves,  and  his  brother,  and  the  complainant  James  C.  Neves,  his 
nephew,  his  heirs  at  law,  and  leaving  a  large  estate,  real  and  person- 
al ;  that,  after  the  death  of  the  said  John,  all  of  said  property  (ex- 
cept some  she  disposed  of)  remained  in  the  possession  of  the  said 
Catharine,  his  widow,  until  her  subsequent  intermarriage  with  the 
defendant,  William  F.  Scott,  in  the  year  1835  ;  that  the  said  Scott, 
after  his  marriage,  exercised  control  over  said  property ;  that  the 
said  Catharine  died  in  1844,  without  ever  having  had  issue,  and 
leaving  the  said  William  F.  the  sole  heir  at  law  of  her  half  or  share 
of  said  estate,  and  who  possessed  himself  of  the  whole  estate,  and 
refused  to  account  with  the  complainants  for  their  half,  &c.  The 
bill  then  further  alleged  that  John  Neves,  when  on  his  death-bed, 
and  when  in  extremis,  made  a  will,  under  the  coercion  and  fraudu- 
lent procurement  of  the  other  defendant,  Richard  Rowell,  by  which 
John  devised  and  bequeathed  one  half  of  his  estate  to  George 
Rowell,  the  son  of  Richard  ;  but  the  complainants  allege  that  the 
will  oould  not  affect  their  vested  rights  under  the  deed  of  marriage 
settlement,  whether  the  will  be  valid  or  not ;  but  that  Richard  Row- 
ell,  as  executor  of  said  fraudulently  procured  will,  claims  one  half 
of  said  estate  adversely  to  the  complainants.    The  bill  then  furthw 
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alleges  that  both  the  defendants  are  estopped  from  disputing  the 
rights  of  the  complainants  as  vested  under  and  by  virtue  of  the  deed 
of  marriage  settlement,  because  it  has  been  heretofore  judicially 
and  finally  adjudicated  in  the  superior  court  of  Baldwin  county, 
Georgia,  that  the  marriage  settlement  was  not  affected  or  controlled 
by  the  vnll  of  said  John  Neves,  which  adjudication  took  place  in  a 
proceeding  on  the  equity  side  of  said  superior  court,  wherein  the 
said  Catharine,  then  Catharine  Neves,  was  complainant,  setting  up 
and  insisting  on  the  deed  of  marriage  settlement  as  paramount  to 
said  wUl,  and  Richard  Rowell  was  defendant;  and  afterwards 
Richard  Rowell  was  complainant  in  a  cross  bill,  and  Catharine  and 
William  F.  Scott  were  defendants ;  William  F.  having  also  been 
made  a  party  to  the  original  hiU perdente  lite;  and  it  refers  to  said 
equity  proceedings  as  exhibits  to  the  complainants'  bill.  The 
prayer  of  the  bill  was  for  a  division  of  the  whole  estate  in  the  hands 
and  control  of  the  defendant  Scott,  between  the  complainants  and 
the  defendant  Scott ;  and  that  the  defendant  Richard  Rowell,  be 
perpetually  enjoined  from  setting  up  any  right  under  the  will,  &c. ; 
and  for  further  relief.  The  bill,  answers,  cross  bill,  &c.  between 
Catharine  Neves  and  Richard  Rowell  (to  which  the  defendant 
Scott  was  subsequently  made  a  party)  are  very  voluminous,  but  the 
only  part  necessary  to  set  forth  is  the  final  decree  of  the  special 
jury  (who,  in  the  state  courts  of  Georgia,  act  as  co-chancellors  with 
the  judge,)  in  said  cause,  which  final  decree  was  as  follows : 

"  We,  the  jury,  find  for  the  complainant  a  Ufe  estate  in  the  prop- 
erty, agreeably  to  the  provisions  of  the  marriage  contract,  leaving 
all  other  persons  to  contest  their  rights  at  her  death  ;  and  we  fur- 
ther find  that  the  complainants  do  pay  to  defendant  the  sum  of  nine 
hundred  and  two  dollars  and  seventy-five  cents,  which  have  been 
allowed  by  the  special  jury,  at  this  term,  upon  an  appeal  from  the 
court  of  ordinary,  as  expenses  and  cost,  incurred  by  the  defendant 
in  proving  the  will  of  John  Neves,  deceased,  and  resisting  the  mar- 
riage contract  between  John  Neves  and  Catharine  Neves,  his 
wife ;  and  we  further  find  for  the  complainant  the  costs  of  suit. 

"  S.  Boykin,  Foremany 

To  this  bill  of  complainants,  general  demurrers  were  filed  by  the 
defendants  respectively,  and  the  demurrers  were  argued  upon  paper, 
and  submitted  to  the  court.  The  ground  reUed  on  in  support  of 
the  demurrers,  was,  that  the  complainants  were  volunteers,  not 
within  the  scope  of  the  marriage  contract,  which,  it  was  alleged, 
was  only  an  executory,  and  not  an  executed,  contract ;  in  other 
words,  Uiat  it  was  only  marriage  articles,  and  not  a  marriage  settle- 
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ment ;  and  that  a  court  of  equity  would  never  lend  its  aid  to  a 
mere  volunteer,  to  enforce  an  executory  agreement.  The  decision 
was  made  by  his  honor, 

NicoLL,  J.  The  agreement  which  forms  the  subject  of  the  biU 
in  this  case  was  entered  into  by  John  Neves  and  Catharine  Jew- 
ell, on  the  eve  of  their  marriage.  They  were  the  only  parties  to  it, 
and  it  was  founded  exclusively  on  the  consideration  of  marriage, 
and  other  considerations  moving  only  between  the  parties  them- 
selves. The  consideration  of  such  an  agreement  extends  only  to 
the  husband  and  wife  and  their  issue.  Osgood  v.  Strodcj  (2  P. 
Wms.  245);  Atherly,  125,  127-151;  2  Story's  Eq.  Jurisp. 
^  986 ;  Sugd.  Vend.  466,  467,  (fifth  ed.)  ;  Bradish,  v.  GUs, 
(3  John.  Ch.  550)  ;  2  Kent,  172, 173.  And  it  is  admitted  by  the 
counsel  for  the  plaintiffs,  that  a  volunteer,  one  who  is  not  within  the 
influence  of  the  consideration  of  an  executory  agreement,  or  who 
does  not  claim  through  one  who  is,  cannot  seek  the  aid  of  a  court 
of  equity  to  enforce  its  performance.  Coleman  v.  Sorrel  (1  Ves. 
Jr.  60)  ;  3  Brocc.  12 ;  1  Fonb.  406 ;  Story's  Eq.  Jurisp.  §  433, 
973,  986  ;  Atherly,  398,  399.  That  the  instrument  under  which  the 
plaintiffs  ask  the  interposition  of  the  court  constitutes  an  executory, 
and  not  an  executed,  agreement,  can  scarcely  admit  of  doubt.  It 
is  in  terms  an  executory,  and  not  an  executed,  agreement,  and  of 
the  most  informal  character.  It  transfers  no  property,  passes  no 
estate,  declares  no  trustees,  and  contains  no  word  of  direct  and 
immediate  conveyance,  and  nothing  to  indicate  that  it  was  a  com- 
plete and  actual  settlement.  It  relates  not  merely  to  property  in 
possession,  but  to  that  which  might  be  acquired  in  future;  and  the 
greater  part  of  that  which  is  the  subject  matter  of  the  plaintiffs'  bill 
was  subsequently  acquired  either  by  purchase  or  descent,  and  could 
not  be  the  subject  of  an  executed  contract.  The  title  of  the  plain- 
tiffs therefore  rests  entirely  in  covenant.  Coleman  v.  Sarrelf  (1 
Ves.  Jr.  54)  ;  Ellison  v.  ElUsonj  (6  Id.  656) ;  ArUrobus  v.  Smiilh 
(12  Id.  39-46) ;  Atherly,  186.  It  is  an  executory  agreement, 
then,  to  enforce  which  the  interference  of  a  court  of  equity  cannot 
be  obtained  at  the  instance  of  a  volunteer. 

Now  the  bill,  in  this  case,  seeks  the  aid  of  the  court  upon  the 
ground,  that,  by  the  stipulations  of  the  marriage  agreement,  the 
plaintiffs  were  to  have  the  absolute  and  entire  property  after  the  ex- 
piration of  the  life  estate  of  Neves  and  his  wife ;  that  the  prece- 
dent estate  vested  in  Neves  and  wife  ;  the  first  taken  under  Uie  ar- 
ticles, was  circumscribed  to,  and  could  not  endure  beyond,  their 
liv^ ;  and  that  by  the  limitation  over,  the  plaintifis  became  entitled 
tp  the  property,  not  by  succession  or  descent,  as  coming  in,  in  the 
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t^ate  of  the  first  taker,  but  as  taking  originally  in  the  capacity  of 
purchasers  in  their  own  right ;  in  other  words,  that  the  terms  under 
which  they  claim  thle,  and  by  which  they  are  designated,  are  words 
of  purchase,  and  not  words  designed  to  indicate  the  quantity  of  in« 
terest  or  magnitude  of  the  estate  which  Neves  and  wife  took  ;  that 
consequently  the  interest  of  Neves  and  wife  was  limited  to  a  life 
estate,  the  remainder  did  not  become  executed  in  possession  in 
them,  and  that  they  and  neither  of  them  could  by  will,  or  other- 
wise, control  or  dispose  of  the  property,  after  the  termination  of 
their  respective  lives,  or  bar  the  plaintiffs.  Such  is  the  aspect  in 
which  the  claim  of  the  plaintiffs  is  presented  by  their  bill,  and  such 
was  the  construction  given  to  the  instrument  by  the  bill,  instituted 
by  Mrs.  Neves,  in  her  Ufetime,  in  Baldwin  superior  court.  Since, 
then,  the  plaintif&,  who  are  the  brothers  of  the  husband  Neves,  are 
not  within  the  influence  of  the  marriage  consideration,  and  since 
they  claim  to  take,  not  derivatively  or  by  transmission,  from  or 
through  either  or  any  of  the  parties,  who  came  within  the  influence 
of  that  consideration,  they  are  unquestionably  volunteers,  and  are 
not  entitled  to  the  aid  which  they  seek. 

The  view  which  I  have  taken  is  sustained  by  the  authorities 
whose  aid  has  been  invoked  by  the  counsel  for  the  plaintiffs.  The 
cases  referred  to  by  them  may  be  resolved  into  three  classes : 

1.  It  is  an  established  principle  in  equity,  that  what  ought  to  be 
done  shall  be  considered  as  done  ;  '^  and  a  rule  so  powerful  it  is  as 
to  alter  the  very  nature  of  things,  to  make  money  land,  and,  on  the 
contrary,  to  turn  land  into  money  ;  thus  money  articled  to  be  laid 
out  in  land,  shall  be  taken  as  land,  and  descend  to  the  heir."  Lech* 
mere  v.  Lord  Carlisle^  (3  P.  Wms,  215)  ;  Babington  v.  Greenwood^ 
(1  Id.  532).  It  is  also  a  well-settled  rule  of  law,  which  equity 
most  follow  (Butler,  n.  249,  xiv.  to  Co.  L.)  ;  that  if  by  one  and 
the  same  instrument,  a  hfe  estate  is  given  to  a  person,  with  a  limit- 
ation in  remainder  to  his  heirs  in  fee,  whether  with  or  without  the 
interposition  of  an  intermediate  estate,  the  remainder  unites  with 
the  precedent  life  estate,  and  is  immediately  executed  in  possession 
in  the  person  who  takes  the  life  estate,  who  thus  becomes  seised  of 
an  immediate  estate  in  fee.  The  word  '^  heirs  "  is  in  such  a  case 
a  word  of  limitation  of  the  estate,  and  the  heirs  of  the  first  taker 
take  not  by  purchase,  in  their  own  right,  but  as  standing  in  the 
place  of  the  first  taker,  and  embraced  in  the  extent  and  measure  of 
the  estate  of  which  he  was  seised.  The  heir  takes  not  originally 
in  bis  own  right,  but  through  the  first  taker.  Shelley's  case,  1 
Coke  B.  93.  When,  then,  it  is  agreed  by  marriage  articles,  that 
money  shall  be  laid  out  in  lands,  to  be  settled,  for  example,  on  the 


Digitized  by 


Google 


72  RECENT  AMERICAN  DECISIONS. 

husband  for  life,  with  remainder  to  the  sons  of  the  marriage  in  tail 
male,  remainder  to  the  daughters,  remainder  to  the  heirs  of  the  hus- 
band, forever,  and  the  husband  dies  without  issue ;  as  a  court  of 
equity  will,  upon  the  application  of  one  who  has  a  right  to  pray 
that  the  agreement  be  executed  ;  consider  the  money  as  land,  and 
treat  the  investment  as  actually  made  in  the  lifetime  of  the  husband, 
it  regards  him  as  seised,  in  his  lifetime,  of  an  estate  in  fee,  which 
of  course,  upon  his  death,  devolves  by  descent  or  transmission  upon 
his  heir,  who  succeeds  through  the  husband  to  the  estate  thus  vest- 
ed in  the  latter,  and  does  not  become  entitled  to  it  by  purchase, 
that  is,  originally  in  his  own  right.  To  this  class  may  be  referred 
Kettleby  v.  Atwood,  (2  Vem.  298, 471)  ;  Lancey  v.  FairchUd,  (2  Id. 
101)  ;  Knights  v.  AtkynSy  (Id.  20) ;  Edwards  v.  Countess  of  War' 
wick,  (2  P.  Wms.  171)  ;  4Bro.  P.  C.  494  ;  3  Atkyns,  447  ;  Lech^ 
mere  v.  Earl  Carlisle,  (3  P.  Wms.  211)  ;  Cases  T.  Talbot,  80  ;  Ath- 
erly,  126, 127,  398 ;  2  Powell  on  Contracts,  104. 

Indeed,  the  only  inquiry  in  these  cases  was,  whether  the  property 
was  to  be  considered  land  or  money  ;  in  other  words,  whether  the 
heir  or  personal  representative  was  entitled  to  it ;  for  if  it  were  to 
be  regarded  as  land,  there  could  be  no  doubt  that  it  would  go  to  the 
heir.  If  the  land  had  been  purchased  and  settled  in  the  lifetime  of 
the  husband,  in  the  case  which  I  have  supposed,  as  in  the  cases  to 
which  reference  has  been  made,  it  could  not  be  questioned  that  it 
would  have  descended  to  the  heir,  whether  he  were  a  collateral  or 
not ;  he  would  have  been  entitled  to  it  as  standing  in  the  place  of 
his  ancestor  and  coming  within  the  limitation  of  his  estate.  And 
the  ground  expressly  assumed  by  counsel,  and  acted  upon  by  the 
court,  in  some  of  the  cases,  was,  that  the  estate  of  the  husband, 
upon  whom  the  land  was  to  be  settled  for  life,  and  that  of  his  heir, 
constituted  one  and  the  same  estate ;  that  the  remainder  in  fee  unit- 
ed with  the  life  estate,  and  became  executed  in  the  husband,  who 
thus  became  seised  of  the  fee ;  and  that,  as  a  specific  performance 
of  the  agreement  would  have  been  enforced  at  the  instance  of  the 
husband  if  in  life,  it  would  in  like  manner  be  enforced  on  the  prayer 
of  the  heir,  who  was  embraced  in  the  husband,  and  succeeded  to 
his  estate.     See  also  Co.  L.  226. 

2.  Although  the  consideration  of  marriage  and  a  portion  extends 
only  to  the  husband,  wife  and  their  issue,  yet  where  the  settlement 
is  made  through  the  instrumentality  of  a  party  whose  concurrence 
b  necessary  to  the  validity  of  the  settlement,  and  who  insists  upon 
a  provision  in  favor  of  a  person,  for  instance,  a  younger  child,  a 
collateral  relation  of  the  husband,  who  would  not  come  within  the 
consideration  of  marriage,  such  person  is  held  not  to  be  a  mere  vol- 


Digitized  by 


Google 


U.  S.  CIRCUIT  COURT,  QEORQIA.  73 

iinteer,  but  as  falling  within  the  range  of  the  consideration  of  the 
agreement.  Such  are  the  eases  of  Osgood  v.  Strode^  (2  P.  Wms. 
245)  ;  Goring  v.  Nash^  (3  Atk.  186) ;  to  which  may  be  added 
Roe  e.  d.  HamerUm  v.  WhitUm^  (2  Wils.  356).  But  these  cases 
themselves  establish  that  die  marriage  consideration  alone  will  not 
suppcnrt  the  limitation  to  a  brother  or  sister,  and  are  therefore  ad- 
Terse  to  the  claim  of  the  present  plaintiffs.  In  Osgood  v.  Strode^ 
the  father  and  son  each  '^  having  an  interest  in  the  premises,  so 
that  one  without  the  other  could  not  make  a  settlement  thereof," 
on  the  treaty  of  marriage  of  the  son,  in  consideration  of  the  mar- 
riage  and  of  a  portion  paid  to  the  son,  covenanted  with  trustees, 
inter  o/ta,  that  the  premises  should  be  settled  on  the  son  for  life, 
remainder  to  the  sons  of  the  marriage  in  strict  settlement,  remainder 
to  the  plaintiff,  a  grandson  of  the  father  and  nephew  of  the  son, 
and  bis  heirs  male,  remainder  to  the  right  heirs  of  the  father.  The 
&ther  died,  and  afterwards,  the  son  and  his  wife,  without  any 
inoe.  Lord  Macclesfield,  in  delivering  his  decision,  said :  ^^  The 
marriage  and  marriage  portion  support  only  the  limitations  to  the 
husband  and  wife,  and  their  issue ;  this  is  all  that  is  presumed  to 
have  been  stipulated  for  by  the  wife  and  her  friends.  But,''  he 
proceeds,  ^^  each  of  them,  Lawrence  Head  (the  fatber)  and  Edward 
Head  (tbe  son,)  having  an  interest  in  the  premises,  so  that  one 
without  the  other  could  not  make  a  settlement  thereof,  here  is  now 
a  proper  persop  for  old  Lawrence  Head,  the  father,  to  stipulate 
with  his  son  Edward,  and  it  may  be  well  intended  that  old  Law- 
rence Head  did  stipulate  with  his  son  Edward,  that  he  (Lawrence) 
would  come  into  these  articles,  and  join  therein,  on  terms  that  the 
estate  should,  in  case  of  Edward's  dying  without  issue  male  of  the 
marriage,  &c.,  then  go  to  the  plaintiff  Osgood  ;  and  this  was  pro- 
bably part  of  the  marriage  agreement,  and  of  the  terms  on  which 
it  was  made ;  though  the  leaving  out  the  sons  of  Edward  by  any 
other  marriage  might  be  a  mistake.  But  since  this  might  be,  and 
probably  was,  nay,  appears  to  have  been,  the  terms  of  this  marriage 
agreement,  and  the  inducement  to  old  Lawrence  Head  to  join 
therein,  equity  ought  to  decree  the  performance  of  it ;  but  I  will 
give  no  costs."  The  ground,  therefore,  on  which  that  case  was 
decided,  was,  that  the  provision  for  the  plaintiff  came  within  the 
consideration  of  the  agreement,  which  was  a  valuable  one,  the 
parting  with  an  estate  by  a  party,  other  than  the  husband  and  wife, 
whose  concurrence  in  the  agreement  was  essential  to  its  validity  ; 
while  the  case  also  establishes  that  the  plaintiffs  here  are  mere 
volunteers,  the  limitations  to  whom  are  not  supported  by  the  oon- 
sideration  of  the  agreement  between  Neves  and  his  wife. 
VOL.  £E.  — NO.  n.  10 
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In  Goring  v,  Nash  (3  Atk.  186,)  a  father  seised  in  fee  had  an 
only  son  and  four  daughters.  On  the  marriage  of  his  son,  he  en- 
tered into  articles,  by  which  he  agreed  to  settle  the  estate  to  the 
uses  of  the  marriage,  with  remainder,  to  the  use  of  Lady  Goring, 
one  of  the  daughters,  in  tail  male,  remainder  over.  The  son  died 
without  issue.  The  father  then  died  ;  and  the  legal  fee  descended 
upon  Lady  Goring  and  her  three  sisters.  No  setdement  having 
been  made  in  pursuance  of  the  articles.  Lady  G.  brought  her  bill 
against  her  three  sisters,  to  have  the  articles  carried  into  effect. 
One  of  the  grounds  upon  which  Lord  Hardwicke  rested  his  decree, 
was,  that  it  was  a  provision  by  a  father  for  his  daughter ;  (p.  189,) 
that  it  was  a  provision  for  younger  children,  which  is  always  fa- 
vored in  a  court  of  equity,  and  carried  into  execution.  That  such 
children  are  considered  purchasers  by  reason  of  the  natural  obliga- 
tion of  parents  to  provide  for  their  children  (p.  191,)  and  the  court 
has  always  decreed  the  provision  made  by  a  parent  for  a  child  to 
be  as  extensive  as  the  parent  intended  it,  when  it  does  not  intro- 
duce a  hardship,  or  leave  the  other  children  in  distress  (p.  192.) 
And  so  far  from  his  judgment  importing  that  a  specific  perform- 
ance would  be  decreed  at  the  instance  of  collaterals,  the  reverse  is 
implied.  The  import  of  his  remark  is,  that  such  a  decree  will  not 
be  made  at  the  instance  of  a  collateral,  but  if  such  decree  be  made 
at  the  instance  of  a  younger  child,  the  articles  will,  according  to 
the  course  of  chancery,  be  carried  into  effect  in  whole,  and  not  in 
part  only,  and  thus  will  be  executed  in  favor  of  collaterals.  He 
says,  (p.  189,)  all  the  decrees  for  specific  performance  of  marriage 
articles  on  limitations  for  younger  children,  are  authorities  in  favor 
of  the  plaintiff,  and  where  such  articles  have  been  decreed  at  all, 
they  have  been  carried  into  execution  even  as  to  collaterals,  and 
not  carried  into  execution  in  part  only  (p.  190.)  There  is  no  in- 
stance of  decreeing  a  partial  performance  of  articles;  the  court 
must  decree  all  or  none;  and  where  some  parts  have  appeared 
unreasonable,  the  court  has  said,  "  We  will  not  do  that,  and  there- 
fore, as  we  must  decree  all  or  none,  the  bill  has  been  dismissed."  . .  • 
"  Nobody  can  tell  what  it  is  the  parties  who  are  dead  have  laid  the 
greatest  weight  upon  in  coming  to  agreements,  and  therefore  it 
would  be  attended  with  bad  consequences,  if  agreements  were  to 
be  split,  and  one  part  decreed  but  not  another."  (2  Kent,  172-3.) 
The  case  of  iJoe  v.  JkKfton,  (2  Wils.  356,)  where  a  mother  inter- 
ested in  the  estate  united  in  a  settlement,  making  a  provision  for  a 
younger  son,  rests  upon  the  same  principle,  and  is  also  an  authority 
in  support  of  the  proposition  that  the  marriage  consideration  alooe 
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win  not  sustain  a  limitation  to  brothers.    See  also  Stephens  v.  TVue- 
mm  (1  Ves.  Jr.  74.) 

3.  One  of  the  grounds  on  which  Lord  Hardwieke  placed  bis 
decision,  in  the  case  of  Goring  v.t  Nashy  was,  that  an  action  of  law 
might  have  been  brought,  in  the  name  of  the  trustees,  for  the  re- 
covery of  damages,  for  the  non-performance  of  the  covenant,  and, 
therefore,  to  avoid  the  circuity  of  bringing  such  an  action,  and 
afterwards  of  applying  to  equity  to  have  the  damages  invested  in 
land,  and  settled  according  to  the  terms  of  the  articles,  and  also, 
because  a  court  of  law^  has  no  means  of  apportioning  the  damages 
according  to  the  respective  rights  of  the  parties,  equity  would  en- 
force the  specific  execution  of  the  covenant.  And  it  is  upon  this 
ground  that  Lord  King  principally  rested  his  decree  in  the  case  of 
Vernon  v.  Vernon  (2  P.  Will.  594.)  See  also  3  Atk.  190 ;  Sfe- 
phens  V.  TYaetnan  (1  Ves.  Jr.  74) ;  Williams  v.  Codington  (Id.  513, 
arguendo.)  But  such  a  ground  is  treated  as  forming  an  exception 
to  the  general  rule,  (1  Ves.  Jr.  74,)  and  leaves  this,  and  other 
cases  where  the  same  ground  does  not  exist,  subject  to  the  opera- 
tion of  the  rule.  There  are  other  circumstances  which  contributed 
to  influence  the  decision  in  the  case  of  Vernon  v.  Vernon.  The 
eldest  brother  of  the  family  had  bequeathed  a  large  personal  estate 
to  the  husband,  with  a  limitation  over  to  the  plaintiffs,  his  other 
brothers,  upon  a  contingent  event,  which,  making  the  limitation 
void,  vested  the  husband  with  the  absolute  and  entire  interest ;  and 
Lord  King  thought  that  the  husband  might  be  induced  to  enter 
into  the  covenant,  to  make  to  the  plaintiffs  some  recompense  or 
satisfaction  for  what  was  intended  them  by  the  bequest.  The 
fiather,  also,  was  a  party  to  the  articles,  and,  it  appears  from  the 
repc»t  in  4  Bro.  P.  C.  31,  "  insisted  upon  the  provision  for  the 
plaintiffs,  and  afterwards  declared  that  it  should  never  have  been  a 
match  if  the  wife  and  her  friends,  as  well  as  the  husband,  had  not 
agreed  to  make  the  settlement  in  that  manner  ; "  thus  assimilating 
it  to  the  second  class  of  cases  which  I  have  enumerated.  But  to 
whichever  of  these  grounds  the  decision  in  Vernon  v.  Vernon  may 
be  referred,  it  must  be  obvious  that  that  case  can  be  considered' as 
an  authority  only  in  cases  similarly  circumstanced. 

Within  no  one  of  these  classes  does  the  case  under  consideration 
iistIL  There  exists  nothing,  therefore,  to  relieve  it  from  the  opera- 
tioa  of  the  general  rule,  that  the  performance  of  a  contract  will  not 
lit  Mforced  at  the  instance  of  a  volunteer.  And  since  the  consid- 
eralkiirof  a  marriage,  or  a  portion,  or  other  consideration,  moving 
oa^  lietween  husband  and  wife,  (and  no  other  consideration  exists 
Will  not  extend  beyond  the  husband  and  wife,  and  their 
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issue/^ — and  collaterals  and  all  other  persons  are  mere  volunteers, 
—  the  plaintiffs  in  this  case,  who  are  such  collaterals,  are  not  en- 
titled to  the  aid  which  they  pray. 
The  demurrer  is  therefore  allowed. 

Seaborn  Jones  and  S.  T.  Bailey^  solicitors  for  the  complainants. 
Francis  H.  Cone^  solicitor  for  the  defendant  Rowell. 
Kenan  and  RockweUj  and  Robert  M.  Charlton,  solicitors  fq^  the 
defendant  Scott. 


Superior  Court  of  the  City  of  New  York,  in  full  Bench,  April,  1846, 

at  New  York. 

Susan  Parker  v.  William  Emerson  and  others,  Executors. 

In  the  state  of  New  York,  a  man's  own  promissorj  note  is  a  good  subject  of  a 

donatio  causa  mortis. 
In  England,  the  rule  is  otherwise.    There  a  man's  own  bond  has  been  held  a 

good  subject  for  this  species  of  gift,  but  it  has  been  held  otherwise  as  to  his 

note. 
The  courts  in  Massachusetts  and  Connecticut  have  followed  the  English  rule. 

This  was  an  action  brought  to  recover  on  a  note  of  $5000  made 
by  the  testator,  dated  Concord,  New  Hampshire,  September  20, 
1843,  for  value  received,  payable  on  demand  to  the  plaintiff,  or 
order,  with  interest.  The  cause  was  laid  before  Judge  Oakly  oa 
the  20th  of  June,  1845.  The  plaintiff  is  the  maternal  aunt  of  the 
decedent.  Charles  Walker,  the  maker  of  the  note,  was  a  lawyer, 
who  was  a  native  of  New  Hampshire,,  but  formerly  practised  law 
in  the  city  of  'New  York.  He  made  a  will,  dated  June  21,  1843, 
by  which  he  gave  several  specific  legacies,  and  directed  the  residue 
of  his  estate  to  be  divided  into  five  equal  parts,  and  to  be  equally 
divided  among  his  brother  Augustus,  his  brother  Timothy,  his  sister 
Susan  B.  Pickering,  C.  W.  Morse,  Susan  W.  Lind  and  Joseph  E. 
Morse.  Augustus  Greele,  Sidney  E.  Morse  and  the  defendant, 
all  of  New  York,  were  named  executors.  Charles  Walker  died 
of  consumption,  unmarried,  at  Concord,  New  Hampshire,  on  the 
first  of  October,  1843,  (Sunday.)  He  had  sent  on  to  New  York 
for  his  will,  intending  to  alter  it,  and  insert  the  $5000  for  Mrs. 
Parker  as  a  legacy,  but  it  did  not  come.  He  said  to  Mrs.  Parker 
that  he  would  give  her  a  note,  which  would  obviate  the  difficulty ; 
<^  which  would  be  a  debt,  and  would  be  paid  before  legacies ;  and 
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this,''  be  said,  ^^  would  answer  quite  as  well  as  if  it  was  in  the  will." 
He  gave  her  the  note  for  $5000  the  day  before  his  death. 

Caroline  Oredpj  widow  of  Augustus  Greely,  testified  that  Mr. 
"Walker  bad  the  greatest  affection  for  Mrs.  Parker ;  he  always 
spoke  of  her  in  warm  terms.  He  confessed  to  the  witness  his 
grateful  sense  of  Mrs.  Parker's  kind  attentions.  He  was  afraid  he 
should  wear  her  out,  and  spoke  of  the  consolation  it  was  to  him  to 
have  the  power  of  leaving  her  comfortable,  to  repay  her  for  all  her 
kindness.  Mrs.  Parker  was  his  only  nurse.  When  he  spoke  of 
repaying  her  fot  her  kindness,  he  said  that  he  should  place  the 
legacy  in  such  form  that  she  would  get  it  immediately  after  his 
death.  He  said,  I  cannot  make  her  rich,  but  have  the  means  of 
making  her  comfortable  for  the  rest  of  her  life. 

Arthur  Fletcher^  of  Concord,  New  Hampshire,  attorney  and 
counsellor  at  law,  testified  that  he  was  consulted  personally  by 
Charles  Walker.  Saw  him  several  times  a  day,  almost  daily, 
during  the  three  months  that  he  was  at  Concord.  He  retained  to 
the  last  the  full  exercise  of  all  his  mental  faculties.  On  the  29th 
of  September,  he  was  sent  for  by  Mr.  Walker  ;  and  witness  says, 
"  I  had  a  conversation  with  him  as  to  providing  for  Mrs.  Parker. 
He  told  me  to  bring  his  memorandum  book  from  a  small  secretary 
in  the  room.  He  took  from  it  two  papers,  one  was  the  $300  note, 
which  he  showed  me.  Did  not  examine  the  other  paper,  which  he 
hekl  in  his  own  hand.  I  saw  on  the  top,  in  figures,  $5000.  He 
held  the  paper  in  his  hand  apparently  for  reference.  He  expressed 
regret  that  his  will  had  not  come  on,  but  said  he  could  perhaps  do 
something  to  accomplish  his  object :  that  it  had  been  his  father's 
design  to  provide  suitably  for  Mrs.  Parker,  but  he  made  no  will, 
and  failed  to  fulfil  his  purpose  ;  that  he  now  entertained  the  same 
purpose,  and  that  he  wished  to  carry  it  into  execution.  Holding 
the  pa|>er  in  his  hand,  he  directed  me  to  write  as  he  should  dictate ; 
and  told  me  to  write  September  20,  1843,  and  write  a  note  for 
$5000,  payable  to  Mrs.  S.  P.  or  order,  on  demand,  with  interest." 
Witness  wrote  the  note  for  $5000  precisely  as  dictated,  and  C.  W. 
agned  it  in  his>  presence.  Being  asked  if  he  should  affix  a  seal, 
C.  W.  said  "  No ;  his  executors  were  not  quibbling  yankees.  When 
the  note  should  be  presented  they  would  imderstand  his  wishes, 
and  would  see  that  those  wishes  were  executed."  He  remarked 
that  the  company  and  care  of  his  aunt  Parker  had  been  of  great 
comfort  to  him.  She  had  acted  as  a  mother  ;  and  he  said  that  he 
intended  to  reward  her  liberally  for  her  kindness,  attention  and 
services.  Mrs.  Parker  came  in  and  witness  went  out.  C.  W.  was 
ikm  lyuig  on  the  sofa,  with  the  note  in  his  hand.    He  did  not  see 
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it  delivered.  In  the  course  of  the  morning  the  witness  came  in 
again,  and  C.  W.  said  "  he  felt  weak,  but  relieved  by  what  he  had 
done  in  the  morning."  He  died  on  Sunday,  before  one  o'clock. 
On  the  morning  of  his  decease,  soon  after  breakfast,  examined  the 
memorandum  book  referred  to,  and  his  other  effects.  The  notes 
were  not  there. 

The  assets  in  the  defendant's  hands  were  admitted  to  be  sufficient 
to  pay  the  claim  in  this  suit,  and  all  the  legatees,  except  the  resi- 
duary legatees.  The  judge  decided  that  the  $5000  note  was  valid 
as  a  donatio  mortis  causa^  to  which  decision  the  defendant's  counsel 
excepted.  A  verdict  was  then  taken  for  $5,864  95,  amount  of 
both  notes,  subject  to  the  opinion  of  the  court  on  this  case,  with 
liberty  to  turn  the  same  into  a  bill  of  exceptions  or  a  special  verdict ; 
the  plaintiiF  to  have  a  new  trial  on  the  question  of  consideration, 
if  the  $5000  note  should  be  held  invalid  as  a  donatio  mortis  causa. 

The  cause  was  argued  at  the  January  term  of  the  superior  court 
by  Theodore  SedguHck  for  the  plaintiff,  and  Charles  &  Conor  and 
William  Emerson  for  the  defendant. 

Points  for  the  plaintiff:  1.  The  plaintiff's  claim  is,  in  every 
point  of  view,  most  meritorious.  It  is  conclusively  proved  that  the 
decedent  was  in  full  possession  of  his  faculties  up  to  the  time  of  his 
death,  and  that  the  five  thoilsand  dollar  note  was  delivered  to  the 
plaintiff  voluntarily  and  without  any  undue  influence  whatever. 
2.  It  is  equally  well  established  that  the  plaintiff  rendered  to  the 
deceased  the  most  valuable  services  —  services  which,  under  the 
circumstances  of  the  case,  no  other  person  could  have  performed. 
The  testimony  on  both  these  points  is  furnished  in  great  part  by 
disinterested  witnesses  examined  by  the  defendant  himself,  but 
whose  testimony  he  did  not  see  fit  to  read.  3,  Mrs.  Parker's  ad- 
missions are  to  be  taken  precisely  as  she  made  them  ;  and  the  fair 
inference  from  all  the  testimony  is,  that  the  five  thousand  doUar 
note  was  made  and  delivered  by  Charles  Walker,  in  consideration 
of  the  actual  services  of  the  plaintiff;  that  the  decedent  having 
failed  in  his  effort  to  obtain  his  will,  being  a  professional  man,  and 
desiring  to  avoid  all  difficulty,  intended  to  recognize  and  to  create  a 
debt  which  would,  independent  of  all  other  questions,  give  imroe- 
diate  validity  to  the  note,  and,  in  his  own  language,  require  it  to  be 
paid  before  legacies.  If  so,  the  decedent  had  a  right  to  value  those 
services  as  highly  as  he  pleased,  and  no  question, arises  as  to  the 
law  of  gifts  mortis  causa.  4.  If,  however,  the  five  thousand  dollar 
note  is  to  be  regarded  as  a  donatio  mortis  causa,  still  it  is  entirely 
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Talid,  Whatever  doubt  may  exist  in  England  or  in  our  aister 
States,  it  is  conclusively  settled  in  New  York^  that  the  decedent's 
own  promissory  note,  delivered  in  contemplation  of  death,  without 
any  undue  influence,  and  where  the  party  is  in  full  possession  of 
his  faculties,  is  a  valid  subject  of  a  gift  causa  mortis.  That  is  this 
case. 

Points  for  the  defendant :  L  The  note  for  $5000  is  nudum  pac' 
tum^  and  therefore  no  cause  of  action  could  arise  from  it  It 
was,  in  fact,  an  ineffectual  attempt  to  make  a  donatio  causa  mortis. 
Tate  V.  Hubert,  (4  Brown's  Ch.  R.  286 ;  2  Vesey,  Jr.  120,  S.  C.)  ; 
Mmer  V.  Milter,  (3  P.  Wms.  375)  ;  Chitty  on  Bills,  2 ;  Byles  on 
Bills,  99 ;  Lovelass  on  Wills,  336 ;  Fink  v.  Cox,  (18  Johns.  R. 
145)  ;  Wright  v.  Wright,  (1  Cow.  R.  598)  ;  Coutant  v.  Schuyler, 
1  Paige's  R.  316)  ;  Raymond  v.  Sdleck,  (10  Conn.  R.  480)  ;  Par- 
ish V.  Stone,  (14  Pick.  198) ;  Copp  v.  Sawyer,  (6  N.  H.  Rep.  386)  ; 
Pennington  v.  Patterson,  (2  Gill  &  Johns.  216)  ;  HoUiday  v.  At- 
kinson, (5  Bam.  &  Cr.  501) ;  S.  C.  8  D.  &  R.  163.  The  al- 
kged  services  of  the  plaintiff  were  a  voluntary  courtesy,  such  as 
friends  usually  render  to  each  other  ;  and  consequently  no  request 
to  perform  or  promise  to  pay  for  them  could  be  impUed  in  law. 
Without  such  implication,  these  jalleged  services  do  not  create  a 
debt  to  any  extent.  Pearson  v.  Pearson^  (7  J.  R.  26)  ;  Noble  v. 
Smith,  (2  J.  R.  52)  ;  Parish  v.  Stone,  ut  supra.  II.  If  it  can  be 
maintained  by  any  view  of  the  evidence  that  the  alleged  services 
ccmstitoted  a  ground  of ,  indebtedness,  then  such  indebtedness  did 
not  exceed  eight  ot  nine  dollars,  and  the  recovery  should  be  lim- 
ited to  that  amount.  Parish  v.  Stone,  ut  supra.  III.  The  judg- 
ment of  the  court  should  be  for  the  plaintiff,  for  the  amount  of  the 
principal  and  interest  of  the  three  hundred  dollar  note,  without 
costs. 

Vandebposl,  J.  The  only  question  in  this  case  is,  whether  the 
note  for  $5000,  given  by  Charles  Walker  to  the  plaintiff  on  the 
20tb  of  September,  1843,  is  valid  as  a  donatio  causa  mortis.  A  faint 
effort  was  made  at  the  trial  to  prove  something  like  a  valuable  con- 
sideration, in  the  form  of  services  rendered  by  the  plaintiff  to  the 
decedent  in  bis  la^t  illness  ;  but  such  was  the  disparity  between  the 
amount  of  the  note  and  the  actual  value  of  these  services,  that  they 
were  not  urged  on  the  argument  as  a  sufficient  aliment  to  sustain 
the  note.  The  only  point  now  insisted  upon  on  behalf  of  the 
plaintiff  is,  that  the  delivery  of  this  note  to  her  under  the  circum- 
stances which  attended  the  making  and  delivery  of  it,  was  a  good 
donatio  causa  mortis. 
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These  donations  causa  mortis  were  introduced  into  the  conimon 
law  from  the  civil  law,  and  I  have,  nowhere,  been  able  to  find  a 
more  clear  or  precise  definition  of  them  than  is  to  be  found  in 
Cooper's  Justinian,  page  100.  A  donatio  mortis  causae  says  Jus- 
tinian, is  made  under  apprehension  of  death,  as  where  anything  is 
given  upon  condition  that  if  the  donor  dies,  the  donee  shall  possess 
it  absolutely,  or  return  it,  if  the  donor  should  survive  or  should 
repent  of  having  made  the  gift ;  or  if  the  donee  should  die  before 
the  donor.  In  short,  a  donatio  mortis  causa  is  said  to^be  made, 
when  a  man  so  gives  as  to  demonstrate  that  he  would  rather  pos- 
sess the  thing  given  himself,  than  that  the  donee  should  possess  it ; 
and  yet  that  the  donee  should  possess  it,  rather  than  his  own  heir. 

As  Chancellor  Kent  well  remarks  (2  Kent's  Com.  447),  the  cases 
do  not  seem  to  be  entirely  reconcilable  on  the  subject  of  donations 
of  choses  in  action.  In  Bailey  v.  Snedgrove^  decided  by  Lord 
Hardwicke  in  1744,  he  held  that  a  bond  was  a  good  donation  mortis 
causa,  and  took  a  distinction  between  the  delivery  of  a  bond  and 
a  note.  A  bond,  he  says,  is  a  specialty,  is  the  foundation,  of  the 
action,  the  destruction  of  which  destroys  the  demand  ;  whereas  a 
delivery  of  a  note,  payable  to  bearer,  is  only  evidence  of  the  con- 
tract. This  distinction  has  not  been  adhered  to  in  this  state. 
Several  other  states  have  also  repudiated  it  as  unsound,  and  in  this 
state  at  least  it  may  be  said  that  bonds,  bills  of  exchange,  prom- 
issory notes,  and  other  choses  in  action  are  all  equally  proper  sub- 
jects of  a  valid  donation  causa  mortis,  as  inter  vivos,  (4  Kent's  Com. 
447)  ;  Wright  v.  Wright,  (1  Cowen,  698) ;  Coutant  v.  Schuyler, 
(1  Paige,  318)  ;  Bamemanv.  Sedlinger,  (15  Maine,  429)  ;  MiUsv. 
Tucker,  (3  Binney,  366.)  In  Wright  v.  Wright,  (1  Cowen,  598,) 
it  was  expressly  held,  that  a  promissory  note  executed  by  a  testator 
in  his  last  sickness  and  delivered  to  the  payee,  without  consider- 
ation, but  in  expectation  of  dissolution,  is  valid  as  a  donation  causa 
mortis.  Although  it  is  urged,  that  there,  the  question  came  up  on 
a  motion  to  overrule  the  order  of  a  circuit  judge  refusing  to  stay 
proceedings  in  the  case,  yet  the  ppinion  of  the  court  clearly  in- 
dicates that  they  held  the  principle  laid  down  there,  with  a  full 
knowledge  that  the  adjudged  cases  on  this  point  were  conflicting. 
If  that  case  is  to  be  regarded  as  authoritative,  and  we  cannot  per- 
ceive how  we  can  esteem  it  otherwise  until  it  is  overruled  by  the 
same  court  which  pronounced  it,  or  by  the  court  of  last  resort,  then 
there  is  an  end  of  this  case.  Mr.  Walker's  note  to  the  plaintiff, 
given  with  the  emphatic  declaration  with  which,  and  the  laudable 
purpose  for  which,  it  was  given,  must  be  held  to  be  good  and 
binding  as  against  his  representatives.    The  case  of  Wright  r. 
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Wright  J  so  far  from  being  overruled  or  doubted,  has  been  recog- 
nized as  authority  by  Ghancellor  Walworth,  in  Coutant  v.  Schuyler j 
(1  Paige,  318.)  The  learned  chancellor  there  says,  that,  notwith- 
standing the  attempts  which  have  been  made  in  England  to  dis- 
tinguish between  a  promissory  note  and  a  bond,  in  relation  to  the 
Talidity  of  the  gift  of  a  chose  in  action,  there  cannot  in  reason  be 
any  difference.  A  gift  of  either  is  valid,  as  a  symbolical  delivery 
of  the  debt  due  on  the  note  or  bond,  and  all  the  delivery  of  which 
the  subject  is  capable.  The  chancellor  speaks  with  approbation  of 
the  doctrine  held  in  Wright  v.  Wright. 

I  am  aware  that  the  opinion  of  our  supreme  court  in  Wright  v. 
Wright  was  disregarded  by  the  supreme  court  of  Massachusetts 
in  Parish  v.  Stoncy  (14  Pick.  148,)  where  it  was  expressly  held 
that  the  donor's  own  note,  payable  to  the  donee,  cannot  be  the 
subject  of  a  donatio  causa  mortis.  Shaw,  chief  justice,  in  an  elab- 
orate opinion,  approves  of  the  doctrine  held  by  Lord  Hardwicke, 
in  WardY.  Turner,  (2  Ves.  sen.  431,)  that  a  gift  of  South  Sea  annui- 
ties was  not  a  good  donatio  causa  mortis,  and  that,  while  the  obligation 
bond,  was  a  good  subject  lor  this  species  of  gift,  his  own  promissory 
note  was  not.  The  case  of  Cotaant  v.  Schuyler  in  our  own  court 
of  chancery  was  evidently  overlooked  by  the  learned  judge ;  but 
had  it  fallen  within  his  view,  it  is  not  probable  that  it  would  have 
changed  the  result  in  the  case  of  Parish  v.  Stone.  The  supreme 
court  of  Massachusetts  were  evidently  bent  on  following  the 
English  rule,  which  seems  to  this  day  to  be,  that  a  promissory 
note  is  not  good  as  a  donatio  causa  mortis.  HoUiday  v.  Atkinson, 
(5  Barn.  &  Cres.  501.)  In  the  case  of  Borneman  v.  Sedlinger,  (15 
Maine  Rep.  449,),  the  question  came  before  the  supreme  court  of 
Maine,  whether  a  note  and  a  mortgage  given  to  seicure  the  sum 
were  legitimate  subjects  of  a  donation  causa  mortis  ;  and  it  was 
held  that  when  an  intestate,  in  his  last  sickness,  and  in  contem- 
plation of  death,  gave  to  certain  donees  a  note  and  mortgage,  and 
actually  delivered  them^  not  to  the  donees,  but  to  a  third  person, 
for  their  use,  the  gift  was  good  as  a  donatio  causa  mortis. 
With  this  conflict  of  authorities  in  the  different  states,  it  could 
hardly,  in  the  absence  of  any  express  adjudication  in  this  state,  be 
said  that  the  law  on  this  subject  was  well  settled.  The  most  that 
could  then  be  urged  is,  that  the  English  courts  have  uniformly  fol- 
lowed Lord  Hardwicke,  in  the  case  of  Wood  v.  Turner,  in  holding, 
for  reasons  which  are  by  no  means  cogent,  that  while  a  man's  own 
bond  is  a  good  subject  of  this  species  of  gift,  his  note  is  not ;  and 
that  some  of  the  states,  Massachusetts  and  Connecticut  in  particu- 
lar, have  followed  the  English  rule.    As  our  supreme  court  and 
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court  of  chancery  have  rejected  this  dtstinction,  and  that,  too,  with 
a  knowledge  of  the  Bnglidi  rule,  it  can  hardly  be  expected  that 
thid^  court  will  take*  the  responsibility  of  deciding  that  itxe  cases  of 
Wrighi  V.  Wright  and  Coutant  v.  Schuyler  were  not  duly  con- 
sidered. If  the  law,  as  pronounced  by  the  courts  of  this  state,  is 
not  sound,  let  the  tribunals  that  promulgated  the  heresy  overrule  it. 

1^  is  true,  that  donations  of  this  kind  are  and  should  be  regarded 
with  jealousy  by  courts.  Jastinian,  fearful  of  fraud  in  these  gifts, 
required  them  to  be  executed  in  the  presence  of  five  witnesses. 
This  precaution  is  Act  required  by  the  common  law ;  but  as  they 
amount  protanto  to  revocation  of  the  written  wills,  and  <lo  not 
even  require  the  forms  prescribed  for  nuncupative  Wills,  h  is  well 
that  courts,  before  sustaining  these  gifts,  should  be  satisfied  that 
they  were^made  with  due  dehberation,  and  that  no  improper  influ- 
ences operated  upon  the  mind  of  the  donor,  when  softened,  if  not 
weakened,  by  the  near  approach  of  death«  This  is  a  case  in  which 
no  doubt  can  be  entertained  that  the  giving  this  note  to  the  plain- 
tiff was  the  deliberate  act  of  Charles  Walker,  when,  with  death 
impending  over  him,  his  mind  was  still  in  full  vigor.  There  are^ 
indeed,  few  cases  of  wills  where  the  intent  to  give  and  the  neces- 
sary concomitants,  of  deliberation  and  sound  mind,  are  more 
clearly  proved  than  in  this  case ;  and  it  would  be  a  subject  of  re- 
gret, if  the  law,  in  its  severity,  frustrated  the  very  laudable  inten- 
tions of  the  donpr. 

The  note  is  good  as  a  donatio  causa  mortis^  and  the  plaintiff  is 
entitled  to  recover. 


Supreme  Judicial  Courly  Maine^  April  Term^  1846,  at  Portland.^ 

McLellan  v.  Bank  of  Cumberlanp. 

Malicioiii  arrest ; — Execution ; — Saretj ; — Release ; — Bond. 

This  was  an  aption  for  a  malijcious  arrest  on  execution*  The 
first  question  which  arose  was,  whether  a  corporation  aggregate 

'  The  supreme  court  of  Maine  closed  its  law  term  of  two  weeks  on  the  24th  of 
April ',  on  which  occasion  they  delivered  twenty-nine  opinions  in  cases  acgued  at 
that  and  the  preceding  April  term.  The  court  consisted  of  Chief  Justice  Whitman, 
Justices  Shepley  and  Tenney.  We  furnish  brief  notes  of  some  of  these  decisions 
on  interesting  points.  Others  will  appear  hereafter.  —  It  is  worthy  of  remark,  that 
two  cases,  instituted  by  eminent  counsel  of  this  court,  one  of  whom  is  since  de- 
ceased, and  strenuously  urged  and  argued,  were  disnussed  for  want  of  sufEcient 
ground  of  action,  —  another  proof  of  an  old  adage,  that  a  lawyer  is  not  the  safest 
counsellor  in  his  own  cause.  —  W. 


Digitized  by 


Google 


SUPREME  JUDICIAL  COURT,  MAUffE.  83 

can  be  charged  with  malice ;  which  -v^ras  not  decided,  as  the  cause 
went  off  on  other  grounds.  The  plaintiff  was  a  'Btkrety  €fi|  a  , 
cashier's  bond  given  to  the  defendants*  Two  of  the  co-suraties 
paid  a  certain  sum  on  another  bond  for  the  default  of  the  same 
cashier,  and  took  a  writing,  in  which  it  was  agreed  that  they 
diould  not  be  called  on  by  the  creditor  for  any  portion  of  the 
execution  on  which  the  plaintiff  in  this  action  was  arrested*w  Ju 
was  contended  that  this  settlement  between  the  creditor  and  the 
co-sureties  discharged  the  execution,  and  (hat  the  arrest  was  there- 
fore without  probable  cause  and  malicious.  Bat  the  court  de- 
cided that  the  factB  proved  were  not  a  discharge  of  the  execution ; 
and  the  plaintiff  was  nonsuited. 


Appleton,  Executor,  v.  Horton. 

Equity; — CoDveyanoe  of  land; — Repreeentations  of  respondent's  obligee  to 

vendee. 

Tms  was  a  bill  in  equity  to  rescind  a  contract  for  the  sale  of 
wild  land,  on  the  ground  of  fraud  in  the  representation  of  the 
diaracter  of  the  tract.  The  respondent  bonded  the  land  to  third 
persons,  who  received  a  conveyance  of  it,  and  sold  it  to  the  plain- 
tiff's testator.  No  representations  were  made  by  the  respondent 
to  the  testator,  nor  did  any  communication  pass  between  them. 
Part  of  the  notes  given  for  the  purchase  by  the  testator  were 
tamed  over  to  the  respondent ;  and  it  was  sought  to  charge  him, 
on  the  ground  that  those  who  made  the  conveyance  to  the  testator 
were  the  respondent's  agents.  This  position,  however,  wsa  not 
sustained,  and  the  bill  wsa  dismissed  with  costs. 


Smith  v.  Smtth. 

Replevin ; — Mortgage ;  —  Delivery ;  —  Attachment ; — Demand. 

Replevin  for  furniture  mortgaged  to  the  plaintiff,  attached  by 
the  defendant.  The  court  decided,  1,  That  a  delivery  is  not 
necessary  to  the  validity  of  a  mortgage  of  personal  property,  duly 
recorded ;  2.  That  a  demand  on  the  officer  attaching  the  property 
k  not  required,  by  law,  previous  to  commencmg  the  action. 
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Selections  from  12  New  Hampshire  Reports.    (Continaed  from  page  39.) 


EYIDENCB. 

13.  Memoranda  apon  a  plan,  that  cer- 
tain persons  desired  to  purchase  one  of 
the  lots,  and  to  whom  and  when  it  was 
sold,  bnt  not  varying  the  coarses  and 
distances  of  the  lines  of  the  lots,  nor 
the  relative  situations  of  the  lots  to  each 
other,  are  not  an  alteration  of  the  plan. 
Morrill  v.  Otis,  466. 

14.  If  such  memoranda  were  made 
with  intent  to  deceive  any  person, 
whether  they  would  render  the  plan 
incompetent  as  evidence,  quaref    A. 

15.  The  plaintiff  offered  in  evidence 
his  book  of  accounts,  with  his  supple- 
tory  oath ;  but,  on  his  cross-examina- 
tion, it  appearing  in  evidence  that  the 
articles  charged  were  delivered  by  a 
third  person,  the  book  was  rejected  by 
the  court.  In  the  course  of  his  cross* 
examination,  he  was  inquired  of  by  the 
defendant's  counsel  touching  the  case 
generally.  Held,  that  the  plaintiff's 
counsel,  although  the  book  had  been 
rejected,  might  examine  him  in  expla- 
nation of  his  evidence,  relating  to  the 
case  generally,  and  that  his  testimony 
might  be  considered  by  the  jury,  in 
connection  with  the  other  evidence  in 
the  case.     McBvaine  v.  Wtlkins,  474. 

16.  The  account  books  of  a  party, 
verified  by  his  oath,  are  not  evidence, 
except  of  charges  by  the  creditor  against 
the  debtor,  when  they  stand  to  each 
other  in  the  relation  of  plaintiff  and 
defendant.     Woodes  v.  Dennett,  510. 

17.  They  are  not  evidence  where  the 
dealing  between  the  debtor  and  creditor 
is,  as  to  the  parties  ta  the  suit,  a  mere 
collateral  matter.    lb. 

18.  In  an  action  upon  an  agreement 
by  the  defendant  to  pay  the  plaintiff  for 
articles  delivered  to  one  Pickering,  the 
defendant  offered  evidence  that  rick- 
eiidg  had  paid  the  plaintiff  therefor  by 


his  labor.  To  rebut  this  evidence,  the 
plaintiff  offered  his  book  of  accounts, 
verified  \xj  his  oath,  containing  charges 
against  Fickering  while  he  was  in  the 
employ  of  the  plaintiff.  IMd^  that  the 
book  was  inadmissible.    A. 

19.  A  grantor  may  be  a  witness  to 
show  that  his  deed  is  invalid,  even  for 
fraud,  if  he  have  no  interest  in  the 
case.  The  weight  of  his  testimony,  if 
he  swear  to  his  own  turpitude,  is  to  be 
considered  by  the  jury.  Stetienson  v. 
Oiapman,  524. 

EXTENT. 

1.  Where  a  judgment  creditor,  who 
has  caused  his  execution  to  be  extended 
on  the  land  of  his  debtor,  brings  an 
action  of  debt  upon  his  judgment,  under 
the  statute  of  July  4, 1829,  and  recovers 
a  new  judgment,  (or,  in  case  the  lodg- 
ment debtor  has  died,  obtains  an  allow- 
ance of  the  original  judgment,  as  a 
claim  against  his  estate,)  upon  the 
ground  that  the  debtor  had  no  title  to 
the  property  upon  which  the  levy  was 
xiiade,  the  proceedings  under  the  levy 
are  avoided,  and  he  cannot  afterwards 
set  up  a  title  to  the  property  under  it. 
Barkers.  W«u(e//,  119. 

2.  So,  if  the  levy  is  upon  an  equity 
of  redemption,  which  is  sold  upon  the 
execution,  and  he  himself  become  the 
purchaser  of  it.     Jb. 

3.  Where,  after  a  levy  upon  an  exe- 
cution, the  judgment  creditor  brings  an 
action  founded  upon  it,  to  recover  the 
property  levied  on,  and  judgment  is 
rendered  against  him,  he  Gpiay  bring  his 
action  of  debt,  or  present  his  daim 
against  the  estate,  if  the  debtor  is  dead, 
without  prosecuting  a  review  of  the 
action  in  which  he  has  failed.  Or,  ha 
may  review  the  action  thuft  brought, 
and,  if  he  fails  on  the  review,  seek  his 
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mnedy  afterwards,  on  his  first  judg- 
ment, in  an  action  of  debt,  under  the 
statute,  on  account  of  the  failure  of  the 
dtle.    Bf, 

4.  But  he  cannot,  after  judgment 
against  him  in  the  action  fonnded  on 
the  levy,  maintain  an  action  of  debt, 
or  haye  an  allowance  of  a  claim  against 
the  estate  of  the  debtor,  upon  the  ground 
of  a  fiiilure  of  the  title,  and,  at  the  same 
time,  reserve  a  right  to  prosecute  a 
leriew.     8.  C.  120. 

5.  Nor  will  a  subsequent  release  of 
the  amonnt  recoTcred  or  allowed,  re- 
store or  continue  the  right  to  claim  the 
property  under  the  levy  of  the  execu- 
tion.    16. 

6.  Land  extended  upon  by  an  exe- 
cution is  sufficiently  set  out  by  metes 
and  bounds,  within  the  meaning  of  the 
statute,  if  it  be  described  as  bounded  by 
the  lands  of  other  persons,  provided  its 
sitoation  can  be  ascertained.  McConihe 
Y.  Sauyer,  397. 

7.  Where  the  interest  of  a  husband 
in  land,  assigned  to  his  wife  as  dower, 
is  taken  in  execution,  the  annual  value 
ci\ho  land  should  be  appraised,  and  the 
land  set  off  to  the  creditor,  to  hold  for 
a  sufficient  time  to  satisfy  the  judgment, 
if  the  wife  should  live  so  long.    lb. 

8.  But,  where  the  appraisers  esti- 
mated the  land  to  be  worth  fifty  dollars 
per  year,  and  the  officer  returned  the 
execution  satisfied  for  that  sum,  and 
that  he  had  set  off  the  land  by  metes 
and  bounds — Held,  that  the  creditor 
was  entitled  to  the  possession  of  the 
land  for  one  year  from  the  date  of  the 
return  of  the  levari  fadaf,    lb. 

9.  In  such  case,  the  quantity  of  es- 
tate should  be  so  limited  in  the  return, 
that  the  creditor  should  hold  the  land 
for  one  year  only,  provided  the  tenant 
for  life  ^ould  live  so  long.    lb. 

FIXTURES. 

1.  The  strict  lule  as  to  fixtures,  that 
prevails  between  heir  and  executor,  ap- 
plies as  between  vendee  and  vendor, 
and  between  mortgagee  and  mortgagor. 
Dupatck  Line  of  Packets  v.  Bellarm/ 
Man.  Co.  f  Trustees,  205. 

2.  Machines,  and  other  articles  essen- 
tial to  the  occupation  of  a  building,  or 
to  the  business  carried  on  in  it,  and 
which  are  afi^ed  or  fastened  to  the 
freehold,  and  used  with  it,  partake  of 
the  character  of  real  estate,  become 


part  of  it,  and  pass  by  a  conveyance  of 
the  land.    8.  C.  206. 

3.  An  engine  used  in  a  bnilding,  and 
which  cannot  be  removed  without  taking 
down  part  of  the  building,  is  a  fixture. 
lb. 

4.  Loose,  movable  machinery,  not 
attached  nor  affixed,  where  it  is  used  In 
prosecuting  any  business  to  which  the 
freehold  property  is  adapted,  is  not  re- 
garded as  part  of  the  real  estate,  or  as 
an  appurtenance  to  it.     R, 

FOREIGN  ATTACHMENT. 

1.  Where  the  principal  debtor  had 
agreed  to  work  with  the  trustee,  on 
condition  that  the  trustee  shonld  pay 
the  amount  of  his  wages  to  a  third 
person,  to  whom  he  was  indebted  — 
Hdd,  that  the  wages  so  received  in  the 
hands  of  the  trustee  were  not  subject  to 
attachment  by  trustee  process.  White 
V.  Richardson  4*  IVustee,  93. 

2.  Where  the  trustee  had  become 
bail  for  another,  on  condition  that  he 
should  work  for  the  trustee,  and  the 
wages  should  remain  in  the  trustee's 
hands,  to  indemnify  him  for  his  liability 
— Held,  that  the  contract  could  notb^ 
overruled  by  trnstee  process,  and  that 
the  amount  received  on  such  contract 
must  be  first  applied  in  payment  of  the 
sum  for  which  he  might  bie  charged  as 
baU.     lb. 

3.  Where  a  party,  in  order  to  secure 
a  just  debt,  takes  an  absolute  convey- 
ance of  personal  property,  and  a  cred- 
itor summons  the  vendee  as  trustee  of 
the  vendor,  fraud  is  not  to  be  inferred, 
conclusively,  from  the  form  of  the  con- 
veyance alone;  and,  unless  there  are 
other  circumstances,  showing  an  ex- 
press design  to  delay  or  defeat  creditors, 
the  trustee  must  be  discharged,  if  the 

Slaintiff  does  not  pay  or  tender  the 
ebt.  The  principle  of  the  case  (Co- 
bum  V.  Pickering,  3  N.  H.  Rep.  415) 
is  not  applicable  where  the  creditor 
summons  the  vendee  as  trustee  of  the 
vendor.  Boardman  v.  Cushing  4*  Trusr 
tees,  105. 

4.  A  trustee,  where  there  is  no  fraud, 
has  a  right  to  set  off,  or  retain,  for  all 
demands  due  him  from  the  principal, 
contracted  before  the  service  of  the 
process,  and  payable  at  the  time  of  the 
judgment.    S.  C.  106. 

5.  Where  a  trustee,  in  his  disclosure, 
admits  himself  to  be  indebted  to  the 
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principal  debtor  on  account,  he  most  be 
charged,  unless  he  shows  himself  clear- 
ly discharged,  upon  evidence  of  as  hi^h 
a  nature  as  that  furnished  by  the  dis- 
dosure  of  the  trustee  of  facts  known 
to  himself.  Giddings  t.  Coleman  4* 
Trustee,  153. 

6.  Accordingly,  where,  in  the  dis- 
closure, the  indebtedness  of  the  trustee 
to  the  principal  debtor  on  account  was 
admitted,  and  it  was  also  stated  in  the 
disclosure  that  the  agent  of  certain 
persons,  claiming  to  be  the  assignees 
of  the  principal  debtor,  had  informed 
the  trustee  of  the  fact  of  the  assign- 
ment of  a  portion  of  said  account  to 
them,  and  had  presented  to  him  instru- 
ments of  assignment  in  writing,  pur- 
porting to  be  executed  by  the  principal 
debtor  to  said  assignees ;  but  it  appeared 
that  the  trustee  had  no  other  knowledge 
of  the  fact  of  the  assignment  than  what 
was  derived  from  the  statement  of  the 
agent,  and  the  exhibition  of  the  instru- 
ments of  assignment ;  it  was  heid,  that 
the  trustee  was,  ncTertheless,  charge- 
able, inasmuch  as  the  evidence  furnished 
by  the  disclosure,  to  show  the  fact  of  the 
validity  of  the  assignment,  was  mere 
hearsay  evidence,  and,  therefore,  not 
competent  for  that  purpose.     &  C.  154. 

7.  It  is  the  duty  of  the  assignees  of 
choses  in  action,  who  would  protect 
their  interest  in  the  claims  assigned,  in 
case  the  debtor  is  sued  as  the  trustee 
of  the  assignor,  and  is  not  possessed 
of  the  requisite  knowledge  of  Uie  facts 
essential  to  his  discharge,  upon  proper 
notice,  to  furnish  to  the  trustee  compe- 
tent evidence  of  the  assignment  of  the 
claims;  otherwise  the  trustee  will  be 
charged,  and  the  claim  of  the  assignees 
vrill  be  regarded  as  waived  or  aban- 
doned,   lb. 

8.  The  affidavits  of  disinterested  per- 
sons, appended  to,  and  made  parcel  of, 
the  disclosure  of  a  trustee,  stating  facts 
within  the  knowledge  of  thoee  makinp^ 
the  affidavits,  furnish  competent  evi- 
dence to  be  considered  by  the  court,  in 
connection  with  the  disclosure,  upon 
the  question  of  the  liability  of  the  trus- 
tee,   lb. 

9.  If  one  summoned  as  trustee  has 
in  his  hands  the  goods  of  the  principal, 
he  has  a  right  to  hold  them  to  answer 
upon  the  process ;  and,  if  they  are 
taken  from  his  possession  by  a  wrong- 
doer, that  will  not  discharge  him  as 


trustee.  But  it  may  fnniiah  ^ound  for 
delaying  the  proceedings,  until  damages 
can  be  recovered.  Despatch  Lme  of 
Packets  v.  Bellamy  Man,  Co.  <jr  Tnu- 
tees,  206. 

10.  A  party  who  obtains  the  posses- 
sion of  goods  by  a  trespass,  cannot  be 
charged  as  trustee  of  the  owner,  to 
whom  the  wrong  is  done.    lb. 

11.  S.  held  a  contract,  upon  which 
certain  money  was  to  be  received  for 
the  benefit  of  L.  &  H.,  who  were  pari- 
ners.  L.  &  H.  ordered  the  money, 
when  received,  to  be  paid  over  to  A.  L., 
to  whom  the  partnership  was  indebted; 
and  Lm  a  surviving  partner,  after  the 
death  of  H.,  made  a  formal  assignment 
of  the  money  to  A.  L.,  to  be  appro- 
priated to  the  payment  of  his  demands 
against  the  partnership.  After  thjs,  S« 
received  the  money,  at  different  times, 
and  paid  it  over  to  A.  L.  The  plaintiff 
in  the  mean  time  summoned  S.  and 
A.  L.,  as  trustees  of  L.  ^  H.  Hdd, 
that  A.  L.  was  entitled  to  so  much  of 
the  money  as  would  satisfy  his  demands 
against  the  partnership ;  but  that  he 
was  not  entitled  to  retain  for  the  private 
debt  of  L.,  the  surviving  partner,  nor 
for  the  debts  of  other  creditors  of  L.  & 
H.,  to  whom,  without  any  authority, 
he  had  said  that,  if  there  was  any  bal- 
ance in  his  hands,  he  would  pay  the 
debts.  Hdd,  also,  that,  under  these 
ciroumstances,  S.  ought  to  be  dis- 
charged, and  A.  L.  charged  as  trustee. 
French  v.  Lovejoy  4"  THstee,  468. 

HUSBINO  AND  WIFE. 

1.  Where  a  married  woman  pajrs, 
from  her  separate  property,  part  of  the 
consideration  money  for  the  purchase  of 
land,  and  a  conveyance  of  the  land  is 
made  io  her  with  the  assent  of  her 
husband,  her  title  to  the  land  is  good 
against  all  persons  but  the  creditors  of 
her  husband.    Marshall  v.  Pierce,  188. 

3.  A  husband  may  refuse  to  reduce 
a  legacy  to  his  wife  into  his  possession, 
and  permit  her  to  hold  it  for  her  sepa- 
rate use;  and,  if  he  do  so,  it  seems  that 
his  creditors  cannot  attach  it,  by  trustee 
process  or  otherwise,  for  the  payment 
of  his  debts.  Marstan  v.  Carter  ^ 
Trustee,  159. 

INFANCY. 

1.  An  indenture  of  apprenticeship  of 
an  in&nt  is  not  binding  upon  him,  un- 
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Jen  his  conaent  be  expreosed  in  the 
iBdentare.     Baich  t.  Smith,  438. 

2.  Where  the  testamentary  guaidiana 
of  ao  infant,  by  indenture,  covenanted 
with  the  defendant  that  the  infant  should 
labor  for  him  until  he  should  become  of 
a^,  and  the  defendant  covenanted  to 
pay  the  plaintiflb  the  sum  of  one  hun- 
dred and  fifty  dollars,  and  the  infimt 
labored  for  the  defendant  the  time  speci- 
fied in  the  indenture,  without  objection, 
and  assented  to  and  ratified  the  inden- 
ture on  becoming  of  age — it  was  held, 
that,  although  the  powers  and  duties  of 
the  guardians  were  not  assignable,  yet, 
88  ue  coTenant  of  the  plaintifi^  had 
been  fulfilled,  and  they  were  entitled  to 
the  infiuit's  services  by  the  will,  and 
nothing  remained  for  the  defendant  but 
to  pay  the  money,  it  might  be  recovered 
of  him  by  an  action  on  the  covenant. 
HeU,  also,  that  the  payment  of  the 
money  bj  the  defendant  to  the  infant 
did  not  discharge  him  from  his  liability 
to  the  plaintifis.    Jb. 

3.  Where  the  will  provided  that,  if 
the  infant  should  refuse  to  render  lai>or 
and  obedience  to  his  brothers,  the  re- 
siduary legatees,  a  deduction  should  be 
made  from  his  legacy,  and  the  infant 
labored  for  the  defendant  by  request  of 
his  brothers,  and,  when  he  became  of 
age,  accepted  the  full  amount  of  the 
legaey — Held,  that  such  acceptance 
was  a  ratification  of  the  agreement 
between  the  defendant  and  the  brothers 
of  the  infant,  and  estopped  the  infant 
horn  asserting  any  claim  for  compen- 
sation for  services.    lb, 

4.  Whether,  if  he  had  not  accepted 
the  full  amount  of  the  legacy,  he  might 
have  recovered  compensation  for  his 
services  of  the  defendant,  qiuBref    lb. 

5.  In  a  suit  affainst  an  infant,  if  he 
do  not  appear  and  nominate  a  guardian, 
the  court,  on  motion  by  the  plaintiff*, 
will  appoint  a  guardian  ad  litem  for  the 
mfimt.     Oarhe  v.  Gibnanton,  515. 

6.  Where  a  committee,  appointed  by 
the  eoort  of  common  pleas,  upon  a 
petition  for  a  highway,  made  a  report 
minff  out  the  highway  over  the  land 
n  inmnts,  who  dKl  not  appear,  it  was 
held,  that  the  court  might,  upon  motion 
by  the  petitioners,  appoint  a  guardian 
md  litem  £ot  the  infants,  upon  whom 
legal  notice  might  be  served  of  the 
time  and  place  for  hearing  the  owners 
of  the  land.    lb. 

7.  A  notice  seryed  upon  the  infants, 


of  the  time  and  place  fbr  hearing  the 
land  owners,  is  suffident.    lb. 

INSANITY. 

1.  Selectmen  and  overseere  of  the 
poor  have  not,  ex  officio,  any  right  to 
control  and  restrain  the  person  of  a 
lunatic.     Cbtty  v.  Jackson,  526. 

2.  If  a  person  be  so  insane  that  it 
would  be  dangerous  to  suffer  him  to  be 
at  liberty,  any  person  may,  from  the 
necessity  of  the  case,  vnthout  warrant, 
confine  him  for  a  reasonable  time,  until 
proper  proceedings  can  be  had  for  the 
appointment  of  a  guardian,    lb. 

3.  No  one  has  a  right  to  confine  an 
insane  person  for  an  indefinite  period, 
until  he  shall  be  restored  to  reason,  but 
under  the  sanctions,  and  upon  com- 
pliance with  the  formalities,  of  the  law. 
lb, 

4.  If  it  be  danffcrous  to  permit  an 
insane  person  to  he  at  liberty,  and  he 
be  confined,  and,  before  measures  can 
be  taken  for  the  appointment  of  a 
guardian,  he  become  sane,  and  be  re- 
leased, the  party  confining  him  will  not 
be  a  trespasser,    lb, 

5.  The  plaintiff  being  insane,  and  it 
being  dangerous  to  permit  him  to  be  at 
liberty,  the  defendant,  one  of  the  se- 
lectmen of  the  town,  confined  him. 
He  then,  with  the  other  selectmen, 
applied  to  the  judge  of  probate  for  an 
inquisition  upon  the  plaintiff.  A  war- 
rant was  issued,  and  the  selectmen 
made  an  inquisition,  and  declared  their 
opinion  to  be  that  the  plaintiff  was 
insane ;  but  made  no  return  of  the  in- 
quisition to  the  judge  of  probate,  and 
no  further  proceedings  were  had ;  but 
the  defendant  still  kept  him  in  confine- 
ment. Held,  that  he  was  a  trespasser 
(d>  initio,    lb. 

6.  In  trespass  for  imprisoning  the 
plaintiff,  who  was  then  insane,  the  de- 
fendant may  show,  in  mitigation  of 
damages,  that  he  made  inquiry,  whether 
it  would  be  sisife  to  permit  the  plaintiff 
to  be  at  liberty,  and  was  told  by  the 
plaintiff's  friends  and  neighbors  that  it 
would  not ;  and  that  he  seemed  desirous 
to  take  the  best  course  for  the  plaintiff 
and  his  family,    lb. 

JURISDICTION. 

1.  A  writ  of  habeas  corpus,  issuing 
under  the  authority  of  this  state,  may 
be  executed  within  the  limits  of  the 
land  ceded  by  the  state  to  the  United 
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States  for  the  purpoee  ef  a  fort  and 
lighthouse,  by  Tirtoe  of  the  proviso  in 
the  act  of  cession.  The  State  y.  Dimick, 
194. 

3.  A  return  to  a  habeas  corpus,  set- 
ting forth  that  the  petitioner  is  held  as 
a  soldier,  under  an  enlistment  in  the 
army  of  the  United  States,  does  not 
oust  this  court  of  its  jurisdiction ;  but 
it  is  bound  to  inquire  whether  the  peti- 
tioner is  lawfully  held  under  the  kws 
of  the  United  States ;  and,  if  not,  he  is 
entitled  to  a  discharge.    Jb, 

MORTGAGE. 

1.  If  there  be  two  mortgages  upon 
land,  neither  of  the  mortgagees  having 
entered,  and  the  mortgagor,  without 
the  assent  of  either  of  them,  cut  timber 
upon  the  land,  after  which  the  first 
mortgage  is  discharged,  the  second 
mortgagee  may  maintain  trespass  &uare 
dausum  /regit y  for  the  cutting  of  the 
timber.     Sanders  ▼.  Reed,  558. 

2.  C,  being  the  owner  of  a  tract  of 
land,  mortgaged  the  same  to  R.,  and 
then  conveyed  the  land  to  T.,  taking 
back  a  mortgage  from  him,  to  secure 
the  purchase-money,  which  he  assigned 
to  S.  After  this,  T.  remaining  in  pos- 
session, another  person  cut  timber  upon 
the  land,  under  a  license  from  him, 
without  the  assent  of  either  of  the 
mortgagees,  and  subsequently  the  debt 
due  to  R.  was  paid.  Held,  that  S., 
the  assignee  of  the  second  mortgage, 
might  maintain  trespass  quare  dausum 
fregit  against  the  party  who  cut  the 
timber.    lb. 

MOBTGAGB  OF  PERSONAL  PROPERTY. 

1.  Where  a  mortgage  of  personal 
property  was  intrusted  by  the  mort- 
gagee to  the  mortgagor,  who  left  it 
with  the  town  clerk,  with  instructions 
to  *'keep  it  out  of  sight  for  a  few 
days,"  which  request  was  assented  to 
by  the  clerk— fleW,  that  the  clerk  had 
no  authority  to  place  it  on  record  till 
such  instructions  were  withdrawn.  Low 
Y.  Pettengill,  337. 

9.  Where  an  attachment  of  the  prop- 
erty was  made  in  the  mean  time,  as  the 
property  of  the  mortgagor— .fiC^,  that 
the  attachment  was  valid,    lb, 

3.  A  mere  declaration,  by  a  mort- 
gagee of  personal  property,  on  learning 
from  the  mortgagor  that  he  had  sold  it, 
that  he  oared  nothing  about  the  prop- 
erty, and  did  not  want  it,  does  not  pre- 


clude him  from  afterwards  asserting  his 
title  under  the  mortgage.  White  v. 
Phelps,  382. 

4.  If  a  mortgagor  of  personal  prop- 
erty, or  any  one  claiming  under  him, 
sell  the  entire  property,  as  owner,  in 
exclusion  of  the  rights  of  the  mort- 
gagee, such  sale  is  a  conversion,  and 
the  mortgagee  may  maintain  trover.  16. 

PARTNERSHIP. 

1.  Stage  companies  are,  ordinarfly, 
associations,  with  liabilities  as  partners ; 
and  the  share  of  any  individual  member 
in  the  surplus  of  the  company's  prop- 
erty may  be  holden  by  attachment  at 
law,  so  as  to  avail  to  the  benefit  of  Mb 
creditors.    Dow  v.  Sayward,  971. 

3.  An  assignment  of  partnership  prop- 
erty, for  the  security  and  payment  of  the 
creditor  of  an  individual  partner,  is  in- 
valid against  the  pa^ership  cr^tois. 
French  v.  Lovejoy  4*  Trustee^  458. 

PRACTICE. 

1.  Where  a  verdict  is  manifestly  too 
large,  and  the  excess  is  readily  ascer- 
tainable by  mere  arithmetical  compatsr 
tion,  such  excess  may  be  remitted ;  and, 
after  its  remission,  it  will  furnish  no 
ground  for  setting  aside  the  verdict  and 
granting  a  new  trial.  Sanborn  v.  Em- 
erson, Sq, 

2.  The  court  will  not  set  aside  a 
verdict,  as  against  the  evidence  in  a 
cause,  merely  because  they  might,  upon 
an  examination  of  the  evidence,  have 
arrived  at  a  result  different  from  that 
found  by  the  jury.  Wendell  v.  Sqfford, 
171. 

3.  Nor  will  they  set  it  aside  upon 
this  ground,  where  the  credibility  of 
witnesses  is  to  be  considered,  presump- 
tions are  to  be  raised,  and  inferences  to 
be  made,  and  where  the  nature  of  the 
evidence  is  such  that  different  persons 
might  reasonably  have  diflferent  im- 
pressions concerning  it.    lb. 

4.  But,  where  it  is  apparent  thiit  the 
jury  must  have  miiluiiderstood,  or  totally 
disregarded,  the  instructions  of  the  court 
upon  the  evidence,  or  must  have  n^ 
glected  properly  to  consider  the  focts, 
and  must  have  overlooked  prominent 
and  essential  points  in  the  evidence,  so 
that  substantial  justice  has  not  beea 
done,  the  verdict  vnll  be  set  aside,    f^- 

6.  Where  a  writ  is  not  properlv  in- 
dorsed before  service,  the  court  havs 
no  authority  to  permit  the  same  to  be 
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fQbeeqnently  iodoned,  without  the  as- 
sent of  the  defendant.  Pettengill  y, 
McGregor,  180. 

6.  But,  where  a  writ  is  properly  in- 
dorsed before  service,  it  is  the  uniform 
practice,  in  this  state,  and  the  court  are 
fully  authorized,  to  permit  any  such 
change  of  indorsers  as,  in  their  judg- 
ment, the  exigency  of  the  case,  or  as 
justice,  may  seem  to  require,    lb. 

7.  By  the  practice  in  this  state,  when 
a  de fault  is  entered,  the  court  assess 
the  damages,  unless,  for  special  reasons, 
it  be  deemed  expedient  to  order  an 
inquiry  of  damages  by  the  jury.  If 
one  defendant  be  defaulted,  and  another 
plead,  the  jury,  if  they  find  for  the 
plaintifiT,  assess  damages,  for  which 
judgment  is  rendered  against  all.  Bow- 
man Y.  Noyes^  302. 

8.  If  an  objection  on  account  of  va- 
riance between  the  declaration  and  the 
proof  be  not  taken  at  the  trial,  it  will 
be  considered  as  waived.  McConihe  v. 
Sawyer^  397. 

9.  It  is  not  proper  practice  that  evi- 
dence should  be  admitted  on  trial,  sub- 
ject to  exceptions,  without  a  statement 
of  the  exceptions  at  the  time ;  and  the 
court  will  not,  in  such  case,  set  aside 
a  verdict  on  account  of  a  formal  objec- 
tion, although  the  evidence  was  thus 
admitted  by  consent  of  the  parties,    lb. 

10.  The  plaintiff  declared  in  trespass 
opon  a  statute,  to  recover  certain  penal- 
ties for  cutting  trees  upon  his  land. 
Hdd,  that  an  amendment,  inserting  a 
general  count  for  breaking  the  close 
and  cutting  the  trees,  changed  the  cause 
of  action,  and  was  therefore  inadmissi- 
Ue.     Mdvin  y.  SmiOi,  463. 

11.  An  appearance  to  an  action,  by 
ao  attorney  of  the  court  where  it  is 
pending,  is  presumed  to  have  been  reg- 
alarly  nmde,  until  the  contrary  is  shown. 
Leaviit  t.  WaUace,  490. 

13.  If  the  admission  of  an  amend- 
ment is  within  the  discretion  of  the 
court,  the  propriety  of  its  allowance 
cannot  be  reexamiaed,  af^er  the  amend- 
ment is  admitted,  upon  an  objection 
taken  at  the  trial  of  the  action.  PerUy 
V.  Brown,  493. 

SET-OFF. 

1.  A  judgment  recovered  by  A. 
against  B.  and  C.  may  be  set  off  against 
a  judgment  recovered  by  B.  against  A. 
SMiekhu  Y.  Riddle,  464. 


3.  And  the  oourt  may,  in  its  discre- 
tion, stay  the  entry  of  judgment  in  the 
action  in  favor  of  B.  against  A.,  to 
enable  the  latter  to  obtain  a  judgment 
on  his  demand  against  B.  and  C.,  for 
the  purpose  of  making  the  set-off.    lb, 

SHERIFF. 

1.  Where  a  sheriff  merely  knows 
that  property  in  the  possession  of  a 
debtor  has  been  attached,  such  know- 
ledge will  not  prevent  him  from  making 
a  valid  attachment.  Young  v.  Walker, 
502. 

3.  But,  if  he  know  that  there  is  a 
subsisting  attachment,  and  an  unre- 
scinded  contract  of  bailment  of  the 
property,  by  another  sheriff,  and  that 
the  property  Lb  used  by  the  debtor 
merely  for  his  temporary  convenience, 
he  cannot  attach  it.    lb. 

TENANTS  IN  COMMON. 

A  tree,  standing  directly  upon  the 
line  between  adjoining  owners,  so  that 
the  line  passes  through  it,  is  the  com- 
mon property  of  both  parties,  whether 
marked  or  not ;  and  trespass  will  lie  if 
one  cuts  and  destroys  it  without  the 
consent  of  the  other.  Griffin  y.  Biiby, 
454. 

TOWNS. 

1.  Towns  may  bind  themselves  by 
Tote  to  indemnify  a  collector  of  taxes 
from  the  costs  and  expenses  of  defend- 
ing actions  brought  against  him,  for 
acts  done  in  the  performance  of  his 
duties.     Pike  v.  Middlelon,  378. 

3.  And  selectmen  may  bind  a  town 
to  the  same  extent,  under  the  fourth 
section  of  the  act  of  the  28th  of  June, 
1837,  whiph  provides  that  they  ''shall 
have  the  ordering  and  managing  of  all 
the  prudential  afiairs  of  the  town."  lb* 

3.  An  unincorporated  place  cannot, 
by  its  own  acts  only,  place  itself  in 
such  a  position  as  to  entitle  itself  to  the 
rights  and  privileges,  or  subject  itself  to 
the  liabilities,  of  towns.  I^euhBoston 
V.  Dunbarton,  409. 

4.  But  evidence  that  the  inhabitants 
of  a  particular  place  have  exercised  the 
rights,  and  peHbrmed  the  duties,  of  a 
town  corporation,  and  that  it  has  been 
recognized  as  such,  may  be  submitted 
to  a  jury  on  which  to  find  an  incorpor 
ration  in  fact.    lb. 


yOL.  IX.  —  NO.  u. 
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A  Treatise  on  the  Limitations  or 
Actions  at  Law  and  Suits  in  Equi** 
TT  AND  Admiralty  ;  with  an  Ap- 
pendix   CONTAINING   THE   AMERICAN 

AND  £ngli8H  Statutes  of  Limita- 
tions, AND   EMBRACING   THE  LATEST 

Acts  on  the  Subject.  By  J.  K. 
Anoell.  Second  editioD:  reyised, 
correcied,  and  mach  enlarged.  Bos- 
ton: Little  &  Brown,  1846.    pp.707. 

In  a  notice  of  the  first  edition  of  Mr. 
Angell'e  book,  in  the  American  Jurist, 
Vol.  V.  p.  63,  by  the  late  Professor 
Ashmun,  we  find  the  followioff  passage ; 
*'  It  is  somewhat*  surprising,  that,  amidst 
the  swarm  of  treatises,  essays,  and  sum- 
maries on  English  law,  no  writer  of  any 
pretensions  should  have  taken  up  this 
subject,  [the  statutes  of  limitations.] 
The  only  separate  work  that  has  found 
its  way  among  the  American  bar,  is 
that  of  Ballentine,  a  paltry  catchpenny, 
published  in  1810,  and  republished  m 
1813,  as  embellished  *with  references 
to  American  decisions,'  which,  on  care- 
ful computation,  are  found  to  be  just 
seventy-^me  in  number.  A  similar  work, 
published  during  the  last  year,  (1829,) 
m  England,  is  no  better,  and  in  no  one 
of  the  digests,  abridgments,  or  other 
books  of  reference,  was  to  be  found  any 
tolerable  collection  or  index  of  the  re- 
ported cases.  The  work  of  Mr.  Aoffell 
supplies,  in  a  great  measure,  the  defi- 
ciency. It  is  a  faithful  and  minute 
investigation  of  the  subject  in  all  its 
branches,  and  as  a  means  of  ready  re- 
ference will  be  found  quite  indispensable 
to  the  library  of  every  gentleman  of  the 
profession." 

These  remarks  upon  the  Eki^lish 
treatises  on  the  statutes  of  limitations, 
whieh  were  then  published,  are  equally 
true,  so  far  as  we  are  aware,  of  all  the 
English  books  publi^ed  since.  A  new 
book,  therefore,  on  this  subject  had  be- 
come a  desideratum.  For,  in  conse- 
quence of  the  change  introduced  into 
the  English  and  American  law  by  re- 
cent statutes,  a  new  class  of  cases  has 
SQsen,  and  namexous  dedaioiis  have 


been  made,  which  are  of  great  practical 
importance  to  the  profession.  These 
decisions,  and  all  others,  on  the  matter 
of  limitations,  have  been  collected  and 
arranged  by  Mr.  Angell,  so  that  the 
whole  law  on  the  subject  down  to  the 
present  year,  maj  be  found  in  his  se- 
cond edition,  which,  as  he  says  in  the 
preface,  "is  in  all  resp^ts  a  new,  as 
well  as  much  enlarged  work.*'  A  me- 
thod of  treating  the  subject,  diflereat 
from  that  in  the  first  edition,  has  been 
adopted,  which  we  deem  an  improve- 
ment. 

We  have  no  hesitation  in  expressing 
our  judgment,  that  this  woric  is  the  only 
one  which  does  justice  to  the  subject  of 
limitations  of  actions ;  and  that,  as  was 
said  of  the  first  edition,  by  a  much  bet^ 
ter  judge  than  ourselves,  this  second 
edition,  *'  will  be  found  quite  indispen- 
sable to  the  library  of  every  gentlemaa 
of  the  profession." 

A  Treatise  on  the  Law  of  Evidkncx. 
By  Simon  Greenleaf,  LL.D.,  Ro]r* 
all  Professor  of  Law  in  Harvard  Uni- 
versity.  Volume  IL  Boston:  Little 
&  Brown.  London:  Biaxwell  & 
Son.    1846.    pp.  605. 

Few  American  law  books  have  been 
as  popular,  in  a  just  sense  of  the  term, 
as  the  first  volume  of  Mr.  Greenleaf 's 
Treatise  on  Evidence ;  and  certainly  no 
single  work  in  our  profession  has  won 
for  its  author  so  much  distinction,  both 
at  home  and  abroad.  The  second  to1« 
ume,  now  published,  does  no  discredit 
to  its  companion,  and  is  equally  lemack- 
able  for  those  capital  requisites  of  a 
good  lav^  book — clear  and  concise  state- 
ment of  the  points,  a  crystal  purity  of 
style,  and  a  careful  exclusioii  of  all  dis- 
cussions, suggestions  and  insinuations 
which  have  no  immediate  reference  to 
the  matter  in  hand,  and  which  serve  to 
oover  up  the  law,  so  that  it  is  about  as 
d^oult  to  ffst  at  the  true  doctrine  of 
the  cases  as  it  would  be  to  catch  a  par* 
ticular  fish  on  the  banks  of  Newfound- 
land. 
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CmvF  Justice  Parsons.  —  It  has 
long  been  a  sabject  of  regret  with  the 
profeasioD,  that  a  biography  of  this  dia- 
tioguished  judge  has  not  been  written 
br  some  person  competent  to  the  task. 
The  personal  history  of  few  public  men, 
in  our  country,  would  be  more  interest- 
ing and  encouragiug  to  the  youn^,  and 
as  a  public  character,  as  a  learned  jurist, 
a  firm,  consistent  and  able  judge,  his 
name  will  live  as  long  as  the  principles 
of  our  jurisprudence.  Perhaps  the  best 
biographical  sketch  of  Chief  Justice 
Parsons  is  by  his  successor,  the  late 
Chief  Justice  Parker,  printed  in  the 
tenth  volume  of  the  Massachusetts  Re- 
ports. The  substance  of  this  sketch 
was  printed  in  the  American  Law  Mag- 
azine, in  October,  1844,  to  which  the 
following  note,  drawn  up  at  the  request 
of  the  editors,  was  appended.  It  bears 
internal  evidence  of  having  been  pre- 
pared by  a  son  of  Mr.  Parsons,  who 
bears  the  name  of  his  distinguished 
father. 

"  In  one  of  the  notes  to  the  sketch. 
Judge  Parker  speaks  of  Chief  Justice 
Parsons  as  '  shrinking  from  an  eastern 
breeze,'  and  '  starting  on  the  slightest 
pain ; '  and  this  has  given  to  many  read- 
ers the  impression  that  he  was  a  mere 
hypochondriac.  But  it  was  not  so  in- 
tended. His  health  was  never  good. 
When  beginning  to  practise  his  profes- 
sion, he  was  supposed  to  be  sinking  into 
a  consumption.  He  bled  from  the  lungs, 
and  was  very  feeble.  Be  has  b^n 
heard  to  attribute  his  recovery  to  much 
exercise  on  horseback ;  his  disease  un- 
doubtedly arose  from  intemperate  study, 
and  as  soon  as  riding  had  restored  his 
health  so  far  that  he  could  return  to  his 
books,  he  gave  up  his  exercise  and  never 
resomed  it.  There  is  a  portrait  of  him 
in  the  possession  of  his  son  (Theophi- 
his  Parsons,  Esq.)  pdnted  soon  aifter 
that  period ;  and  it  represents  him  as 
thin,  pale,  and  sickly.  When  about 
Airty  years  old,  he  b^an  to  grow  fleshy ; 
became  a  very  large  and  heavy  man ; 
in  liei^t  he  was  something  more  than 
six  feet.    Bat  his  health  was  never 


good.  He  had  always  complaints  which 
were  liable  to  recur  at  any  moment,  and 
cause  much  distress.  During  his  last 
years,  he  was  troubled  with  a  disease  of 
the  heart,  of  which  the  most  prominent 
and  frequent  symptom  was  a  palpita- 
tion, which  at  times  rendered  him  una- 
ble to  attend  to  any  business  or  study. 
He  had  also  one  attack,  which  was  sup- 
posed to  be  paralysis :  but  he  recovered 
from  it  entirely.  His  last  illness  was 
hydrocephalic  apoplexy.  It  came  on 
gradually  ;  and  through  it  he  appeared 
perfectly  self-possessed  and  tranquil; 
and  he  made  the  necesary  arrangements 
of  his  property,  and  otherwise  prepared 
for  death,  with  perfect  clearness  and 
calmness.  From  one  remark  of  Judge 
Parker's,  it  has  been  supposed  that  he 
left  but  little  property ;  his  indifference 
to  accumulation  and  the  expenses  of  a 
large  family,  prevented  his  becoming 
what  many  would  call  rich ;  but  he  left 
between  eighty  and  ninety  thousand 
dollars. 

His  habits  were  not  favorable  to 
health.  Though  no  epicure,  and  in- 
deed always  preferring:  the  plainest  food, 
he  indulged  his  appetite  freely,  and  took 
almost  no  exercise.  When  not  engaged 
abroad  in  his  duties  as  chief  justice,  he 
sat  in  his  study  or  the  family  parlor, 
occupied  with  his  books  and  papers, 
from  twelve  to  fifteen  hours  of  every  day. 
He  had  no  occupations  to  call  him  out  of 
the  house.  Even  before  he  went  on  the 
bench,  his  office  was  in  his  dwelling- 
house —  a  thing  most  unusual  in  Bos- 
ton, and  the  more  noticeable  because  he 
lived  at  a  considerable  distance  from  the 
centre  of  business;  and  there  clients 
who  wanted  him  must  go  to  find  him. 
He  was  fond  of  smoking,  and  for  a  con- 
siderable period  was  seldom  without  a 
cigar  in  his  mouth,  in  any  part  of  tke 
day  when  at  home.  But  some  ^ears 
before  his  death  he  abstained  entirely, 
believing  that  smoking  increased  the 
palpitation  under  which  he  labored. 

Something  is  said  by  Judge  Parker  of 
his  knowleoge  of  Greek.  There  is  in 
existence  a  manusoript  grammar  which 
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he  began  to  make,  because  there  was 
then  no  grammar  of  that  language  in 
English ;  but  before  it  was  completed, 
the  Gloucester  Greek  Grammar  was 
published,  and  he  laid  hia  aside.  He 
had  in  his  library  books  in  Hebrew, 
French,  and  Italian,  which  he  occa- 
aionally  read,  but  it  is  not  known  how 
well  he  knew  those  languages.  Be- 
sides a  very  large  and  valuable  library, 
he  had  a  collection  of  astronomical  and 
scientific  instruments,  imported  for  him 
by  his  intimate  friend,  the  late  Doct. 
Prince,  of  Salem.  It  was  considered 
the  best  then  possessed  by  any  private 
person,  and  he  made  frequent  use  of 
them. 

He  lefl  an  immense  mass  of  mana- 
Bcripts ;  but  none  intended  for  the  press. 
The  greater  part  were  on  legal  subjects ; 
almost  as  many,  however,  were  mathe- 
matical ;  and  there  were  some  on  various 
topics  of  religion,  philosophy,  and  sci- 
ence. He  has  been  heard  to  say,  that 
after  he  had  been  studying  any  partic- 
ular subject,  he  liked  to  write  upon  it, 
for  the  purpose  of  giving  precision  and 
clearness  to  his  thoughts ;  but  he  was 
unwilling  to  publish,  and  resisted  many 
requests  of  this  kind.  Nor  was  it  only 
in  his  unwillingness  to  print  his  writ- 
ings, that  he  manifested  his  dislike  for 
publicity.  He  carried  his  indifference 
to  everything  like  popularity  and  hme 
80  far,  that  he  seemed  to  have  for  it  a 
positive  dislike  and  contempt.  Devoted 
to  his  family,  his  studies,  and  the  du- 
ties of  his  office  —  instead  of  seeking 
opportunities  for  coming  before  the  pub- 
lic, he  shrank  from  occasions  of  this 
kind,  with  more  than  a  slight  unwil- 
lingness. He  was  often  requested  to 
furnish  facts  and  anecdotes  which  might 
be  worked  into  a  biography,  but  con- 
stantly refused.  In  the  same  spirit,  he 
was  never  willing  to  hav«  his  portrait 
painted.  Tbat  which  has  been  alluded 
to  was  mtde  for  his  father,  when  he 
was  a  yountf  man  ;  and  the  portraits  of 
him  which  are  now  common,  are  copied 
from  a  painting  executed  by  the  late 
Gilbert  Stuart,  from  memory,  after  his 
death. 

Perhaps  no  trait  of  his  character  was 
more  noticeable  than  his  love  for  his 
family.  In  all  his  tastes  and  habits  he 
was  thorougbJy  domestic.  It  is  the  re- 
collection of  one  who  had  seen  him  in 
all  kinds  of  society,  that  he  oever  ap» 


peared  so  happy  aa  when,  in  an  even- 
ing, his  large  family  were  gathered  about 
him.  He  entered  into  all  their  enjoy- 
ments, and  increased  them  by  his  active 
sympathy.  He  was  fond  of  mechanical 
employments,  and  had  a  large  collection 
of  tooie,  with  which  he  often  amused 
himself,  and  would  leave  the  gravest 
Study  to  make  a  plaything  for  his  boys, 
or  show  them  how  to  make  one.  There 
never  was  a  man  who  better  loved  his 
home.  So  amiable  and  excellent  a 
wife,  indeed,  could  not  fail  to  render 
that  home  attractive  to  him.  Upon  her 
rested  the  whole  care  and  controt  of  the 
household  ;  and  it  was  her  constant  and 
successful  endeavor  so  to  order  her  do- 
mestic economy,  that  at  every  moment, 
and  in  all  its  details,  it  should  be  eub- 
servient  to  his  comfort  and  his  wishes. 
They  lived  together  more  than  thirty 
years ;  and  during  this  long  period, 
there  never  was  one  hour^s  interrup- 
tion to  the  delightful  harmony  which 
filled  their  home  with  happiness  and 
peace. 

Prison  Discipline.  —  At  the  recent 
meeting  of  the  Prison  Discipline  Soci- 
ety, in  Boston,  Mr.  Charles  Sumner, 
an  ofllcer  of  the  society,  made  an  able 
and  eloquent  speech  ia  defence  of  the 
Pennsylvania  or  separate  evstem  of 
prison  discipline.  He  awarded  much 
credit  to  the  Boston  society  and  ita  sec- 
retary, for  the  good  they  had  accom- 
plished, but  condemned  the  unilateral 
and  partisan  character  of  the  reports  in 
favor  of  the  Auburn,  or  ooagregate  sys- 
tem. He  asked  if  their  character  had 
not  been  injured  from  this  want  of  can- 
dor! This  was  his  fear,  and  he  was 
compelled  to  introduce  evidence  of  a 
character  which  he  would  gladly  sup- 
press, but  which,  as  a  member  of  the 
society  he  was  bound  to  lay  upon  the 
table.  This  evidence  would  show,  he 
thought,  that  the  reports  had  lost  all 
credeoce  and  authority  within  the  last 
four  years.  He  quoted  first  from  official 
documents.  The  Pennsylvania  over^ 
seer  of  prisons,  in  1834,  spoke  of  one  of 
our  reports  as  a  *' wilful  and  unwar- 
rantable perversion  of  the  trath."  In 
1836,  they  spoke  of  oar  reports  as  *'  false 
reports. ' '  Private  opinions  abroad  were 
as  disagreeaUe.  Mr.  Joseph  Adsed  of 
Manchester,  in  his  books  "  Prisons  and 
Prisoners,"  elabonUely  reviews  oor  re- 
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ports,  and  speaks  of  the  society  *'  as  a 
farce ;"  of  its  action  ^*  as  a  flagrant  in- 
stance of  trickery,"  as  *' prison  disci- 
pline imposture."  What  was  to  be 
found  in  France!  Mr.  Sumner  read 
from  Moreau  Christophe,  Inspector 
General  of  Prisons  there,  who  has  paid, 
perhaps,  more  attention  to  prison  disci- 
pline than  any  other  Frenchman.  He 
bad  discussed  the  whole  subject  with 
learning  and  acuteness ;  and  yet  the 
title  of  one  of  his  chapters  was  "  Men- 
tonges  de  la  Societe  a  Boston . ' '  rXte5  of 
the  Society  in  Boston.]  From  Germa- 
ny, Mr.  Sumner  had  Vallentrap^s  '^  Re- 
view of  the  nineteen  Reports*'  of  the  So- 
ciety. That  distinguished  author  did 
not  hesitate  to  speak  of  them  as  false ; 
of  one  table  of  statistics,  on  half  a  page, 
he  said  that  there  were  fifteen  false 
figures ;  and,  again,  that  "  a  table  where 
half  the  figures  were  false  could  not  be 
of  value."  From  a  private  letter  from 
a  philanthropist  for  whose  reputation  he 
would  vouch,  he  read  a  similar  opinion. 
The  writer  had  conversed  with  official 
persons,  and  others  interested,  in  Aus- 
tria, Prussia,  Baden,  France  and  Spain, 
and  had  often  heard  regrets  that  the 
opinion  of  the  Massachusetts  Society 
was  so  absolutely  formed,  that  its  judg- 
ment was  closed  against  any  public  dis- 
cussion of  the  merits  of  these  cases. 
"  The  reports  were  spoken  of  in  a  man- 
ner bT  no  means  flattering  to  the  pride 
of  a  Bostonian." 

Mr.  Sumner  concluded  by  moving 
the  appointment  of  a  committee,  with 
power  to  examine  and  review  the  char- 
acter of  the  former  printed  Reports  of 
the  Society,  and  the  course  of  the  Soci- 
ety, to  consider  whether  the  same  can 
in  any  way  be  amended  or  varied,  or  its 
usefulness  in  any  way  be  extended,  and 
to  make  a  full  report  thereon.  The 
resolution  was  agreed  to,  and  the  fol- 
lowing committee  was  appointed :  — 
Bradford  Sumner,  chairman ;  Charles 
Sumner,  John  Tappan,  George  S.  Hil- 
lard,  to  which  the  president  (Dr.  Way- 
land)  was  joined. 

Law  and  Phrenology. — The  fol- 
lowing precious  description  we  find  in 
a  phrenological  work  on  Education,  by 
0.  S.  Fowler :  "A  lawyer  requires  the 
nervous  or  nervous  vital  temperament, 
to  give  him  intensity  of  feeling  and 
elevnese  of  intellect ;  large  eventuality. 


to  enable  him  to  recall  law  cases  and 
decisions,  and  to  recollect  all  the  par- 
ticulars and  items  of  the  case;  large 
comparison,  to  enable  him  to  put  to- 
gether different  parts  of  the  law  and  ev- 
idence, to  criticise,  cross-question,  illus- 
trate, and  adduce  similar  decisions  and 
oases;  large  mirthfulness,  to  enable 
him  to  ridicule  and  employ  the  reduciio 
ad  absurdum  in  argument ;  very  large 
combativeness,  to  make  him  love  litiga- 
tion and  foment  strife,  instead  of  recon- 
ciling the  parties ;  large  hope,  to  make 
him  expect  success,  and  promise  it  as 
certain,  to  his  client;  small  veneration 
and  marvellousness,  and  large  self-es- 
teem, to  make  him  well-nigh  impudent, 
and  enable  him  to  brow-beat  and  deny ; 
large  combativeness,  destructiveness 
and  mirthfulness,  to  make  him  sarcas- 
tic, cutting  and  biting  in  his  repartees ; 
large  acquisitiveness  and  self-esteem,  to 
make  him  think  his  services  are  very 
valuable,  and  demand  large  fees ;  large 
secretiveness  and  small  conscientious- 
ness, to  enable  him  to  take  up  on  the 
wrong  side  without  scruple,  and  wrong 
his  opponent  out  of  his  just  dues  by 
some  quirk  of  the  law,  if  he  possibly 
can,  and  to  gloss  over  a  bad  cause,  tell 
a  smooth  white  or  black  lie  with  a  face 
unchanged ;  large  language,  to  give 
him  a  limber  tongue ;  large  ideality,  to 
enable  him  to  supply  the  place  of  facts 
by  ingenious  suppositions,  and  a  de- 
cidedly bad,  selfish  head,  adapted  to  his 
calling." 

Adultery. — In  Massachusetts,  adul- 
tery was  formerly  punishable  capi- 
tally. In  most,  if  not  all  the  New 
England  States,  it  is  now  punishable  by 
imprisonment  in  the  state  prison.  In 
New  York  ah  attempt  was  made  last 
winter  to  render  this  offence  a  crime  at 
law,  and  we  recollect  seeing  an  argu- 
ment in  a  aewspaper  against  it,  for  the 
reason,  among  others,  that  it  was  a  vio- 
lation of  the  vested  rights  of  those  al- 
ready married !  In  England,  the  atten- 
tion of  parliament  has  been  earnestly 
called  to  the  subject,  and  a  late  writer 
states,  as  one  of  the  j^reat  benefits  of 
rendering  adultery  cnminally  punish- 
able, that  '*  it  will  render  it  a  vulgar 
offence,  and  this  mil  deter  its  commis- 
sion in  the  higher  classes;  whilst  it  will 
afford  accessible  redress  to  those  of  the 
lower  classes  who  suffer  from  it."    A 
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bill  to  pvmMl  adultery  was  introduoed 
in  the  heuae  of  loida  by  Lord  Ancland, 
in  1600,  and  {>a88ed  by  a  vote  of  77  to 
69.  It  was  lost  in  the  house  of  eom- 
mons  by  a  majority  of  thirty-nine  votes. 
Amongat  the  Jews,  adultery  was  pun- 
ishable by  death.  So,  also,  by  the  le- 
gislation of  Justinian,  the  offence  of  the 
adulterer  was  made  capital,  and  the 
adultereas,  having  been  whipped,  was 
imprisoned  in  a  convent;  and  if  her 
husband  did  not  release  her  befoie  Ihe 
expiration  of  two  years,  she  was  com- 
pelled to  take  the  vows,  and  remain 
there  for  life.  In  Athens,  the  adul- 
terer was  liable  to  a  fine,  and  if,  on  ap- 
peal, the  crime  was  proved,  the  Ther- 
mothetae  had  the  power  of  delivering 
him  over  to  the  husband,  to  be  punished 
by  him  to  any  extent  short  of  death  or 
maiming.  There  was  a  law  among  the 
Loorians,  which  punished  adukery  by 
depriving  the  male  offender  of  sight; 
and  in  some  nations,  even  at  the  present 
day,  the  penalty  is  castration  or  other 
mutilation.  Notwithstanding  all  thte, 
the  example  of  the  Puritans  in  Massa- 
chusetts, and  the  present  laws  in  New 
England,  are  the  sfubject  of  much  invec- 
tive in  some  parts  of  the  oonntry,  as 
pecuUarly  stringent,  unwise  and  unex- 
ampled. 

ItaaMaethttetfUawocdftofcJHNkb  In  Ebglfth  ft  pnddhv, 
!  coMiioiily  pat  OM  thioff  uom,  but 


getber,  wherever  it -shall  please  third  persons 
to  interfere.  Uadonbtedly  this  **  aunt^' coild 
have  proved  as  deariy  as  it  has  been  done 
in  some  other  cases  we  Imow  of,  that  the 
"  health  and  seneral  good  "  of  the  child  re- 
quire that  it  should  be  left  in  her  custody. 
This  and  a  few  sentimental  letters,  some 
tears  and  many  deep-drawn  sighs,  might  have 
produced  a  different  effect  in  some  psrts  of 
the  country,  and  been  deemed  amply  soffi- 
dent  to  defeat  the  rights  which  God  and  na- 
ture, to  say  nothing  of  the  common  law,  have 
given  to  the  fothers  of  children. 

One  of  the  most  learned  lawyers  on  the 
English  bench  at  this  time  is  Mr.  Justice 
Wiffhtman,  of  the  King's  Bench.  When  at 
the  oar,  he  was  known  for  his  ezclnsire  de- 
votion to  the  learning  of  his  profession.  His 
particular  department  was  that  of  special 
pleading.  He  also  performed  the  unties, 
famiiiany  known  in  Westminster  Hall,  as 
the  attorney  general's  demly  preparing  out  of 
court  the  cases  of  this  distinguished  law  offi- 
cer. His  interest  in  his  profession  rendered 
him  indifferent  to  polities.  It  is  related  of 
him,  that  one  of  his  friends  once  said  to  hioi, 
**  Wightman,  are  you  a  whig  or  a  tory?* 
To  wpich  the  lawyer  at  once  replied,  "Sir, 
I  am  neither  whig  nor  tory ;  I  am  special 
pleader." 

We  understand  that  Joseph  Cutler,  Esq.. 
of  the  Boston  bar,  has  in  press  an  edition  of 
the  Insolvent  Laws  of  Massachusetts,  with 
notes  of  all  the  decisions  that  have  been  made 
upon  the  subject  in  this  commonwealth, 
^ich  a  work  is  much  needed,  and,  from  the 
few  pages  of  the  volume  which  we  have  been 
permitted  to  examine,  we  should  judge  that 
the  labor  has  been  performed  very  acceptably 
by  Mr.  Cutler. 

Il'SfiJ^ffXitl^'Si^i^  ^The  name  of  Hon.  J.  T.  Btorehead,  of 

tMa.  Kentucky,  has  been   withdrawn  from  the 

Western  Law  Journal,  **  his  health  and  ea- 
joyments  having  been  such  hitherto  as  en- 
tirely to  prevent  him  from  any  peiticipation 
in  the  labors  of  editorship,"  and  there  being 
no  prospect  of  an  immediate  change  in  this 
respect  Mr.Walkercontinnes  the  work  akms. 

It  is  not  uncommon  for  jurors  to  elevite 
their  feet  on  the  bars  before  them  while  lis- 
tening to  the  arguments  of  counsel.  A  dis- 
tinguished attorney-general  of  Massachusetts 
caused  a  cessatiou  of  the  practice,  for  doe 
term,  at  least,  in  Middlesex  county,  by  coolly 
asking  the  court  wfuch  end  of  the  jury  M 
was  expected  to  addrtsa. 

We  have  on  hand  notes  of  decisions  OMde 
at  the  recent  term  of  the  supreme  judidal 
coon,  in  Portland,  Me^  but  an  obliged  to 
omit  a  part  of  them  this  mouth  for  want  of 
room. 


Judge  Vanderpod  of  the  superior  court, 
New  Yorhi  was  recently  enga^,  as  we 
learn  from  the  New  York  Post,  m  hearing  a 
case  wherein  two  persons  claimed  an  inter- 
esting little  girl  two  years  of  age.  The  child 
was  in  the  custody  of  its  aunt,  who  claimed  to 
hold  her  by  virtue  of  a  bequest  of  its  msther. 
Qonfirmed  by  letters  of  administration  ana 
guardtanshtp,  and  an  apprenticeship  indenture 
granted  by  the  aurrogate.  The  claimant,  was 
the  fiMher  of  the  child,  who  sought  to  have  it 
rest6red  to  his  custodv.  From  the  testimony 
it  appeared  that  the  rather  went  sooth,  leav- 
ing his  wife  and  child  behind.  During  his 
absence  his  wife  died,  leaving  the  diild  to  its 
aunt,  and  on  the  return  of  the  father,  he  was 
met  by  the  indenture.  The  judse,  in  decid- 
ing the  case,  said  that  he  considered  that  a 
parent's  right  to  his  child  was  paramount  to 
the  bequest,  and  the  proceedings  of  the  sur- 
rogate. He  therefore  directed  the  child  to 
be  delivered  to  the  custodv  of  its  father. 
This  was  Undoubtedly  according  to  law  and 
common  sense,  but  we  are  almost  surprised 
at  the  deciskm,  inasmush  as  the  tendency  of 
recent  dedaions  has  been  to  deny  the  riv hta 
of  ihthers  to  the  custody  of  their  children  alto- 


We  are  happy  to  announce  the  arrival  ia 
this  country  ofHon.  James  T.  Austin,  the 
late  diBtinfl(iii^ied  attoroey-ueneral  of  Masses 
chusetts,  who  hasbeen  spending  several  ysan 
in  Europe. 
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Dbd.  — In  St.  Louis,  Mo.,  April  22,  Ed- 
VAAD  Cbupt,  Jb.,  Esa.,  Coanseilor  at  Law, 
iged  34.  Mr.  Cnm  was  a  ^^raduate  of  Har- 
iiid  UaiTersity,  and  a  naUTe  of  Boston,  in 
vlieh  citT  he  practised  law  seYeral  years 
prior  to  nis  removal  to  St.  Louis.  In  his 
Mviettdence  he  appears  to  have  won  the 
imct  of  the  community,  and  attained  to  a 
bighly  respectable  rank  at  the  bar.  In  the 
frasce  to  the  Missouri  Justice,  by  Judffe 
Knim,  the  author  states  that  he  *'  is  greauv 
jodebted  to  the  leamiogand  professional  skill 
of  Edward  Cmft,  Jr.  Esq.,  of  the  St.  Louis 
btr,  to  whose  accurate  and  critical  superri- 
iioD,  tbsse  snbjecu,  in  their  course  ot  pre- 
pmtioB,  were  especially  committed.*^  In 
thedicnit  court,  at  St.  Louis,  J.  B.  Walker, 
Biq.,  in  announcing  the  death  of  Mr.  Cruft, 
oocopied  the  attenuon  of  the  court  a  few  mo- 
ments in  an  appropriate  tribute  to  the  private 
vorth  and  professional  character  of  the  de- 
ceased, and  moved  the  court  that,  as  a  proper 
tftiimonitl  of  respect  to  his  memory,  tnis 
ngjestion  be  entered  upon  its  records,  and 
that  the  court  be  adjourned  until  the  next  day 
tt  eleven  o'clock.  Judge  Krum  responded 
to  the  remarks  of  Mr.  Walker,  in  strong 
terns  of  friendship  for  the  deceased,  and 
high  respect  for  his  private  and  profeisional 
cfasraeter,  and  ordered  that  the  proper  testi- 
aooitl  be  entered  upon  the  record,  and  that 
tbeeonrt  be  accordingly  adjourned.  Imme- 
dittely  after  the  adjournment  of  the  court,  a 
meeiiDK  of  the  bar  was  held,  and  Edwnd 
Bates,  Esq.,  was.  on  motion,  called  to  the 
chsir,  and  l>.  N.  Hall,  Esq.,  appointed  secre- 
tary. On  motion,  a  committee,  ooosisting  of 
Messrs.  J.  B.  Walker,  Wilson  Primm^udge 
John  M.  Krum.  Miron  Leslie,  John  F.  Darl^y, 
nd  John  N.  Shipley  were  appointed  to  pre- 
•eat  proper  resolutions  expressive  of  the  sense 
of  tlM  bar  upon  the  demise  of  Mr.  Cruit 


In  Quebec,  in  May  last,  the  Hon.  Jiroon 
Kehr,  aged  80.  He  was  a  native  of  Leith, 
the  son  of  a  highly  respectable  merchant 
there ;  and  having  completed  his  education 
at  the  university  of  Glasgow,  he  went  to 
London  about  1785,  and  entered  at  the  inner 
temple.  While  studying  there,  and  after  his 
admission,  he  made  the  acquainunce,  and, 
by  his  mental  acquirements  and  gentlemanly 
manners  and  character,  secured  the  friend- 
ship of,  several  men  who  afterwards  distin- 
guished themselves  in  the  legal  profession  t 
among  these  were  Scarlett,  aiterwards  Lord 
Abinger,  and  Best,  afterwards  Lord  Wynford, 
and  Baron  McLelland  of  the  Irish  oench. 
In  1794.  Mr.  Kerr,  havine  married,  came  to 
try  his  tortune  at  the  duebec  bar,  and  return* 
ing  to  England  in  1796  to  bring  out  bis  fami- 
ly, he  was  captured  by  a  French  cruiser  and 
taken  to  France,  but  speedily  exchan^t 
and  coming  back  to  Quebec,  in  1797,  received 
the  same  year  the  appointment  of  judge  of 
the  vice  admiralty.  Continuing  to  practise 
at  the  bar,  he  was,  in  1807,  appomted  a  judge 
of  the  king's  bench ;  in  1812  was  called  bv 
Sir  Geom  Prevost  to  the  executive  council, 
and  by  the  E^rl  of  Dalhousie,  in  1821,  to  the 
lesislative  council.  During  the  absence  of 
chief  justice  Sewell,  hi  England,  in  1814, 
1816,  and  1816,  and  again  in  1&26-7,  Mr. 
Kerr  presided  as  senior  judge  in  the  court  of 
king's  bench,  and  during  the  latter  period  as 
speaker  of  the  lemslative  council.  In  1833 
he  proceeded  to  England  to  meet  various 
charges  which  had  been  preferred  against 
him,  and  was  assured  by  the  secretary  of 
state  that  no  answer  was  reouired ;  but  on  a 
change  of  ministry,  in  1834,  he  was  removed 
from  his  office.  Returning  to  Quebec,  m 
1835,  ruined  in  fortune,  and  broken  in  health 
by  a  paralytic  affection^  be  passed  the  re- 
mainder of  nIs  life  in  retirement. 


In0oh)titt0  in  ilIIa00a(t)tt0ett0  for  ^pnl. 


Aatltooy,  Jacob, 

AfK,Udea, 

Babeeck,Abram, 

•tcbolor.John. 

BMB,Mtntell, 


Barnard,  fieorgel 
Bamow,  Ckarias 
Ba*iw».Hoiatio 
Beard,  SsaiQil. 
BaM,JelBF. 


W. 

w. 

Hoiatio, 


NortJMunplon, 


Woffceiter, 
Morth  Brookfldd 
texboiv, 
SprtDgfldd, 
Cambiidfe, 
*  bora, 


SiMon, 
Walttaam, 


OccnpatloB. 


Shoe  Dealer, 

BroJcer, 

Carpenter, 

Yeoman, 

Cordafe  BCanaflKt'r, 

Trader, 

Trader, 

TeoBMui, 

Tnder, 

Oentleman, 

Hasbandmaa, 


Naae  of  llMter  or  Jodfs 


Mark  Doollttle, 
Bradford  Sumner, 
Chas.  W.  Hartabom, 
ChBs.W.Hartsboni, 
8.  LelBod, 
B.  D.  Beach, 
Georie  W.  warren, 
Obaa.  W.  Hartahom, 
GliaB.W.H&rt8bor% 
Bradford  Sumner, 
Bradford  Ruaaall, 
Nathan  Brooks, 


of  ProoMdiBf*. 
April  bT 

"  n. 

«*  14. 

«  6. 

"  9. 

**  20. 

"  9. 

**  28. 

«*  3. 

<*  S2S. 

««  10. 
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INSOLVENTS  IN  MASSACHUSETTS. 


Nams  of  toMlTenL 


Bonier,  Francia  A. 
Brown,  Charles  H. 
Brown,  VVilJiam  P. 
Barruuglis,  Abel  VV. 
Butler,  Kdvrard, 
Chandler,  Dartlett  B. 
Clinpin,  Ebenezer  P. 
Chasv,  Henry, 
Cote^  Duniel, 
Collins,  il^otomon  L. 
Crane,  Charles  S.  C. 
navt:«,  Chafes  D, 
Davy,  AMph  M,  ' 
Dawson,  George, 
Day,  Benjamin, 
Dorman,  Laihrop. 
Eaton,  William  II. 
Evtmd,  VViltium  K. 
Ewer,  Eenjaniin  F. 
Field,  De  K^ing  8. 
Ford,  Elisba, 
Cale.  Reuben, 
Gould,  Richard  T. 
Green,  Ebenezer  G. 
Horlovv,  David, 
Harrinptun,  John  H. 
Hastingd,  Samuel  N. 
Henderson,  Frederick  A. 
Herring,  Samuel  H. 
Holbrook,  Henry  L 
HolbriKik,  Lewis, 
Houghton,  Daniel  W. 
Howard,  Charles, 
Jones,  Francis  P. 
Jones,  l't;ter, 
Jndion,  domuel  H. 
Kimball,  George, 
Lnthrop,  Wells, 
Lincoln,  1'liomai, 
Lincoln,  Francia, 
Loriiig,  Judah  A. 
Mann,  William^ 
McGuire  Patrick, 
Merriani,  John, 
Morrell,  Benjamtn  L 
Murray,  J(rhii, 
Mygatl,  H.  P. 
Newcomb,  Paul, 
Norton,  John  H. 
Noyes,  Cyrus, 
Patterson,  Willlann, 
Patterson,  WUtiam, 
Paul,  Gilbert, 
Peck,  Levi, 
Person,  Noah  S. 
Porter,  George  W*. 
Rich,  JoBhua  G. 
Ritson,  RobinBon, 
Sargent,  Horatio, 
Sawyer,  John, 
ffewell,  John, 
Shedd,  C.  F 
SnelUrig,  N.  G.  2d» 
Sou^sman,  I -Mine  J. 
Stead  in  an,  Francis  F. 
Stockpr,  Alfred  A. 
Stowf,  Joseph  A* 
Pumner,  Davis, 
Swilt,  Pelhnm  E. 
Tenney,  John, 
Thomas,  Henry  H. 
Tuttle,  Ed  ward.  ^V. 
Walcutt,  Frreihan, 
Walcuit,  Freeinjui, 
Ware,  ry  rijs  L. 
Wesicrttt,  VVilliaiB, 
Weeton,  Henry, 
Wofidvvnrd,  Gurdon, 
Whitney,  Abiezer  U. 


vVenham, 

Taunton, 

Boston, 

Watertown, 

Huston, 

Boston , 

Needham, 

Boston, 

Uzbridgfl, 

Boston, 

Oarimoutll, 

Bristun, 

Bositon, 

Ipswich, 

Uiwrll, 

Worcester, 

Newbtiryport 

I'aunttjn, 

Sandwich, 

Amherst, 

Boston, 

Boston, 

Boston, 

Quincy, 

Plymouth, 

Leominster, 

Boston, 

Boston, 

Koxbuo', 

Boston, 

Sutton, 

Btrston, 

Springfield, 

Chnrlestown, 

Bt^slon, 

\\  arren, 

Fitcliburg, 

South  Hadley 

Saugus, 

New  Bedford, 

Bra  in  tree, 

Blackstone, 

I'auluckett, 

I'opsfiehl, 

Boston, 

Taunton, 

Bo»»ton, 

Braintree, 

New  Bedford, 

Springfield, 

Dorcheiter, 

Bo9ton, 

Taunton, 

Winchendon, 

Xew  Bedford, 

Boston, 

(loxbury, 

Taunton, 

Spring  field, 

Topsfield, 

Praniinghain, 

Boston, 

Boston, 

Roxhury, 

Springfield, 

Boston, 

Grafton, 

BoBton, 

Rochester, 

Mil  I  bury, 

Worreater, 

Boston, 

Waiertown, 

Marlboro* 

Boston, 

Upton, 

Plymouth, 

Leicester, 

Boston, 


KanM  ofMatfor  or  Judge. 


Huusewright, 
Laborer, 
Grocer, 
'J'rader, 
Laborer, 

Surgeon  Dentist, 
Carpenter, 
House  Wright, 
Gentleman, 
Carpenter, 
Trader, 
Victualler, 
[Carpenter, 
Shoe  Manufacturer, 
Stone  Cutler, 
Moulder, 

Shot^  Manufacturer, 
•Machiiil^jt, 
V'cf^man, 
Merchant, 
11  oust  Wright, 
Trader, 
Baker, 
Mariner, 
Trader, 
Tailor, 
Grocer, 
Trader, 

Cordage  MaoufactY, 
Merchant, 
Carpenter, 
Trader, 
Paper  Maker, 
Trader, 
Shipwright, 
Stove  Dealer, 
Carpenter, 
Paper  Maker, 
Stove  Dealer, 
Trader, 
Mariner, 
Genllemnn, 
Livery  Stabler, 
Trader, 
House  Wright, 
Laborer, 
'I'rader, 
Stone  Cutter, 
Sail  Mfiker. 
Livery  Stabler, 
Cabinet  Maker, 
Musician, 
Laborer, 
Trader, 
Trader, 
Trader, 
Mason, 

Paper  Manufacturer, 
Farmer, 
niacksmith. 
Provision  Dealer, 
Trader, 
Trader, 

Carriage  Fainter. 
Trader, 
Trader, 
Shoemaker, 
Stone  MMon, 
Wheelwright, 
Trader, 
Carpenter, 
Shipwright, 
Carpenter, 
Carpenter, 
Transporlat'n  Agent 
Currier, 
Mouse  Wright, 
Veoraan, 
House  Wright, 


of  PluceeUings. 


John  G.  King, 
Horatio  Pratt, 
Ellis  Gray  Loring, 
Nathan  Brooks, 
Bradford  Sumner, 
jGeurge  S.  Hillurd, 
David  A.  Si  mm  out, 
Bradford  Sunintr, 
llenry  Chapin, 
Bradford  Sumner, 
Ulivcr  Prescoll, 
Ellis  Gray  Loring, 
Bradford  Sumntr, 
'John  G.  King, 
.\  a  than  B  rooks, 
Isaac  Oavi>^, 
Juhn  G.  King,  i 

'  Horatio  Pratt,  I 

N.  Marston,  | 

M  ha  man  Con  key,       | 
l^llis  Gray  Loriiig, 
Bradford  Sumner,      \ 
Bradford  Sumner, 
Nathaniel  F.  Saflbrd,] 
VVilliani  Thomas, 
Berij.  F.  Thomas, 
Ellfa  Gray  Loring, 
Ellis  Gray  Loring, 
S.  Leiand, 
CUis  Gray  Loring, 
Uaac  Davis, 
Bradford  Sumner, 
E.  D.  Beach, 
<Jeorge  W.  Warren, 
Brudlord  Sumner, 
Ilcnj.  F.'J'homas, 
Charles  MasoOi 
;e,  D.  Beach, 
David  Roberta, 
Oliver  Prescott, 
j  Aaron  PrescoU, 
'Henry  Chapin, 
Horatio  Pratt, 
John  G.  King, 
Ellis  Gray  Loring, 
Horatio  Pratt, 
Bradford  Sumner, 
Nathaniel  F.  SafTord, 
Oliver  Prescott, 
E.  D,  Beach, 
Nathaniel  F.  Safford, 
Bradford  Sumner, 
Horatio  Pratt, 
Renj.  F.  Tiiomas, 
Oliver  Prescolt, 
Bradford  Sumner, 
iS.  Leiand, 
I  IToralio  Pratt, 
Oliver  B.  Morris, 
Ijohn  G.  King, 
[Bradford  Sumner, 
1  Bradford  Sumner, 
Bradford  Sumner, 
David  A.  Simmons, 
1  Just  ice  W'il  lard, 
Bradford  Sumner, 
Isaac  Davis, 
Bradford  Sn mner, 
Zacharlah  Eddy, 
Chas.  VV.  Hartshorn, 
1  has.  W.  Hartshorn, 
Bradford  Sumner, 
Nathan  Brooks, 
Nnthnn  Brooks, 
Klite  Gray  Loring, 
Henry  Clinpln, 
William  Thomas, 
Chas.  VV.  Hartshorn, 
George  S.  ilillard, 
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THE    LAW    REPORTER. 


JULY,  1846. 


BOSTON   PRISON  DISCIPLINE  SOCIETY. 

Although  the  subject  of  prison  discipline  is  intimately  connected 
with  criminal  jurisprudence,  and,  therefore,  is  a  legitimate  topic  of 
remark  in  a  law  journal,  we  have  never  been  able  to  devote  much 
attention  to  it  in  these  pages,  inasmuch  as  a  full  investigation  of  the 
different  systems  would  have  occupied  more  space  than  we  were 
able  to  devote  to  any  one  subject.  But  the  attention  of  our  ira- 
mediate  neighborhood  has  recently  been  somewhat  excited  by  cir- 
cumstances to  which  we  will  briefly  allude.  The  Boston  Prison 
Discipline  Society  has  been  established  many  years,  and  we  believe 
it  is  universally  admitted,  that  it  has  been  the  means  of  vast  good 
to  convicts  and  to  society  in  general.  Nor  has  it  been  neglected 
by  the  public.  The  society  has  received,  since  its  organization, 
large  suras  of  money,  which  have  been  paid  to  its  secretary,  to 
other  clergymen,  and  for  printing  the  annual  reports.  It  is  well 
known,  that  this  society  has  been  a  strenuous  advocate  of  the 
Auburn  or  congregate  system  of  prison  discipline,  in  opposition  to 
the  Pennsylvania  or  separate  system.  In  relation  to  these  two 
systems,  we  do  not  propose  to  enter  into  any  discussion  at  present, 
although  we  confess  that  our  prepossessions  are  strongly  in  favor 
of  the  Yormer,  which  the  society  has  defended  with  so  much  zeal 
and  ability.  But  we  desire  to  direct  attention  to  another  subject, 
namely,  the  conduct  of  the  Boston  society,  and  the  manner  in 
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98  BOSTON  PRISON  DISCIPLINE  SOCIETY. 

which  the  peculiar  opinions  entertained  by  its  secretary  have  been 
maintained. 

The  doctrines  of  the  society  have  usually  been  unquestioned  in 
New  England,  and  no  little  surprise  was  manifested  at  the  annual 
meeting  last  year,  when  Mr.  Charles  Sumner  and  Dr.  S.  G.  Howe 
ventured  to  call  them  in  question,  and  to  propose  a  committee  of 
investigation.  The  result  of  that  investigation  was  two  reports, 
one  in  favor  of  the  Auburn,  and  one  in  favor  of  the  Pennsylvania 
system.  These  reports  the  society,  at  its  business  meeting  this 
year,  consisting  of  some  dozen  members,  voted  not  to  prints  for 
want  of  funds ;  and  they  also  voted  that  it  was  not  expedient  to 
discuss  the  subject  at  the  public  meeting.  Notwithstanding  this 
vote,  after  the  secretary  had  submitted  his  annual  report,  at  the 
public  meeting  of  the  society,  Mr.  Charles  Sumner,  an  officer  of 
the  society,  addressed  the  chair,  when  the  secretary,  with  an  as- 
surance which  could  not  but  surprise  his  own  friends,  interrupted 
him  by  saying :  "  Mr.  President,  the  annual  meeting  was  inter- 
rupted in  this  manner  last  year ;  there  are  gentlemen  present,  who 
are  invited  by  the  committee  of  arrangements  to  address  us." 
From  which  it  would  seem,  that  the  addresses  at  the  public  meet- 
ings of  this  society  are  all  cut  and  dried  beforehand  —  made  to 
order ;  a  fact  that  might  as  well  have  been  kept  back,  under  the 
circumstances,  for  the  credit  of  all  concerned.  Mr.  Sumner, 
however,  proceeded,  in  a  strain  of  great  eloquence  and  power,  to 
condemn  the  course  which  the  society  had  pursued  in  past  years, 
illustrating  his  points  by  facts  which  are  by  no  means  creditable  to 
the  society ;  averring,  among  other  things,  that  the  statements  con- 
tained in  the  annual  reports  had  been  pronounced  false  by  public 
reports  in  this  country  and  in  Europe,  and  that  a  letter  from  the 
Hon.  William  Jay,  an  honorary  vice-president  of  the  society,  and 
also  a  letter  from  Dr.  Bell,  a  corresponding  member,  in  favor  of 
the  separate  system,  had  both  never  been  read  to  the  society  nor 
published.  Amongst  other  authorities  referred  to  by  Mr.  Sumner, 
was  an  extended  review  of  the  reports  of  the  society,  in  a  recent 
German  work,  by  Varrentrap.  This  review  is  a  patient  and  care- 
ful investigation  of  the  whole  subject,  by  an  intelligent  foreigner ; 
and  we  have  thought  that  we  could  do  no  better  service  than  to 
print  a  translation  of  it  in  our  journal.  At  the  same  time,  we  take 
occasion  to  repeat,  that  we  do  not  agree  with  all  the  conclusions 
of  the  writer ;  for  we  are  not  ready  to  admit  that  the  prison  disci- 
pline, which  has  been  so  successful  in  New  England,  is  founded 
in  essential  error.  But  we  regard  the  article  itself  as  worthy  of 
the  attention  of  the  friends  of  humanity,  and  especially  of  jurists, 
in  every  part  of  our  country. 
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The  review  to  which  we  refer  is  by  Dr.  Varrentrap,  of  Frank- 
fort on  the  Maine,  and  is  published  in  Jahrbucher  der  GefmgnisS' 
kunde  tmd  BesserungsansicUten^  (Annals  of  Prisons  and  Houses  of 
Correction.)  The  writer  commences  by  speaking  in  praise  of  the 
practical  direction  which  the  subject  of  prison  discipline  has  taken 
in  America,  but,  at  the  same  time,  and  in  the  German  fashion, 
laments  the  want  of  scientific  character  of  our  efforts ;  asserting, 
that  there  is  to  be  found,  in  the  later  American  writings,  "  neither 
generous,  comprehensive,  light-diffusing  discussions  of  the  funda- 
mental questions,  nor  (indeed  much  less)  a  bold  examination  of 
numerous  facts,  compiled  with  industry  and  exactitude."  He 
then  enters  upon  an  examination  of  the  Boston  Prison  Discipline 
Society,  to  which  the  present  article  relates  exclusively :  — 

The  Boston  Prison  Discipline  Society  was  fonnded  in  the  latter  part  of  June, 
1825,  by  a  number  of  citizens  interested  in  the  condition  of  prisons.  The  object 
of  it  is,  as  the  first  report  announces  in  a  multitude  of  high-sounding  words,  with 
many  scripture  phrases  of  an  utterly  irrelevant  character,  '  the  improvement  of 
prisons.'  This  long  train  of  words  is,  in  itself,  of  little  importance ;  indeed,  we 
are  quite  accustomed  to  find  it  in  the  generality  of  American  writings.  Here, 
however,  it  has  been  prejudicial,  inasmuch  as,  amidst  all  these  sounding  phrases, 
the  founders  (or  at  least  the  writer  of  the  report)  have  entirely  omitted  to  specify, 
even  in  a  word  or  two,  the  manner  in  which  they  intended  to  accomplish  their 
object;  whether  through  scientific  instruction,  through  influence  exerted  upon 
the  various  official  departments  of  state,  or  through  visits  made  to  the  prisons 
and  prisoners,  or  through  protection  and  counsel  extended  to  discharged  criminals, 
&e.  Of  all  this,  one  finds  nothing  said.  In  this  respect,  the  lately  founded 
New  York  society  has  acted  more  wisely  and  logically.  That  which  is  not  pro- 
posed with  clearness,  is  rarely  carried  out  with  consistency. 

The  diflference  between  the  efficiency  and  power  of  performance  of  the  Boston 
and  the  older  Philadelphia  society  are  to  be  traced  principally  to  their  original 
composition.  The  Philadelphia  society,  composed  of  a  number  of  upright  phi- 
lanthropists, took  upon  itself  to  visit,  console,  and  assist  the  prisoners,  while  it 
•ought,  at  the  same  time,  to  give  information  concerning  the  aims  and  the  methods 
of  obtaining  good  prisons.  The  society  was  at  first  very  efficient ;  but,  gradually, 
as  the  most  active  members  resigned,  or  were  removed  by  death,  it  gave  but 
seldom  signs  of  life.  With  the  exception  of  a  visiting  committee  in  continued 
operation,  and  the  distribution  of  copies  of  the  official  reports  of  the  Philadelphia 
prison,  the  last  tok«n  of  activity  given  by  it  was  an  exceedingly  well-written 
report  in  the  year  1833.  Now,  new  life  has  sprung  up  in  the  society,  partly 
called  out  by  the  violent  attacks  made  upon  the  Philadelphia  prison  in  the  annusil 
reports  of  the  Boston  society. 

The  Boston  society  had,  on  the  other  hand,  from  the  very  first,  a  salaried 
officer,  namely,  a  secretary.  Its  activity,  therefore,  in  so  far  at  least  as  implied 
by  the  regular  appearance  of  its  annual  report,  was  of  a  more  methodical  char- 
acter. It  is,  indeed,  through  this  alone  that  the  whole  efficiency  of  the  society 
is  recognizable;  no  member,  save  the  secretary,  undertaking  or  accomplishing 
anything,  except  the  payment  of  a  yearly  subscription.  There  is  no  question  of 
visiting  committees,  of  protective  unions.  At  first,  provision  was  made  for  the 
payment  of  several  prison  preachers ;  now,  only  for  the  payment  of  a  secretary. 


Digitized  by 


Google 


100  BOSTON  PRISON  DISCIPLINE  SOCIETY. 

whose  doties  chiefly  consist  in  making  an  annual  report,  composed  of  abstracts 
of  the  various  ofllicial  reports  presented  by  the  various  prisons,  and  thus  con- 
tributing to  a  general  knowledge  of  the  condition  of  prisons  in  America.  In  the 
yearly  meetings,  also,  no  profound  discussions  of  single  important  questions  have 
taken  place. 

In  order  to  estimate  rightly  the  means  which  have  been  at  the  society's  disposi- 
tion, we  have  arranged  the  income  and  expenditures  of  every  year  under  diflerent 
heads,  according  to  the  account  of  them.  We  find  from  these  that,  during  the 
nineteen  years  of  its  existence,  the  society  has  received  $58,150.  Of  this  sura, 
$  37,500  consist  of  yearly  subscriptions  and  donations ;  $  1900  have  been  realized 
from  the  subscriptions  of  life  members  ;  $  4 160  have  been  collected  by  the  agent, 
Mr.  Barrett,  principally  during  his  jonrney  in  the  southern  and  western  states ; 
$1500  by  other  collections;  $1330  by  the  sale  of  Reports;  $1130  fur  the 
same  from  the  state  governments,  of  which  $630  from  Massachusetts,  Maine 
$  100,  New  York  $  350,  and  Connecticut  $  50 ;  $  735  of  interest  have  been  re* 
ceived;  $2400  have  been  paid  back  by  the  governments  of  Massachusettts 
($1450)  and  Connecticut,  being  moneys  lent  at  an  earlier  period  fur  the  payment  of 
prison  chaplains.  The  expenditures  amount  to  about  $  56,800,  namely,  $  27,000  * 
fur  the  support  of  the  secretary ;  $  8420  for  that  of  settled  clergymen,  or  in  payment 
of  occasional  sermons,  as  follows ;  in  Trenton,  from  1826  to  1829,  $  300 ;  in  Boston, 
from  1826  to  1832,  $1200;  in  Auburn,  from  1825  to  1837,  $2670;  in  Sing 
Sing,  from  1827  to  1831,  $638;  and  in  Wethersfield,  from  1831  to  1840,  $3620. 
A  small  part  of  the  remainder  has  been  appropriated  to  travelling  expenses,  the 
chief  part,  however,  to  the  printing  ot  the  annual  reports. 

In  the  further  consideration  of  the  achievements  of  this  society,  we  must,  as  we 
have  already  said,  direct  our  attention  especially  to  their  annual  reports.  That  which 
has  been  accomplished  by  the  chaplains  in  the  pay  of  the  society,  however  bene- 
ficial it  may  have  been,  is  yet  of  such  a  nature  as  to  admit  of  no  positive  demon- 
stration. So  much,  however,  appears  to  us  in  many  parts  of  the  reports,  that  the 
society,  like  many  others  in  North  America,  was  rather  too  well  satisfied  of  the 
meritoriousness  and  praise  worthiness  of  its  operations,  if  the  gospel  was  only 
preached,  and  the  Bible  distributed. 

The  author  then  proceeds  to  give  a  particular  account  of  each 
of  the  annual  reports  of  the  Boston  Society,  in  the  course  of 
which,  he  does  justice  to  the  efforts  made  to  abolish  imprisonment 
for  debt,  and  to  provide  for  the  insane.  He  seems  to  regard  the 
first  reports  as  the  most  carefully  prepared  and  useful,  and  occa- 
sionally speaks  v^ilh  severity  of  the  manner  in  which  the  secretary 
has  performed  his  labor.  Witness  the  following  curious  criti- 
cism :  — 

He  (the  secretary)  throws  out  the  opinion,  "that,  for  manslaughter,  arson, 
treason,  highway  rubbery,  or  duelling,  when  resulting  in  the  simple  loss  of  life, 
the  penalty  of  death  should  be  abolished.  In  all  cases,  however,  where  the 
crime  brings  with  it  the  evidence  of  intentional  murder,  we  believe  that  the  pun- 
ishment desired  [intended]  by  God  is  death.  *  Whoso  sheds  man*s  blood,  by  man 
shall  his  blood  be  shed.'  (Genesis.)  Any  further  representation  of  the  advan- 
tages or  disadvantages  of  the  death  penalty,  seems  to  Mr.  Dwight  quite  onne- 

*  The  annual  salary  of  the  secretary  was  at  first  $1000  ;  bat,  gradually  rising,  it 
has  been,  since  1838,  as  high  as  $1700.    Ed. 
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ary  after  the  oppoeing  quotation  of  this  single  passage  of  the  Bible.  We  will 
anticipate  the  coarse  of  our  remarks  a  little,  by  making  the  (bllowing  extract 
ftom  the  10th  report :  *  In  considering  events  like  this,  (a  roan  in  Wethersfield, 
eondeained  to  perpetual  imprisonment  for  an  attempt  to  poison,  had  murdered  an- 
other prisoner,  locked  up  in  the  same  cell  with  him,)  the  command  of  God 
appears  to  us  holy,  just,  and  good  :  whoso  sheds  man's  blood,  by  man  shall  his 
blood  be  shed."  To  us  on  this  side  of  the  ocean,  there  seems  to  be  something 
very  original  in  this  manner  of  understanding  the  Bible,  which  asserts  that  it  is 
God  who  desires  the  shedding  of  human  blood,  or  who  commands  the  destruction 
of  a  whole  people,  only  because  the  writers  of  the  Old  Testament,  from  their 
point  of  view,  and  in  their  way  of  judging,  chose  to  put  in  the  mouth  of  God  the 
expression  of  feelings  so  unloving,  so  directly  in  opposition  to  the  doctrines  of 
the  New  Testament.  Not  less  singular  is  the  ending  of  this  seventh  report,  in 
which  the  chapter,  entitled  '  Conclusions,'  (p.  73-74,)  is  divided  under  the  follow- 
ing heads :  ^  imprisonment  for  Mt;  Sunday  schools ;  the  Bible;  the  clergy  in  pris^- 
ens;  the  mediate  influence  of  this  society;  improvement  of  prisoners;  our  Lord 
Jesus  Christ,^  Strange,  yes,  even  unbecoming,  does  it  appear  to  us,  thus  to 
place  the  name  of  Jesus  Christ  as  the  superscription  of  the  last  of  the  discon- 
nected heads,  which  constitute  the  *"  Conclusions.'  That  which  is  contained  un- 
der this  head  amounts  verbally  to  this :  *  Our  Lord  Jesus  Christ.  He  is  our 
leader.  He  has  given  us  an  example.  His  word  is  our  pledge  [security],  his 
promise  our  reward,  his  spirit  the  great  aim  of  our  prayers,  his  plan  of  salvation 
for  poor  sinners,  the  great  object  of  our  worship  and  our  praise.'  Such  a  conclu- 
sion, taken  in  cennection  with  that  which  precedes,  seems  really  banale,  and  the 
expression  of  spiritual  pride,  rather  than  of  genuine,  humble  Christian  piety,  and 
true  love  of  one's  neighbor.  If  these  writers,  who  wish  especially  to  represent 
the  pious,  would  but,  in  their  mode  of  representation,  take  example  by  Christ, 
whose  teachings  were,  through  their  very  simplicity  and  truthfulness  of  expres- 
sion, so  overcoming,  so  victorious,  then  could  such  flourishing  bombast  (found 
by  US,  unhappily,  also  here  and  there  in  German  reports  on  the  poor  and  on 
prisons)  no  longer  so  conceal  the  plain  truth,  and  not  give  itself  the  appearance 
of  self-conceit. 

We  are  reluctantly  obliged  to  omit,  for  want  of  room,  this  criti- 
cal examination  of  the  several  reports,  and  must  confine  ourselves 
to  the  statement  of  the  general  results  to  which  the  writer  arrives. 

One  sees,  that  these  nineteen  yearly  reports  have  taken,  for  their  theme  of 
discussion,  highly  important  subjpcts  ;  they  have,  particularly  in  the  first  years, 
collected  much  material ;  and  extracted  it,  at  first,  partly  wiih  industry  and  selec- 
tion. They  have  spread  much  information  in  regard  to  imprisonment  for  debt 
(and  its  amelioration)  and  matters  relating  to  the  insane,  and  have  evidently  exer- 
cised, also  practically,  an  essential  influence.  In  regard  to  the  arrangement 
of  penitentiary  institutions,  however,  they  seem  to  have  been  without  any 
practical  eflfect.  The  circumstance,  that  there  are  in  North  America,  more 
penitentiaries  after  the  Auburn  than  after  the  Philadelphia  model,  has  certainly 
DO  connection  with  an  influence,  which  the  Boston  reports  may  perhaps  have  ex- 
ercised in  this  respect;  but  may  evidently  be  ascribed  (as  appears  from  all 
the  oflidal  documents)  above  all  to  the  circumstance,  that  in  America,  a  greater 
stress  than  upon  all  other  considerations  (as  upon  preventing  corruption,  refor- 
mation, etc.)  is  laid  upon  the  greater  income  for  the  state,  which,  (the  wages  for 
work  being  high  in  America)  the  Anbom  institations  promised  to  yield,  and  have, 
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in  fact,  yielded  ;  because  many  of  them  are  carried  od  particularly  in  considera- 
tion of  the  high  profits  of  labor,  and  indeed  many  are  let  altogether  to  the  highest 
bidder,  or  the  superintendent  receives  a  large  salary  in  proportional  percentage 
from  the  profits  of  labor,  or  even  gives  the  state  a  certain  sum,  for  which  he  then 
can  make  the  prisoners  work  as  much  as  he  chooses,  and  thus  makes  a  considera- 
ble gain  for  himself,  and  is  the  best  paid  officer  in  the  whole  state.  In  places 
also  where  the  Philadelphia  system  was  once  introduced,  these  reports  have  exer- 
cised no  influence  in  their  tendency.  But  we  believe  that  they  have  been,  pro- 
portionally, of  little  use  in  theoretic  or  scientific  respect,  and,  moreover,  in  Europe 
perhaps  (where  it  was  not  known  that  they  contain  only  the  opinions  of  the 
secretary,  but  not  that  of  a  large  society)  they  may  have  done  harm  with  persons 
less  informed,  by  spreading  abroad  mutilated  facts  and  incorrect  views.  We 
must,  therefore,  consider,  having  first  given  a  brief  statement  of  their  contents, 
whether  these  reports  have  at  all  performed,  or  striven  to  perform,  what  might 
be  expected  in  the  course  of  two  decades  of  years,  and  with  unusually  large 
means  of  money. 

The  nineteen  yearly  reports  (from  1826-1844)  lying  before  us,  occupy  a 
space  of  1870  octavo  pages ;  each  yearly  report  is  hence,  on  an  average,  about 
98  pages  long.  When  we  now  consider,  that,  with  the  exception  of  «the  already 
mentioned  salaries  of  clergymen,  the  whole  remainder  of  the  expenses  has 
been  chiefly  devoted  to  those  yearly  reports,  we  cannot  but  find  the  yearly, 
returning  expense  of  $2000  to  $2500  per  100  octavo  pages,  which  are, 
or  pretend  to  be,  for  the  most  part,  copies  of  official  reports,  enormously  high. 
Nay,  we  are  compelled  to  consider  it,  particularly  by  the  mode  in  which  the 
reports  are  drawn  up,  a  honible  waste  of  money,  which  can  be  explained  only 
by  the  consideration  that  the  persons  in  Boston,  on  the  one  hand,  never  thus 
analyzed  the  expenses  and  the  performances,  and  on  the  other  hand,  that  they 
wished,  above  all  other  things,  to  give  to  the  secretary,  Mr.  Dwight,  a  subsistence. 
This  opinion  we  must,  according  to  our  conviction,  state  the  more  decidedly, 
because  those  reports  do  not  contain  a  single  extensive  and  connected  original 
article  of  the  secretary,  but  only  single  passages  of  the  printed  official  reports  of 
the  diflferent  American  penitentiaries,  here  and  there  accompanied  with  some 
reasoning  remarks,  which  are  not,  however,  the  result  of  a  more  extended  study. 

We  should  think  that  with  far  less  means,  such  an  half-official  society,  might 
have  obtained  all  the  yearly  reports  of  the  North  American  penitentiaries,  from 
which,  by  a  man  conversant  with  the  subject,  extracts  might  have  been  made  with 
sensible  selection,  and,  above  all,  with  honesty,  and  carefully  giving  facts  and 
figures,  and  thus  the  many  materials  which  are  otherwise  accessible  only  to  few, 
might  be  brought  to  the  knowledge  of  many  persons.  This  might  have  been 
attained  with  about  as  many  hundreds  of  dollars,  as  thousands  have  now  been 
expended,  without  attaining  this.  For  it  is  a  truly  melancholy  but  undeniable 
truth,  which  must  present  itself  to  any  one  who  has  studied  these  reports  atten- 
tively, thoroughly,  and  comparing  them  with  the  pages  of  official  documents,  that 
these  dear  reports  are  not  complete,  not  reliable,  and  not  candid  extracts  of  official 
documents ;  they  are  only  a  selection  of  certain  passages,  of  certain  reports  and 
from  certain  years,  extracted  with  a  onesided  party  view,  according  as  they  were 
calculated,  to  serve  a  certain  purpose. 

The  reports  have  never  been  compile  enough,  to  enable  the  reader  to  study 
by  AtfTue//*  the  results  of  the  diflferent  institutions  year  after  year,  and  to  form  an 
opinion  of  his  own.  They  are  most  complete,  it  is  true,  during  the  first  years,  and 
then  it  happens,  that  one  receives  a  faithful  and  living  picture  of  the  course  of 
acme  institutions  for  certain  years.    But  even  in  this  respect,  they  are  in  the 
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early  years  deficient  in  many  points ;  as  in  the  one  year,  the  extracts  principally 
relate  to  the  relapses,  and  in  the  other  year,  to  the  influence  of  religious  instruo- 
tioQ,  (and  then  they  pass  almost  entirely  over  the  subject  treated  of  in  the  pre- 
ceding year)  etc. ;  but  the  institutions  are  never  discussed  in  a  uniform  manner 
several  years  in  succession.  This  is  especially  the  case  in  regard  to  positive  facts 
and  numbers  (receptions,  deaths,  etc.)  so  that  it  is  impossible,  from  the  whole  of 
the  Boston  yearly  reports,  to  make  for  one*s  self  a  complete  table  of  receptions, 
pardons,  deaths,  etc.,  even  for  a  single  penitentiary.  With  the  exception  of 
Aaborn  on  which  there  is  in  the  13th  report  (p.  110)  a  pretty  complete  table, 
which  is  made  by  the  clergyman  there,  and  reaches  to  the  year  1837,  there  could 
■ot  be  made  for  any  institution,  more  than  the  tenth  part  of  a  table,  like  the  one 
which  we  have  furnished  in  volume  VI,  on  Philadelphia.  As  to  some  institutions 
there  can  be  extracted  hardly  ten  figures  from  all  the  reports.  However,  the  first 
reports  difier  yet  very  much  from  those  of  a  later  period,  as  we  have  already 
mentioned  ;  the  more  abundant  the  later  ones  grow  in  errors  and  often  verbally  re- 
peated personal  diatribes,  the  poorer  they  grow  in  facts  affording  true  interest. 
We  have  mentioned  reports  in  which  only  the  table  occupying  but  half  a  page 
can  be  called  truly  instructive,  and  besides  this,  such  tables  are  also  so  badly 
made  op,  that  the  simplest  and  most  necessary  points,  as  the  number  of  prisoners 
received  daring  the  year,  and  the  average  number  of  prisoners  daily  attended  to, 
are  not  mentioned  at  all.  This  reproach,  of  the  grossest  incompleteness,  weighs 
the  heavier  upon  the  Boston  reports,  since  with  a  little  accurary  and  industry, 
good  and  complete  extracts  might  have  been  furnished,  as  the  chapter  on  the  sub- 
ject of  insanity  in  the  different  reports,  furnishes  the  proof,  that  Mr.  Dwight  is 
competent  to  such  a  labor  if  he  chooses  to  do  it. 

The  reports  are  as  Utile  to  be  relied  upon  as  they  are  incomplete.  The  facts 
and  extracts  furnished  by  Mr.  Dwight  have  lost  their  value,  mainly  because  he 
has  for  the  most  part  only  reported  what  served  to  prove  the  one  or  other  proposi- 
tiooon  which  he  would  treat,  and  because  the  inferences  drawn  are  stated,  but 
the  facts  from  which  they  are  drawn,  are  never  completely  communicated,  so  as 
to  enable  a  person  to  supervise  the  correctness  of  them,  or  to  draw  an  inference 
himself.  And  besides  many  of  them,  proceeding  from  a  false  point  of  view,  are 
erroneoos  or  directly  untrue.  These  faults  are  repeated  in  each  report  innumera- 
bly often,  nay  almost  in  every  question  treated  by  him  to  a  certain  degree.  It 
would  occupy  much  space  to  prove  it  in  individual  cases  where  it  regards  views. 
We  will  therefore  dwell  for  a  moment,  rather  on  some  numerical  statements, 
where  it  can  be  done  shorter,  and  for  example,  commence  with  page  48  of  the 
I4th  report.  Here  are  stated  199  receptions,  in  Philadelphia,  during  the  year 
1837,  but  it  must  be  217 ;  also  there  are  stated  9  deaths  in  Wethersfield,  instead 
of  4,  as  may  be  read  in  the  same  report  page  36 ;  on  the  same  page  it  is  said, 
that  at  the  end  of  the  year,  187  prisoners  had  remained  in  Wethersfield,  but  in 
the  13th  report,  p.  109,  the  number  stated  was  198.  In  the  15th  report,  p.  43, 
are  stated  in  the  year  1839,  for  Frankfort,  80  receptions,  (8  more  than  in  the 
year  previous  where  there  were  72,)  on  p.  46  and  47,  however,  86  are  mentioned 
twice ;  likewise,  p.  43,  we  find  for  Columbus,  one  who  was  shot  in  the  attempt 
to  escape,  p.  46,  we  find  the  same  counted  up  as  having  occurred  in  Frankfort. 
In  the  13th  report,  p.  109,  it  is  stated,  that  in  the  year  1832,  there  had  been  dis- 
missed from  Sing-Sing  65,  (instead  of  133,)  34  had  been  pardoned,  (instead  of 
28,)  and  28  had  died,  (instead  of  153.)  His  mistakes  of  this  kind  are  in  quantities 
everywhere.  When  a  person  only  reads  over  such  a  passage,  he  cannot  discover 
the  mistake,  but  when  he  wishes  to  make  up  for  himself,  from  all  these  reports, 
geoend  tables,  as  we  have  tried  to  do,  or  when  he  compares  each  individual 
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number  of  the  Boston  reports  with  the  official  original  reports,  so  far  as  be  is  able 
to  procure  them,  he  finds  everywhere  these  self-contradicting  numbers  and  m»- 
takes.  But  then  we  may  ask,  for  what  purpose  are  these  reports  when  that 
which  relates  to  facts,  is  for  the  most  part  false,  and  one  consequently  does  not 
know,  what  to  take  as  true  and  what  not,  —  or  of  what  value  are  tables  whieh 
oontain  false  numbers  ?    Truly  not  much  or  nothing  at  all. 

That  no  one  need  think  that  the  mentioned  mistakes  are  only  misprints,  or 
trifling,  or  rare  exceptions,  we  will  show,  by  a  few  examples,  with  what  unac- 
countable carelessness  of  the  enormous  expenses,  which  the  society  devotes  to  the 
making  of  these  reports,  everything  statistical  has  been  treated. 

Let  us  take,  for  instance,  the  table  furnished  in  report  18,  p.  103,  oocopying 
not  quite  half  an  octavo  page,  on  Philadelphia,  which  has  been  so  much  attacked, 
and  compare  it  with  the  original  reports,  and  we  find  on  this  small  space  not  less 
than  fifteen  false  numbers,  (and  others,  159  and  133,  after  expiration  of  the  time 
of  punishment  in  the  years  1837  and  1838,  instead  of  137  and  110,  &c.)  Or,  let 
us  take  the  table  taken  from  the  19th  Boston  report,  and  accurately  reprinted  in 
this  volume,  p.  143.'  When  we  add  up  the  numbers  of  the  difllerent  columns, 
we  find  the  sum  total  of  the  1st,  2d,  6th,  and  7th  columns  not  agreeing  with  the 
numbers.'  Is  now  the  summing  up  incorrect,  or  are  some  of  the  abore  placed 
numbers  false?  This  is  what  we  cannot  know.  Let  us  further  consider  the 
table  in  its  other  direction ;  let  us  take  the  number  of  prisoners  that  were  left  at 
the  beginning  of  the  year,  (column  1,)  add  to  it  the  number  of  those  received  in 
the  course  of  the  year,  (column  5,)  and  subtract  therefrom  the  number  of  all  that 
were  discharged  in  the  same  year  or  died,  (columns  6-9,)  —  we  must  find  the 
number  of  those  that  remained  at  the  end  of  the  year  (column  8.)  But  the 
numbers  of  this  column  do  not  agree,  on  this  table,  with  regard  to  eight  peni- 
tentiaries ;  they  are  correct  only  with  the  four  smallest,  and  the  two  Philadelphia 
ones.  Where  is  now  the  mistake  here!  But  this  must  be  clear,  that  a  table,  in 
which  one-half  of  the  numbers  is  incorrect,  has  no  value,  and  that  the  statements 
of  the  author  of  it  cannot  be  relied  upon  at  all. 

We  will  lay  before  our  readers  only  one  table  more,  because  a  remark  gene- 
rally imporunt  may  be  at  the  same  time  connected  with  it.  On  page  48  of  the 
14th  report,  several  times  mentioned,  is  found  a  small  table  on  the  relative  mor- 
tality in  prisons  during  the  years  1838-1838.  The  last  six  columns  relate  to  the 
penitentiaries  at  Charlestown,  Philadelphia,  and  Auburn.  One  column  for  each 
penitentiary  is  always  headed  *  Prisoners,'  and  the  other  '  Deaths.'  We  wished 
to  convince  ourselves,  more  accurately,  on  what  basis  Mr.  Dwight  makes  his 
comparisons ;  we  had  therefore  to  take  the  official  reports  of  these  institutions, 
and  from  them  to  extract  and  put  together,  from  each  individual  year,  the  re- 

*  The  only  alteration  that  we  have  allowed  ourselves  to  make,  is  the  addition  of 
the  a  and  b  in  the  seventh  column.  Though  the  original  has  these  two  notes,  yet 
through  fault  of  the  printer,  or  proof-reader,  or  somebody  else,  the  notes  have  no- 
where been  designated  in  the  tables.  The  numbers  23  and  3,  by  which  we  have 
placed  them,  are  the  only  ones,  to  which  they  seem  to  t>e  adapted. 

'  We  supposed  that  the  sum  total  would  perhaps  agree,  if  the  omitted  numbers 
were  added  for  the  penitentiary  in  Pittsburg;  but  this  is  not  the  case,  for  then  not 
a  single  other  column  would  agree.  Mr.  Dwight  could,  with  some  attention,  have 
supplied  these  numl>ers,  for  though  he  was,  perhaps,  not  yet  in  possession  of  the 
proper  Pittsburgh  official  report,  be  need  only  to  have  referred  to  the  last  page  of 
his  own  nineteenth  report,  in  order  to  find  there  all  the  nnmbers  by  Mr.  Barrett. 
This  also  is  an  additional  proof  of  the  negligence,  with  which  these  reporu  are 
prepared. 
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BMctive  numbers.  We  then  found  that  Mr.  Dwi^ht  understands,  by  the  title 
'rrisoners,'  in  Charlestown,  those  remaining  at  the  commencement  of  ihe  year; 
in  Philadelphia,  the  daily  average  nnrober;  and  in  Auburn,  (without  any  nearer 
Dotation,)  for  the  first  six  years  those  remaining  at  the  end  of  the  year,  but  for 
the  last  four  years  the  daily  average  number,  and  fbr  the  seventh  year  he  reprints 
once  more  the  number  of  the  preceding  year.  This  is,  however,  the  case  in 
almost  mil  the  reports,  and  with  regard  to  the  majority  of  institutions ;  every- 
where we  find  the  title  *  Number  of  prisoners; '  by  this  he  understands,  in  one 
case,  those  remaining ;  in  another,  these  and  the  new  comers  taken  together ; 
and  in  another  also,  the  daily  average  number.  One  never  knows,  for  certain, 
what  is  to  be  understood  by  this  title.  If  we  want,  however,  to  arrive  at  any 
result,  which  may  have  any  the  least  value,  we  must  begin  from  the  beginning  over 
again,  and  examine  the  ofScial  documents  of  the  different  penitentiaries  one  by 
one;  (these  it  is  difficult  to  procure,  even  in  America,  as  they  are  soon  wasted.) 
Of  what  use  then  are  all  the  numbers  and  facts,  collated  at  the  expense  of  one 
hundred  thousand  florins,  (about  $  50,000,)  when  they  are  so  little  to  be  relied 
upon,  that  one  has  to  examine  and  calculate  them  over  again,  and,  if  one  wishes 
to  be  accurate  in  his  labors,  one  cannot  with  safety  rely  upon  a  single  one?  Of 
course  there  are  not  many  people  who  have  pleasure  and  leisure  for  the  not  small 
trouble  of  thoroughly  studying  the  Boston  reports ;  on  the  contrary,  most  per- 
sons have  read  them  over  only  cursorily,  and  of  the  conclusions  resting  on  so  slight 
a  foundation,  accepted  what  pleased  them.  Thus,  then,  it  has  happened,  that  these 
reports  have,  here  and  there,  essentially  contributed  towards  spreading  errors. 

It  now  remains  for  us  to  prove,  that  those  extracts  and  statements  of  Mr. 
Dwight,  incomplete  and  not  to  be  relied  upon  as  they  are,  have  been  made 
often  with  as  little  frankness  and  candor ;  that  frequently  the  most  important  and 
well-known  points  have  been  passed  over,  and  on  the  fragmentary  premises  a 
different  conclusion  has  been  built  than  would  have  been  possible  with  more  com- 
pleteness. This  is  principally  the  case  when  the  author  wishes  to  attack  the 
Philadelphia  penitentiary  system.  To  this  system  he  objects,  (beside  the  smaller 
income  from  labor,  which  is  obtained,  because  the  whole  domestic  discipline 
is  less  arranged  with  a  view  to  the  greater  profits  from  labor,)  principally, 
the  severe  punishments,  the  great  mortality,  the  many  cases  of  insanity,  the 
convictions  and  relapses;  and  seeks  to  defend  his  objections  from  the  conclu- 
sions therefrom.  From  this  it  may  be  seen,  however,  either  that  we  Europeans 
know  much  more  accurately  than  Mr.  Dwight  the  circumstances  of  ihe  Phila- 
delphia penitentiary,  or  that  he  purposely  misunderstands  and  conceals  many 
things. 

In  relation  to  punishments ,  he  produces,  in  fact,  nothing  else  than  what  he 
discusses  at  large  in  several  reports,  resting  upon  the  authority  of  McElmee, 
which  is  more  than  suspicious,  the  punishment  inflicted  upon  the  prisoner 
Macumsey.  The  case  was  as  follows :  In  1834,  several  persons  in  Philadelphia 
made  the  complaint,  that  a  refractory  prisoner.  Macumsey,  had  received  the 
punishment  with  an  instrument  which,  when  he  violently  shrieked,  pressed 
against  his  palate,  so  that  he  died  soon  afler  it.  Although  all  impartial  persons 
saw  in  the  whole  accusation  only  an  attack  of  political  opponents  of  the  super- 
intendent of  the  Philadelphia  penitentiary,  Mr.  Wood,  (since,  in  America,  politics 
unfortunately  interfere  with  many  things  where  they  do  not  belong,)  yet  the 
highest  department  of  government  appointed  a  committee  to  investigate  the  case. 
The  investigation  was  made  thoroughly  and  circumstantially ;  several  dozens  of 
witnesses  were  examined ;  but  the  final  conclusion  was,  that  the  death  had  nothing 
to  do  with  the  punishment,  and  that  this  certainly  abominable  mode  of  punish* 
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ment  was  not  entirely  what  it  had  been  alleged  to  be,  and  farther  that  it  had  been 
applied  without  oider  from  the  superintendent.  This  act  of  paniahment,  which 
oocorred  once,  appears  to  us,  though  the  complainants  were  dismissed,  to  have 
been  highly  improper  and  unworthy ;  but  this  case  happened  in  the  year  1834, 
and,  since  then,  this  mode  of  punishment  has  never  been  again  inflicted ;  on  the 
contrary,  all  those  who  have  visited  and  studied  Philadelphia,  report,  that  the 
disciplinary  punishments,  inflicted  there,  are  both  mild  and  rare.  (See,  for  in- 
stance, Tellkampf,  p.  119.) 

Mr.  Dwight,  however,  does  not  hesitate  to  bring  up  once  more  at  large,  this  one 
instance  in  the  report  of  the  year  1843.  This  alone,  we  think,  may  best  prove  that 
he  was  not  able  to  find  anything  improper  in  the  mode  of  disciplinary  pnnish- 
ment  of  the  Philadelphia  penitentiary  for  the  last  ten  years.  It  is  only  snrpris- 
ing,  that  he  does  not  mention  scarcely  at  all,  or  only  passingly,  the  terrible  punish- 
ments which  in  Sing  Sing  and  other  Auburn  penitentiaries,  belong  to  the  daily  prac- 
tice, and  that  he  never  recnrs  to  them  again.  In  Philadelphia,  the  highest  state 
authority  found,  upon  close  examination,  nothing  deserving  censure  in  that  one 
case.  In  Sing  Sing  and  other  places,  directors  and  magistrates  utter  exclama- 
tions of  horror ;  thus,  for  instance,  we  read  in  a  report  of  a  committee  to  the 
Senate  of  April  16th,  1839,  on  Sing  Sing :  *  that  an  insane  prisoner  had  re- 
ceived in  three  weeks,  one  thousand  lashes,  that  sick  persons  in  the  hospital  had 
been  whipped,  and  that  others  had  been  incapacitated  by  blows ;  that  there  was 
reason  to  believe  that  prisoners  had  been  driven  to  commit  suicide,  through  the 
cruelty  of  the  officers,  and  that  persons  of  mental  disease  had  died  in  consequence 
of  the  hard  punishments,'  (p.  5,  6  and  33.)  Mr.  Dwight  knows  this  very  well, 
but  he  gently  passes  over  it,  (see  fourteenth  report,  p.  41.)  In  consequence  of 
this  investigation,  the  superintendent  of  Sing  Sing,  Mr.  Lynds,  was  discharged, 
and  a  milder  discipline  introduced  ;  but  after  this,  disorder  and  insuboidination 
gained  ground  to  such  a  degree,  that  they  had  to  apply  once  more  to  Mr.  Lynds, 
and  replace  him  in  the  office.  Now  the  lavish  dealing  out  of  whipping  began 
anew,  as  one  of  the  inspectors  of  this  penitentiary,  Mr.  Edmonds,  lamentingty 
informs  us  at  the  end  of  the  year  1844,  (see  below  his  speech  in  the  New  York 
report.)  Notwithstanding  this  cruelty,  which  for  tens  of  years  has  daily  taken 
place  in  many  Auburn  institutions,  it  does  not  occur  to  the  advocates  of  the  sepa- 
rate system,  to  tell  us  that  with  the  Auburn  system,  poor  insane  and  bed-ridden 
patients  must  be  whipped,  and  whipped  to  draw  blood,  and  others  be  driven  even 
to  suicide.  They  only  assert  and  prove  h j  figures ^^ih^i  in  all  Auburn  institutions 
the  punbhments  must  be  far  more  frequent  and  severe,  than  in  the  Philadel- 
phia ones.  (This  proof  we  shall  furnish  at  the  end  of  this,  or  at  the  beginning 
of  the  next  number,  in  an  answer  to  Mr.  Dwight,  but  omit  it  here  for  the  present 
in  order  to  avoid  repetition.)  But  we  may  be  allowed  to  wish,  that  Mr. 
Dwight  would  not  always  bring  up  again  his  one  case  which  occurred  eleven 
years  ago,  and  join  erroneous  reflections  with  it. 

The  objection  that  the  Philadelphia  system  necessarily  causes  a  greater  mar-' 
tdlity  of  prisoners  than  the  Auburn,  we  find  repeated  in  all  reports  from  the  10th 
to  the  18th,  though  in  most  cases  expressed  but  briefly,  but  the  more  decidedly 
and  violently.  A  few  times,  however,  as  in  the  13th  and  17th  reports,  there  may 
be  found  a  distant  attempt  at  a  comparison  based  upon  several  institutions,  but  it 
is  extremely  imperfect,  and  many  figures  are  incorrect.  In  most  reports,  how- 
ever, we  find  repeated,  without  any  further  evidence,  simply  the  following  sen- 
tence, (often  adorned  with  initials)  :  in  Auburn  institutions  the  mortality  is  8.00, 
in  Philadelphia  5-6.00 ;  the  latter  system,  hence,  kills  three  times  as  many  men 
as  the  former.    In  the  17th  report,  where  Mr.  Dwight  furnishes  more  than  else- 
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where,  some  materials,  he  places  the  institiitions  of  Concord,  Wethersfield, 
Boston  and  Anbnm  against  Philadelphia ;  hot  he  takes  good  care  not  to  mention 
the  institutions  at  Baton  Ronge,  Columbus,  Baltimore,  Sing  Sing  and  Nashville, 
becaoae  these  being,  besides,  the  largest  and  most  important  Auburn  penitentia- 
ries, have,  every  one  of  them,  a  decidedly  larger  mortality  than  those  mentioned 
by  him,  (see  vol.  tI.  p.  47) ;  and  on  the  other  hand,  he  does  not  speak  of  Tren- 
ton and  Pittsburg,  because  they  have  a  smaller  mortality  than  Philadelphia.  He 
has  done  as  Mr.  Lucas  and  Mr.  Faucher  (see  vol.  y.  p.  235  and  240,)  in  order 
to  attack  the  Philadelphia  system ;  they  select,  on  the  one  hand,  the  best  years, 
and  some  of  the  most  favorable  Auburn  institutions,  and  they  take,  on  the  other 
hand,  only  the  worst  year  of  Philadelphia,  which  labors  under  the  most  unfavor- 
able external  circumstances,  and  then  call  out  in  unison  (18th  report,  p.  48) :  *  We 
know  no  parallel  to  this  among  all  the  reformed  prisons  in  the  United  States.' 

We  would  fain  know,  what  may  not,  in  this  manner,  be  asserted,  at  pleasure, 
and  apparently  be  proved.  However,  it  is  well  known  that  the  mortality  in  the 
Auburn  institutions  is  not  2.00,  as  Mr.  Dwight  states,  but  3.10,  and  that  iu 
Philadelphia  was  not  6.00  but  3.40,  (see  vol.  vi.  p.  48.)  Once  Mr.  Dwight 
mentions  the  color,  (report  18,  p.  47,)  and  says  :  '  This  has  been  the  standing 
apology,  for  years,  of  the  inspectors  and  physician,  for  the  dreadful  mortality  of 
the  prisoners,  that  so  large  a  proportion  of  them  are  colored.  It  is  the  strongest 
reason  against  the  system,  instead  of  being  an  apology  for  it  Their  color  indi- 
cates that  they  have  been  neglected  and  down- trodden.  Why  adopt  a  system  of 
punishment  for  their  crimes,  which  is  so  destructive  of  human  life  to  persons  of 
their  color?  Is  this  humane!  Or  are  not  colored  people  human?  Is  patience  a 
virtue,  in  the  endurance  of  such  wrongs  ? ' 

With  these  phrases  Mr.  Dwight  dismisses  this  question.  He,  of  course ^  con- 
ceals, that  also  among  the  free  population  in  Philadelphia,  the  colored  people 
have  a  mortality  as  large  again  as  the  white,  (see  vol.  iv.  p.  6) ;  he,  of  course, 
conceals^  that  also  in  the  Auburn  institutions  the  colored  prisoners  have  a  greater 
mortality  than  the  white,  and  that,  for  instance,  in  Wethersfield,  (the  best  Au- 
burn penitentiary,  which  is  more  healthily  situated  than  Philadelphia,)  the  yearly 
mortality  of  the  colored  persons  amounted,  in  the  years  1841-1844,  to  10.00, 
and  in  Philadelphia,  on  the  other  hand,  only  to  6.00.  Mr.  Dwight  of  course 
conceals,  that  the  mortality  in  the  former  penitentiary,  with  the  social  system, 
amounted  to  6.00,  whilst  with  isolation  it  has  fallen  to  3.0.  Mr.  Dwight,  of 
course,  conceals  that  in  PhUadelphia  0,  but  in  Auburn  43,  were  pardoned,  or 
tent  off  before  the  expiration  of  their  time  of  punishment,  and  that,  according  to 
the  statement  of  the  physician  of  Auburn,  especially  the  sick  are  pardoned,  (see 
vol.  vL  p.  49)  ; — for  from  all  this  it  would  appear  that  Auburn,  with  the  same 
dements  of  population,  has  a  greater  mortality.  Nor  is  anything  said  anywhere 
of  the  geographical  position  of  the  different  penitentiaries,  which,  as  proved, 
(see  vol.  vi.  p.  38,)  has  a  very  great  influence  upon  mortality.  In  conclusion,  yet 
one  remark.  If  the  philanthropists,  who  wish  to  have  the  separate  system  ex- 
changed for  the  silent  system,  because  the  former,  in  (heir  opinion,  kills  by  far 
more  prisoners  than  the  latter,  would  only  be  a  little  consistent,  they  would,  car- 
ried away  by  this  one-sided  over-estimate  of  the  point  of  health,  (not  consider- 
ing at  all  the  erroneousness  of  the  supposed  greater  mortality)  certainly  arrive  at 
this,  (1.)  to  give  up  the  system  of  Geneva,  applied  by  many  excellent  men  with 
a  smaller  number  of  prisoners,  for  that  of  the  Auburn  institutions  of  North  Amer- 
ica, where  there  is,  it  is  true,  a  much  inferior  discipline,  but  where  also  occur 
less  deaths  and  less  mental  diseases  than  in  Geneva,  (see  vol.  ii.  p.  01,  92) ;  and 
then  (3.)  also  to  exchange  the  Auburn  system  for  that  of  the  penitentiary  of  the 
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State  of  Maine,  in  Thomaston,  where  the  prisoners  lie  in  subterranean  cells,  into 
which  one  comes  through  a  trap  door  from  above,  but  where  the  mortality 
amounts  only  to  1^  percent.,  while  that  in  the  Auburn  instiiuiions  amounts  on 
on  average  to  double  the  number,  and  even  in  the  roost  favorable  and  best  (as 
Auburn,  Boston  and  Wethersfield,)  is  at  least  always  higher  than  in  Thomas- 
ton.  But  notwithstanding  all  this  mortality,  nobody  would  expect  any  rational 
people  in  Geneva  to  be  instructed  by  Auburn,  nor  the  Aubumistsand  Mr.  Dwight 
to  be  instructed  by  Thoraaston.  But  would  that  these  latter  would  at  least  take 
the  trouble,  rather  to  study  a  little  better  the  facts  and  all  their  influencing  cir- 
cumstances, than  repeat  for  ten  years,  always  the  same  positive  assertions  with- 
out evidence! 

In  regard  to  the  mental  disorders^  Mr.  Dwight  takes  great  pains  to  point  cot 
particularly,  in  every  ma4iner,  the  influence  of  isolation,  pretended  to  be  so  de- 
structive to  the  mind.  He  reprints  repeatedly,  for  instance,  the  tables  which  the 
inspectors  of  Philadelphia  give  in  their  official  yearly  reports  on  cases  of  insanity 
that  have  there  occurred,  and  in  the  flfteenth  report  he  is  so  much  engaged  by  it, 
that  he  allows  but  one  fourth  part  of  the  space  of  the  table  to  all  the  other  mate- 
rials on  Philadelphia. 

Of  the  cases  of  insanity  observed  in  the  Aabom  penitentiaries  he  speaks 
almost  not  at  all,  or  skips  lightly  over  them.  To  give  an  example  of  but  one  in- 
stitution, how  easy  he  takes  it,  or  what  an  excellent  interpreter  he  is,  be  says  of 
Sing  Sing,  where  in  the  report  for  1838,  the  mental  diseases  are  no  further  dis- 
cussed, that  no  cas6  had  occurred ;  the  next  year  he  says,  that  the  number  of  the 
insane  was  unknown,  (p.  40) ;  but  we  hear  only  accidentally,  (p.  41,)  that  insane 
persons  have  been  cruelly  whipped  ;  but  he  wholly  omits  the  fact  that  according  to 
the  printed  official  yearly  reports,  24  insane  were  there  in  the  year  1843,  of  whom 
7  were  delivered  over  to  the  insane  hospital,  and  that  the  inspectors  asked  for 
relief.  In  a  similar  manner  (but  of  course  the  reverse)  he  proceeds  with  Phil- 
adelphia ;  he  reprints  repeatedly  the  tables  of  Dr.  Darrach,  which  partly  pro- 
ceed from  an  erroneous  point  of  view ;  but  he  communicates  nothing  of  tho 
trWe  fifteenth  report  of  the  inspectors  and  officers  on  Philadelphia,  which  was 
known  to  him,  as  is  seen  from  pp.  62  and  63.  It  will  be  well  recollected,  that 
this  very  fifteenth  report,  which  we  have  given  in  extracts,  vol.  vi.  p.  76  -  95,  is 
one  of  the  most  important,  if  not  the  most  important  and  instructive  of  all,  and 
that  what  Dr.  Hartshorne  there  states  on  insanity,  is  (in  onr  opinion)  not  only  the 
best  but  also  certainly  the  most  minute  statement,  which  has  ever  been  contained 
in  an  American  prison  report  on  insanity  in  prisons.  This  last  point  at  least, 
large  enongh  to  be  measured  with  a  ruler,  Mr.  Dwight  could  not  overlook,  but  he 
does  not  mention  with  a  single  word,  that  a  Mr.  Hartshorne  has  reported  anything 
on  the  insanity  in  Philadelphia.  From  all  this  and  many  similar  things  it  is  ap- 
parent that,  on  the  one  hand,  Mr.  Dwight  knew  very  well  all  the  mentioned 
points,  concealed  by  him,  and  that  he  therefore  did  not  care  so  much  for  the  truili, 
but  only  to  attack  in  the  apparently  best  manner.  We  leave  it  to  the  judgment 
of  the  reader  whether  such  a  mode  of  discussion  or  warfare  can  be  called  scien- 
tific and  legitimate.  The  chapter  of  insanity  in  Philadelphia,  however,  has  been 
in  this  journal,  already  spoken  of  so  much  at  large  (see  vol.  vi.  pp.  54-72, 88-94, 
103-112,  and  115-124,)  that  we  only  refer  to  it.  We  only  had  to  show  the 
manner  in  which  Mr.  Dwight  for  the  last  ten  years  has  treated  this  difficult  ques- 
tion. 

In  regard  to  the  increase  of  convictions  in  the  penitentiary  at  Philadelphia, 
Mr.  Dwight  informs  us  (13th  report,  p.  46,)  that  the  number  of  them  showed  a 
considerable  increase  compared  with  previous  years,  and  that  the  conclusion  might 
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be  drawn  from  these  facts,  tbat  the  PennsylTania  prison  system  did  not  prevent 
crimes,  and  had  not  diminished  the  number  of  convictions ;  then  (I4th  report, 
p.  48,)  tbat  the  number  of  convictions  in  Philadelphia  since  the  institution  was  com- 
pleted, shows  an  increase  which  is  uncommon  with  Auburn  prisons,  further  (I8th 
report,  p.  65,)  that  the  Pennsylvania  system  has  failed  to  answer  the  expectation^ 
and  promises  of  its  early  friends  in  deterring  from  crime  and  preventing  recommit' 
ments,  etc.  Till  the  year  1839,  are  given  incoqtiplete  numbers,  and  from  thence 
no  numbers  at  all,  as  proof  of  these  assertions.  If  Mr.  Dwight  had  ever  put  to- 
gether the  number  of  commitments  to  the  old  and  to  the  new  state  prison  in  Phil- 
adelphia and  to  that  in  Pittsburg,  which  he  might  certainly  have  done  as  well 
as  we  (see  vol.  v.  p.  263,  and  vol.  vi.  p.  32,)  he  must  have  convinced  himself  at 
once,  that  within  fourteen  years,  the  number  of  commitments  in  Philadelphia,  has 
diminished  33  per  cent.,  while  the  population  had  an  increase  of  38  per  cent.  If 
we  take  for  comparison  only  that  which  Mr.  Dwight  says,  (19lh  report  p.  44,)  on 
the  decrease  of  prisoners  in  the  state  prisons,  the  result  is,  that  there  was  in  no 
one  of  all  the  given  states,  a  diminution  of  commitments  \«hioh  equals  that  in 
Pennsylvania,  and  that  in  the  three  states  which  have  the  last  Auburn  penitentia- 
ries, Connecticut,  Massachusetts  and  New  York,  there  was  a  diminution  of  10 
and  2  per  cent.,  within  the  two  first,  and  in  the  last  a  small  increase  of  2  per  cent, 
while  Pennsylvania  shows  a  decrease  of  33  (resp.  50)  per  cent.  All  these  are  facts 
with  which  Mr.  Dwight  is  familiar;  but  he  never  places  them  together  in  such  a 
way,  that  the  actual  true  result  presents  itself  clearly  to  view,  and,  therefore,  con- 
tinues undisturbed  to  declaim  against  the  many  commitments  in  Pennsylvania. 

Mr.  Dwight  also  makes  the  Philadelphia  penitentiary,  great  reproaches  for 
the  relapses  and  their  uncommonly  large  number.  These  reproaches  begin  al- 
ready in  the  eleventh  report  (1836.)  In  almost  all  the  following  reports  the  same 
reproach  is  repeated.  In  the  18th  report,  p.  46,  he  says ;  '  Another  important 
result  from  the  tables  is  in  regard  to  the  number  of  reconvictions ^  42  out  of  142 
are  on  record,  third,  fifth,  and  sixth  convictions,  are  more  than  one  fourth  part  of 
the  whole.  This  is  for  the  last  year ;  for  the  whole  term  of  time,  the  proportion 
is  nearly  the  same,  499,  out  of  1622,  have  been  old  convicts  for  second,  third, 
fourth,  fifth,  sixth,  seventh,  and  ninth  convictions.  It  is  difficult  to  find,  in  the 
records  of  any  prison,  under  even  the  old  and  corrupt  system  of  prison  discipline, 
a  stronger  proof  than  this  of  the  corrupting  and  demoralizing  tendencies  of  the 
system.'  Mr.  Dwight,  in  order  to  represent  the  matter  more  glaringly,  counts 
here  also  the  19  per  cent,  relapsed,  who  had  heretofore  been  only  in  Auburn 
prisons ;  as  his  14th  and  13th  reports  prove,  he  very  well  knew  of  the  difference 
of  these  from  the  relapsed  graduates  of  the  Philadelphia  penitentiary.  The  reader 
may  compare  what  we  have  communicated,  (in  vol.  vi.  pp.  30-32,)  with  an  accu- 
rate tabolar  view  of  all  numbers,  and  he  will  see  in  how  far  these  violent  accusa- 
tions are  founded. 

In  conclusion,  only  two  remarks  more.  Mr.  Dwight  also  takes  the  trouble  ( 18th 
report,  p.  95,  and  further)  to  collect  the  voices  of  the  principal  authorities  against 
the  Pennsylvania  system,  and  reprints  them.  Here  we  find  Roscoe,  Lafay- 
ette, Combe,  and  Dickens.  The  remarks  of  both  the  first  men,  however,  were 
made  before  the  penitentiary  of  Philadelphia  went  into  operation.  Combe  is,  no 
doubt,  an  able,  instructed  man  and  a  conscientious  observer  ;  but  we  think  we  have 
shown,  vol.  iii.  pp.  62-75,  in  what  points  Mr.  Combe  erred,  who  is,  however, 
anything  but  an  absolute  opponent  to  isolation.  Of  the  novel  writer  Dickens, 
(Boz,)  we  have  spoken  already  several  times ;  we  call  here  to  recollection  only, 
thai  Us  imagination  caused  him  to  see  many  things  in  Philadelphia,  which  have 
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been  decidedly  refated  since,  (see  toI.  iy.  p.  104,)  and  even  to  hold  cooTenations 
in  Pittsburg,  of  which  the  other  persons  present  know  not  a  single  word,  (see  toI. 
▼.  p.  6,  7.)  For  a  novel,  this  abundance  of  imagination  is  very  beautiful,  but  we 
desire  to  be  spared,  to  have  such  pictures  of  imagination  served  up  repeatedly 
as  something  serious.  The  advocates  of  isolation  do  not  indeed  think,  to 
dispose  of  the  question  between  the  two  systems  on  the  mere  authority  of 
Eugene  Sue,  who  cannot  well  be  denied  to  have  a  knowledge  of  man  in  general, 
and  a  knowledge  of  criminals  and  prisons  in  particular,  and  a  sincere,  earnest 
wish  to  work,  in  his  way,  for  true  improvement  and  happiness  of  the  people. 

Further  it  deserves  notice  that,  as  appears  from  the  reports  of  1842  and 
1843,  the  states  of  Massachusetts  (Boston)  itself  and  New  York  have  ceased  to 
buy,  as  heretofore,  from  the  Boston  Prison  Discipline  Society,  several  hundred 
reports,  for  the  support  of  the  society.  It  was  discontinued  in  Boston  on  the 
motion  of  a  man  who  is  highly  deserving  of  honor  for  his  interest  in  the  poor,' 
since  it  was  found,  that  the  reports  no  longer  advanced  general  information,  but 
were  serving  only  a  petty  party  interest.  This  disapprobation  has  now  also  found 
ts  way  in  another  circle.  The  new  Philadelphia  prison  journal  contains,  (p.  303,) 
the  following  short  article :  **  Twentieth  report  of  the  Boston  Prison  Discipline 
Society.  The  reports  published  under  the  name  of  this  society  should  properly 
be  styled,  <  Remarks  of  Mr.  D wight  on  Prisons,  etc.,  published  at  the  expense 
of  his  protectors.'  With  satisfaction  we  learn  that  the  respectable  gentlemen, 
who  compose  this  society,  have  at  last  declined  to  sanction  the  false  representa- 
tions of  Mr.  Dwight,  and  have  directed  an  examination  of  the  erroneous  repre- 
sentations by  a  committee  whose  report  is  to  be  published."  By  a  letter  from 
Philadelphia,  we  learn  that  in  September,  a  committee  of  the  Boston  society  was 
expected  in  Philadelphia,  accurately  to  investigate  and  examine  the  penitentiary 
there.  If  the  members  of  this  committee  be  men  who  are  thoroughly  acquainted 
with  the  subject,  to  whatever  system  of  prison  discipline  they  may  otherwise  be 
addicted,  certainly  only  explanation  and  further  information  can  be  the  result  of 
this  mission. 


Uemtt  ^tnmmtt  SlmBums. 


Supreme  Judicial  Courts  Massachusetts^  March   Term^  1846,  at 

Boston. 

Nathaniel  Melcher  v.  City  op  Boston. 

A  clerk  in  a  post-office,  who  is  appointed  by  the  deputy  postmaster,  and  his  ap- 
pointment approved  by  the  postmaster-general,  is  taxable  for  the  income  de- 
rived from  his  employment  as  such  clerk. 

Assumpsit  to  recover  back  the  amount  of  taxes  on  the  income  of 
the  plaintiff,  assessed  upon  bim  by  the  assessors  of  the  city  of  Bos- 
ton, and  paid  by  him  to  the  city  of  Boston.     The  judge  in  the 

^  This  motion  was  brought  forward  by  Dr.  Howe,  when  a  member  of  the  legis- 
lature of  Massachusetts. — Editor, 
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court  of  common  pleas,  who  tried  the  case,  reported  the  facts 
as  follows.  ^^  It  was  agreed,  that  during  the  six  years  next  before 
the  conmienccment  of  the  action,  the  plaintiff  was  a  citizen  of 
BoetoD,  and  was,  in  each  year,  taxed  for  his  income;  that  the 
amount  of  such  tax  was,  in  each  year,  paid  under  protest ;  that 
during  all  the  time  aforesaid,  he  was  a  clerk  in  the  post-office  in 
Boston ;  that  he  had  no  property  liable  to  taxation  ;  that  he  had 
no  income  besides  that  derived  from  his  employment  as  such  clerk ; 
and  that  his  salary,  as  such  clerk,  was  the  only  subject  of  taxation 
in  said  years.  It  was  further  agreed  that,  in  practice,  the  clerks  in 
said  i>ost-office,  were  appointed  by  the  postmaster  at  Boston,  sub- 
ject to  the  approval  of  the  postmaster-general,  who,  by  usage, 
exercises  the  power  to  remove  any  such  clerk,  at  his  pleasure; 
that  the  plaintiff  was  thus  appointed  by  the  postmaster  at  Boston, 
and  that  his  appointment  was  approved  by  the  postmaster-general ; 
that  an  annual  appropriation  was  made  by  congress,  during  the 
years  aforesaid,  for  the  pay  of  the  clerks  in  the  several  post-offices 
throughout  the  country ;  that,  of  the  amount  thus  appropriated, 
the  postmaster-general  set  apart  a  certain  sum  to  defray  the  ex- 
penses of  clerk  hire  in  the  Boston  post-office ;  that  this  sum  was 
apportioned,  by  the  postmaster  at  Boston,  among  the  various  clerks 
in  his  office ;  and  that  the  portion  thus  assigned  to  the  plaintiff, 
constituted  the  income  for  which  he  was  taxed  as  aforesaid.  The 
postmaster  at  Boston  testified,  that  after  the  apportionment  of  the 
salaries  was  made  by  him  among  the  clerks  in  his  office,  the  state- 
ment of  such  apportionment  was  forwarded  by  him  to  the  post- 
master-general, for  his  approval,  before  the  salaries  were  paid  over. 
Upon  these  facts,  the  court  instructed  the  jury,  that  the  plaintiff 
was  entitled  to  a  verdict,  which  was  returned  for  him  accordingly. 
To  this  instruction  the  defendants  alleged  exceptions." 

/.  Pickerings  city  solicitor,  for  the  defendant  By  the  Rev. 
Stat.  c.  7,  ^  4,  income  from  any  profession,  trade,  or  em- 
ployment is  included  in  the  personal  estate  which  is  made  sub- 
ject to  taxation,  and  there  is  no  exemption  in  ^  5  of  in- 
come derived  from  an  office  held  under  the  government  of  the 
United  States.  But  if  there  were  such  an  exemption,  it  would  not 
assist  the  plaintiff,  for  he  is  not  an  officer  of  the  United  States.  A 
postmaster  is  such  officer,  but  not  his  clerks.  The  United  States 
sUxt.  1826,  c.  276,  ^  11,  requires  every  postmaster  to  have  "  one  or 
more  persons,"  to  attend  at  his  office,  and  ^  42  forbids  any  '*  clerk 
employed  in  any  post-office,  <<  to  be  a  contractor,  &c.  for  carrying 
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the  mail.  But  there  is  nothing  in  this  statute,  which  prescribes  the 
mode  or  source  of  the  appointment  of  clerks,  except  in  the 
postmaster-general's  office.  A  certain  sum,  as  the  case  finds,  is  al- 
lowed by  the  postmaster-general  for  the  clerk  hire ;  but  the  deputy 
postmaster  (in  Boston,  if  not  elsewhere)  fixes  the  clerks'  salaries. 

/.  P.  Putman,  for  the  plaintiflf.  The  state  cannot  tax  the  in- 
come derived  from  an  office  held  under  the  laws  of  the  United 
States.  Dobbins  v.  Commissioners  of  Erie  County,  (16  Pet.  435,) 
reversing  the  judgment  of  the  supreme  court  in  Pennsylvania,  in 
7  Watts,  513  ;  McCuUoch  v.  State  of  Maryland,  (4  Wheat.  316) ; 
Weston  V.  City  Council  of  Charleston,  (2  Pet.  449.) 

The  clerks  in  the  post-offices,  are  officers  of  the  United  States. 
"  An  office,"  says  Marshall,  C.  J.,  "  is  a  public  charge  or  employ- 
ment, and  he,  who  performs  the  duty  of  the  office,  is  an  officer. 
If  employed  on  the  part  of  the  United  States,  he  is  an  officer  of  the 
United  States,"  2  Brook,  102.  Clerks  in  post-offices  are  the 
"  inferior  officers,"  whose  appointment  may,  by  the  constitution  of 
the  United  States,  art.  2,  ^  3,  be  vested  by  congress  "  in  the 
heads  of  department,"  see  Ex  parte  Hennen,  (13  Pet.  260.) 
The  facts  in  the  case  at  bar  show  how  the  plaintiff  was  appointed 
to  his  office.  By  United  States  stat.  1836,  c.  270  <5»  2,  22,  the 
postmaster-general  is  required  to  submit  to  congress  yearly,  specific 
estimates  of  the  sums  expected  to  be  required,  for  the  service  of 
the  department,  including,  among  other  things,  "  clerks  for  offices," 
and  to  make  report  yearly,  of  all  these  expenses.  By  ^  9,  he  is 
to  control  "  the  expenses  of  post-offices,  and  all  other  expenses, 
incident  to  the  service  of  the  department."  By  the  United  States 
Stat,  of  March  3d,  1843,  c.  97,  ^210,000,  were  appropriated  for 
clerks  for  the  offices  of  postmasters.  If  then  their  salaries  are  tax- 
able, they  will  be  diminished  by  taxation,  contrary  to  the  law,  as 
laid  down  in  16  Peters,  435.  By  the  United  States  stat.  of  1825, 
^  2,  the  clerks  take  an  oath  to  the  United  States,  a  certificate  of 
which  is  filed  in  the  general  post-office.  By  the  stat.  of  1836, 
^22,  they  are  exempted  from  doing  military  duty;  congress  thus 
treats  them  as  government  officers,  by  passing  laws  relative  to  them 
in  their  offices. 

Dewey,  J.,  delivered  the  opinion  of  the  the  court  as  follows. 
The  plaintiff  relies  upon  the  case  of  Dobbins  v.  Commissioners 
of  Erie  County,  (16  Pet.  435,)  as  an  authoritative  decision  govern- 
ing the  present  case.  Giving  to  that  decision  all  the  force  and 
effect  of  a  judgment  of  the  highest  tribunal,  upon  the  question  there 
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raised,  yet  there  arise,  in  the  case  at  bar,  two  imp(»rtant  questions 
for  our  consideration.  1st.  Was  the  plaintiff  an  officer  of  the  United 
Slates,  in  any  such  sense  as  would  entitle  him  to  the  immunities 
from  taxation,  which  were  adjudged  to  attach  to  Dobbins,  as  a 
captaui  of  the  United  States  revenue  cutter  ?  2d.  May  not  a  tax 
upon  ^'  income  "  be  assessed  upon  all  citizens  of  Massachusetts, 
residing  therein,  as  well  where  such  income  is  derived  from  the 
national  government,  by  way  of  compensation  for  services  render- 
ed to  it,  as  from  any  other  source  ? 

As  to  the  first  point,  we  have  looked  in  vain  for  any  statute  pro- 
vision, creating  cmy  such  corps  of  United  States  officers,  as  clerks 
in  the  post-office.  The  practice  has  existed,  it  seems,  of  making 
such  appointment  of  clerks,  on  the  recommendation  of  the  loced 
deputy  postmaster  to  the  postmastejc-general,  and  approval  by 
him.  The  authority  to  employ  these  agents,  and  others  of  all  the 
various  grades,  connected  with  the  carrying  and  operating  of  the 
mails,  and  conducting  the  concerns  of  the  post-office  generally,  is 
undoubtedly  properly  exercised  by  the  post-office  department ; 
but  the  statute  of  1825,  c.  275,  which  is  understood  to  be  particu- 
larly relied  upon,  as  the  act  regulating  the  post-office  department, 
does  not,  in  terms,  create  any  such  office,  or  give  any  such  char- 
acter to  these  agents,  as  entitles  them  to  be  denominated  public  offi- 
cers of  the  national  government.  It  authorizes  the  employment 
of  persons  to  assist  in  the  various  duties  of  taking  care  and  cus- 
tody, and  the  carrying  of  the  mail,  and  prescribes  the  form  of  an 
oath  to  be  taken  by  all  such ;  and  money  has,  from  time  to  time, 
been  appropriated  to  pay  the  contingent  expenses  of  the  post- 
office,  which  money  has  been  in  part  applied  to  the  payment  of 
the  clerks  in  the  various  post-offices.  We  do  not  perceive  any- 
thing in  the  statute  regulating  the  post-office  department,  or  in  the 
duties  discharged  by  the  plaintiff  as  a  clerk  under  the  deputy  post- 
roaster,  which  should  require  us  to  recognize  the  service  of  the 
plaintiff,  as  that  of  one  holding  a  public  office ;  certainly  not  an 
office  of  that  character  which  entitles  him  to  an  exemption  from 
the  common  burdens  of  taxation,  based  upon  actual  income. 

The  case  in  16  Peters,  435,  already  referred  to,  was  essentially 
different.  Dobbins  was  a  captain  of  the  United  States  revenue 
cutter.  He  was  an  officer  of  the  United  States,  appointed  by  the 
president,  under  the  provisions  of  a  statute  creating  the  office.  It 
was  a  clear  case  of  one  holding  an  office  under  the  United  States 
government.  The  statute  of  Pennsylvania,  under  which  the  ques- 
tion arose,  authorized  the  assessment  of  a  tax  *'  upon  all  offices 
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and  posts  of  profit."  The  tax  was  upon  the  oflSce.  The  taxing 
power  assumed  to  deal  with  him  as  one  holding  an  office.  In  the 
case  at  bar,  no  such  recognition  of  the  party  as  a  public  officer 
exists,  and  no  tax  was  assessed  upon  the  office. 

It  is  not  every  employment  in  the  United  States  service,  that  con- 
stitutes the  person  thus  employed  an  officer.  Thus  it  has  been  held, 
that  a  contractor  for  carrying  the  mail  is  not  an  officer  of  the  United 
States  government.     Whitehouse  v.  Langdon,  (ION.  Hamp.  331.) 

As  it  seems  to  us,  the  plaintiff  has  failed  to  bring  himself  within 
the  case  of  Dobbins  v.  Commissioners  of  Erie  County  ;  not  being 
an  officer  of  the  United  States  in  any  such  sense  as  will  exempt  him 
from  taxation  in  common  and  in  like  manner,  with  all  other  citizens 
and  residents  of  Massachusetts.  He  is  therefore  liable  to  taxation  '^  for 
income  "  and  that  as  well  for  income  derived  from  compensation  for 
services  rendered  the  national  government,  as  from  any  other  source. 

This  view  of  the  case  renders  it  unnecessary  to  express  any 
opinion  upon  the  second  question,  viz.,  whether  a  tax ."  upon  in- 
come "  may  not  well  be  assessed  upon  one  holding  a  public  office 
under  the  general  government,  and  where  "  the  income,"  which  is 
the  subject  of  taxation,  is  the  compensation  received  as  allowance 
for  services  rendered  in  such  public  office.  This  question  we  do 
not  propose  to  examine  particularly,  much  less  to  decide ;  but  we 
deem  it  proper  to  say,  that  such  form  of  taxation  may  present  a 
different  question,  and  authorize  a  different  decision  from  that  in 
Dobbins^ s  case,  (16  Pet.  435.)  The  tax  upon  income  is  not  a  tax 
upon  the  office  directly.  It  would  seem  to  be  only  carrying  out 
the  great  principle  of  assessing  taxes  proportionaUy  and  equally,  ac- 
cording to  the  ability  of  the  persons  taxed.  Its  form  is  unobjec- 
tionable, pointed  at  no  particular  class,  whether  office-holders  or 
otherwise,  but  embracing,  as  proper  subjects  of  taxation,  all  who 
place  themselves  under  the  protection  of  our  local  government, 
and  participate  in  common  with  others,  in  the  free  enjoyment  of 
our  schools,  our  institutions,  the  protection  of  our  laws,  and  the 
benefits  resulting  from  their  due  administration,  our  public  ways,  and 
all  those  beneficial  objects  for  which  these  taxes  are  assessed.  We 
are  not  disposed  to  assume  in  advance,  that  the  supreme  court  of 
the  United  States  will  decide  that  a  tax  "  upon  income  "  will  be 
iUegal,  if  assessed  upon  a  resident  of  Massachusetts,  deriving  hb 
income  from  the  compensation  allowed  him  for  services  as  an  offi- 
cer of  the  United  States.  But,  without  expressing  any  further 
opinion  upon  that  point,  we  are  all  clearly  of  opinion,  that  the 
plaintiff  was,  for  the  other  reason  already  stated,  subject  to  taxation 
for  "  his  income,"  and  that  this  tax  was  therefore  properly  demand- 
able  of  him. 
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Supreme  Judicial  Courts  Matne^  April  2Vrm,  1846,  at  Portland. 

RUNDLETT   v.    SmALL. 

PromisBory    Note  ;  —  Payment ;  —  Account ;  —  Witness  ;  —  Evidence  ;  —  Res 

Gestie. 

Tms  was  an  action  on  a  promissory  note,  and  the  defence  was 
payment.  A  former  suit  had  been  commenced  on  an  account  be- 
tween the  same  parties ;  and  the  witness  introduced  in  that  suit  by 
the  plaintiff  to  prove  certain  orders  charged  in  account,  testified,  on 
cross-examination,  that  certain  sums  had  been  paid  by  him  to  the 
plaintiff,  with  directions  to  apply  it  to  the  account.  It  appeared, 
however,  that  they  had  been  indorsed  on  the  note  now  in  suit,  in- 
stead of  the  account,  and  the  note  thus  paid  had  been  given  up  to 
the  defendant.  On  this  testimony,  the  plaintiff  abandoned  his  first 
suit  for  so  much  of  the  account  as  was  proved  to  have  been  paid  in 
the  manner  above  stated,  and  brought  this  action  on  the  note,  and 
a  general  count,  to  recover  the  money  which  had  been  indorsed  on 
the  note.  To  support  this  action,  he  proposed  to  prove  what  his 
former  witness  had  testified  in  the  first  suit,  although  that  witness 
was  present  in  court,  and  competent  to  be  examined  in  the  case. 
This  was  objected  to,  but  admitted,  and  exceptions  taken.  The 
court  decided  that  the  testimony  was  admissible ;  for  it  was  not  in- 
troduced to  prove  the  facts  to  which  that  witness  had  testified,  but 
only  that  he  did  so  testify,  and  that  the  result  was  produced  by  it. 
It  was  part  of  the  res  gesUB,  to  which  any  witness  might  be  called. 


Gore  v.  Moore. 

PromlBsory  Note ;  —  Indorser ;  — Demand  and  Notice ;  —  InsoWency  of  Maker. 

This  was  an  action  against  the  indorser  of  a  promissory  note. 
The  defence  was,  that  no  legal  demand  was  made  on  the  maker, 
and  no  notice  given  to  the  indorser.  To  this  it  was  replied,  that 
the  maker  was  dead  before  the  note  fell  due,  and  his  estate  was 
insolvent.  The  court  decided,  that  this  did  not  absolve  the  holder 
from  giving  notice  to  the  indorser.  The  opinion  declared  that  the 
rule  of  law  requiring  notice  should  not  be  relaxed.  Commercial 
policy  demanded  its  enforcement. 
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Kennard  v.  Burton. 

Collision  on  the  Highway ;  —  Negligence ;  —  Damages ; — Law  of  the  Road. 

The  rule  was  laid  down,  that  if  the  party  suffering  injury  con- 
tributes to  the  collision  by  want  of  ordinary  care,  he  will  not  be  en- 
titled to  recover.  If  both  parties  are  in  the  wrong,  neither  shall 
recover.  Damages  may  be  recovered  for  collateral  injuries ;  thus 
the  plaintiff  may  recover  for  the  loss  of  the  service  of  his  daughter, 
who  was  disabled  by  the  collision,  if  she  was  of  sufficient  age  to 
render  service  to  her  father.  Both  parties  are  bound  to  use  ordi- 
nary care,  and  to  keep  on  the  right  of  the  centre  of  the  travelled  part 
of  the  road,  if  practicable,  and  there  is  room  to  pass  each  other 
when  they  meet ;  if  not,  the  one  who  cannot  turn  from  the  centre 
of  the  road,  must  stop  in  a  convenient  place  to  permit  the  other  to 
pass. 


White  v.  Henry  et  al. 
Infancy ;  —  Marriage ;  —  Seaman's  Wages ; — Parent  and  Child. 

The  plaintiff  in  this  case  was  the  father  of  a  minor,  who  married 
without  the  consent  and  against  the  will  of  his  father.  The  action 
was  brought  to  recover  for  services  of  the  son,  rendered  to  the 
defendants  as  a  seaman.  The  defendants  pleaded  payment  to  the 
son,  and  contended  that  his  marriage  v^as  an  emancipation.  The 
father  proved  that  the  marriage  was  against  his  express  consent, 
and  that  he  was  at  all  times  ready  to  furnish  his  son  a  suitable  sup- 
port. It  was  held^  that  the  action  should  be  sustained ;  the  mar- 
riage of  a  minor  against  his  father's  will  does  not  emancipate  him, 
nor  entitle  him  to  maintain  an  action  in  his  own  name  for  wages. 
Defendants  defaulted. 


CovELL  V.  Gerts. 

Sale  of  Mortgaged  Personal  Property;  —  Notice  to  Mortgagor ;  — Eyidence  of 

Value. 

The  defendant  mortgaged  to  plaintiff  certain  articles  of  personal 
property,  to  secure  the  payment  of  a  debt  payable  on  a  given  day* 
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After  the  credit  expired,  the  plaintiff  sold  the  mortgaged  property 
at  auction,  without  giving  notice  to  the  defendant.  It  did  not  bring 
enough  to  pay  the  debt,  and  this  action  was  brought  for  the  balance* 
The  court  held,  that  if  the  mortgagee  would  hold  the  mortgagor 
liable  for  any  balance  over  the  proceeds  of  the  sale  of  personal 
property  mortgaged  to  him,  he  must  proceed  in  the  same  manner 
as  if  it  were  a  mere  pledge.  Reasonable  notice  must  be  given  of 
the  time  and  place  of  sale.  The  mortgagee  tn  this  case  not  having 
8o  proceeded,  the  mortgagor  is  not  bound  by  the  sale,  but  may  give 
evidence  of  the  value  of  the  property.  He  is  not  precluded  by  the 
auction  prices. 


Roberts  v.  Pike. 

PromissoTj  Note ;  —  CommeDoement  of  Action ;  —  Indorsement. 

Assumpsit  on  a  promissory  note.  It  was  contended  in  defence, 
that  the  note  was  not  indorsed  to  the  plaintiff  until  after  the  com- 
mencement of  the  action.  It  was  not  indorsed  until  after  the  date 
of  the  writ ;  and  the  plaintiff  offered  parol  testimony  to  show  that 
the  writ  was  dated  some  time  before  it  was  finished  and  ready  for 
service,  and  that  the  note  was  transferred  before  the  writ  was  com- 
pleted. The  testimony  was  objected  to  as  incompetent  to  control 
or  explain  the  record.  But  the  court,  in  an  able  opinion  delivered 
by  Judge  Shepley,  in  which  he  reviewed  the  authorities  applicable 
to  the  point,  overruled  the  objection,  and  admitted  the  testimony. 
Cases  were  cited  from  4  Day's  Reports,  13  Maine,  191,  and  an 
opinion  drawn  by  Wilde,  J.,  in  the  supreme  court  of  Massachusetts. 


Woodman  v.  Valentine  et  al. 

Verdict; — Issne; — New  Trial. 

AcTTiON  of  debt  on  a  debtor's  bond.  The  condition  of  the  bond 
was,  that  the  debtor  should  disclose,  pay  the  debt,  or  surrender 
himself  to  the  jailor  within  six  months.  The  defence  was,  that 
the  debtor  had  surrendered  himself  within  six  months;  and  it 
was  submitted  to  the  jury  to  find  the  fact  of  the  surrender. 
They  returned  a  verdict  that  the  debtor  was  surrendered  by  the 
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surety ;  and  being  informed  that  they  had  not  responded  to  the 
issue,  and  the  parties  objecting  to  their  retiring  to  correct  it,  it  was 
affirmed  as  returned.  The  court  set  aside  the  verdict  as  not 
properly  affirmed,  and  granted  a  new  trial. 


Brown  v.  Osgood. 

Fraudalent  Sale ;  —  Equity ;  —  Evidence ; — Surprise  ;  —  Deposition. 

Tms  was  an  action  by  a  creditor,  to  set  aside  a  sale  of  land  from 
a  father  to  the  defendant,  his  son,  as  fraudulent  against  creditors. 
The  defendant  took  the  deposition  of  the  father  to  prove  the  honesty 
of  the  transaction;  he  testified  that  the  sale  was  bona  fide;  was 
cross-examined,  and  the  deposition  was  placed  on  the  files  of  the 
court.  At  the  trial,  the  defendant  declined  using  the  deposition, 
and  the  plaintiff,  to  prove  certain  facts  brought  out  on  cross-exam- 
ination, was  compelled  to  introduce  it.  It  was  contended  by  the 
defendant,  that  in  adopting  the  deposition,  he  must  take  it  entire, 
and  was  precluded  from  denying  the  facts  it  contained,  unless  taken 
by  surprise ;  and  that  he  was  not  taken  by  surprise  in  this  case,  as 
he  knew  what  the  testimony  was  before  he  introduced  it.  But  the 
court  decided  that  the  deposition  must  be  taken  as  if  the  cross- 
examination  were  the  examination  in  chief;  and  the  examination 
in  chief  as  if  it  were  the  cross-examination  ;  the  position  of  the  par- 
ties therein  being  reversed.  If  the  plaintiff  has,  in  his  examination 
of  a  witness,  obtained  evidence  of  a  series  of  facts  necessary  to  sup- 
port his  case,  and  the  other  party  has  proved  by  the  same  witness 
a  fact  necessary  for  his  defence,  the  plaintiff  has  a  right  to  offer  evi- 
dence to  disprove  or  contradict  that  fact  or  statement.  As  to  the 
matter  of  surprise,  it  was  doubtful  from  the  authorities,  whether  it 
was  applicable,  except  it  were  proposed  by  the  party  calling  the 
witness,  to  show  that  he  had  given  a  different  account  of  the  trans- 
action on  a  former  occasion.  This  he  could  not  be  permitted  to 
do,  unless  he  had  been  taken  by  surprise  in  relation  to  the  testi- 
mony of  the  witness ;  and  the  plaintiff,  in  this  case,  may  be  per- 
mitted to  controvert  the  fact  relied  on  by  the  defendant,  on  the 
ground  that  the  witness  was  mistaken.  He  had  testified  that  the 
sale  was  bona  fide  ;  he  might  be  mistaken  as  to  what  constitutes  a 
bona  fide  sale  ;  and  it  was  competent  to  the  plaintiff  to  show,  that 
such  was  the  fact.  The  authorities  on  these  points  were  examined 
at  length,  and  commented  upon  by  the  chief  justice,  who  delivered 
the  opinion  of  the  court.  The  verdict  which  pronounced  the  sale 
void  was  sustained. 
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WiNSLow  V.  Kimball. 

Probate  of  WH\ ; — ETidenoe  of  Legatee ;  —  Legacy  to  Witness  Void. 

Appeal  from  a  decree  of  the  judge  of  probate  approving  a  will. 
By  the  will,  a  legacy  was  given  to  the  husband  of  one  of  the  wit- 
nesses, which  he  relinquished  before  the  instrument  was  proved  in 
the  probate  court.  It  was  objected  that  the  wife,  under  such  cir- 
comstances,  was  not  a  competent  witness ;  and  therefore  the  will 
was  not  legally  executed.  The  objection  was  overruled,  and  the 
decree  of  the  probate  court  affirmed,  upon  the  ground  that  the 
statute  has  provided,  that  when  a  will  is  executed  in  the  presence 
of  three  witnesses,  one  of  whom  is  a  legatee,  the  legacy  shall  be 
void  and  the  witness  be  competent.  Husband  and  wife  are,  in 
contemplation  of  law,  but  one  person  ;  a  legacy  to  the  husband  of 
the  witness  was  a  legacy  to  her  benefit,  and  therefore  by  the  statute 
void.  Two  cases  from  the  New  York  reports  were  cited,  which 
fully  sustained  the  present  decision. 


Siqfreme  Court  of  the  State  of  Arkansas.     October  Term^  1845. 

Hempstead  &  Conway  v.  Watkins,  administrator  of  Byrd.* 

It  is  a  general  rale  that,  if  a  creditor  does  any  act  injnrious  to  the  surety,  or 
omits  to  do  any  act  when  required  by  the  surety,  which  his  duty  enjoins  him  to 


>  This  case  has  been  sent  to  us  in  the  sheets  of  a  forthcoming  volume  of  the  Ar- 
kansas Reports.  It  is  accompanied  by  a  statement  that  the  decision  is  regarded  in 
Arkansas  as  having  a  very  unfortunate  tendency  to  unsettle  judgments  at  law,  and 
add  to  the  delay  and  expense  of  litigation.  The  report  makes  more  than  fifty  pages. 
We  can  only  give  the  abstract.  We  have  been  earnestly  requested  to  publish  "  a 
critical  notice  of  the  decision;"  but  this  is  a  course  that  we  have  seldom  adopted, 
and  onr  space  will  not  admit  of  it  in  the  present  instance.  Mr.  Walker,  the  editor 
of  the  Western  Law  Journal,  appears  to  have  examined  the  case,  and  says,  in  the 
last  number  of  his  journal :  "  Upon  the  decision  itself,  the  only  remark  I  have  to 
make  is,  that  it  contradicts  all  my  notions  of  equity  jurisdiction,  and,  as  I  believe, 
the  general  current  of  authorities.''  Accompanying  the  report  sent  to  us,  was  the 
fi)Uowing  statement  by  the  state  reporter : 

**  Link  Rock,  jirkaruas,  March  14th,  1846. 

"At  the  request  of  George  C.  Watkins,  Esq.,  in  reference  to  the  case  of  Hemp' 
lUad  if  Conway  v.  Robert  A.  Watkint,  administrator  oi  Ann  L,  B.  Syrd,  deceased. 
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do,  and  the  omission  proves  injarious  to  the  surety,  in  all  such  eases  the  latter 
will  be  discharged,  and  may  set  up  such  conduct  as  a  defence  to  any  suit 
brought  against  him,  if  not  in  law,  at  least  in  equity. 

The  jurisdiction  of  this  class  of  cases  originally  and  intrinsically  belonged  to 
equity. 

Since  the  case  of  Rees  v.  Berrington^  (2  Ves.  540,)  the  giving  of  time  by  the 
creditor  to  the  principal,  upon  a  new  contract,  without  the  consent  of  the  surety, 
has  been  considered  and  held  as  a  settled  subject  of  defence  in  equity. 

This  principle  having  been  firmly  engrafted  in  the  system  of  equity  jurisprudence, 
courts  of  law,  acting  upon  the  liberal  principles  of  equity,  have  adopted  the 
same  rule  as  the  subject  of  legal  remedy,  except  in  cases  where  the  surety  was 
estopped  by  his  bond  from  averring  his  suretyship  at  law. 

But  the  jurisdiction,  now  assumed  in  courts  of  law  upon  this  subject,  in  no  man- 
ner affects  that  originally  and  intrinsically  belonging  to  equity. 

Several  courts  of  the  United  States,  acting  upon  the  same  liberal  principles  of 
equity,  have  extended  the  defence  of  the  surety  further. 

It  was  held  in  Pain  v.  Packard^  (13  John.  R.  174,)  confirmed  in  Rng  v.  Batd- 
wiiif  (17  John.  R.  384,)  approved  by  the  supreme  court  of  Tennessee,  &o., 
and  is  approved  by  this  court,  that,  if  an  obligee  or  holder  of  a  note,  who  is 
required  by  a  surety  to  proceed  against  the  principal  without  delay,  and  collect 
the  money  of  him,  who  is  then  solvent,  neglects  to  do  so,  and  the  principal 
afterwards  becomes  insolvent,  the  surety  will  be  discharged  both  in  law  and 
equity. 

Our  statute  (Rev.  Stat.,  ch.  137,  sec.  1,  2,  p.  722,)  providing  that,  unless  the 
holder  bring  suit  within  thirty  days  afler  notice,  &c.,  the  surety  shall  be  ex- 
onerated from  liability,  declares  a  legal  right,  but  it  is  based  upon  equitable 
principles. 

The  act  is  almost  a  reafiirmation  of  the  rights  which  the  supreme  court,  and  coort 
of  errors  in  New  York,  and  the  supreme  court  of  Tennessee  had  declared  in 
the  cases  above  cited,  that  a  court  of  equity  would  observe  and  enforce. 

It  is  but  declaratory,  and  an  extension  of  an  existing  and  originally  equitable 

decided  by  the  supreme  court  of  Arkansas,  at  special  October  term,  1845, 1  state  that, 
by  the  law  of  this  state  regulating  bills  of  discovery  on  the  law  side  of  the  circuit 
court,  and  petition  for  the  production  of  papers,  &c.,  the  allegations  and  proof  of 
the  original  notice  to  sue  in  this  case  having  been  mislaid,  constitute  no  equitable 
ground  of  relief  to  the  complainants ;  further,  that,  by  the  constitution  and  laws  of 
this  state,  a  special  judge  could  not  be  appointed,  until  the  cause  be  presented  re- 
quiring such  appointment,  and  then  it  becomes  the  duty  of  the  judge  to  certify  such 
cause  to  the  governor  for  the  appointment  of  a  special  judge  ;  and  farther,  that  the 
original  suit  at  law,  reported  in  3  Arks.  266,  was  in  precise  accordance  with  the 
forms  of  declaration  by  an  administrator,  as  laid  down  in  Chitty,  Lilly's  Entries, 
Harris's  Entries,  and  Saunders,  and  contained  all  the  usual  averments  to  show  that 
the  administrator  sued  in  his  representative  capacity.  I  make  these  statements 
because,  assuming  the  decision  in  3  Arks.  266  to  be  the  law  of  this  particular  case, 
and  that,  consequently,  no  suit,  or  no  effectual  suit,  was  brought  within  the  thirty 
days  after  notice  served,  I  desire,  as  far  as  I  am  concerned,  that  the  decision  of 
the  court,  in  this  case,  shall  rest  upon  the  simple  question,  whether  the  complain- 
ants waived  their  right  to  relief  by  omitting  to  set  up  their  defence  in  the  second 
suit  at  law.    I  regarded  and  argued  that  as  the  only  question  involved  in  this  case. 

"Albbrt  PiKl." 
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remedy,  and  which  has  been  adopted  and  converted  by  courts  of  law  into  a  sub- 
ject of  legal  cognizance. 

It  extends  the  original  remedy,  or  so  qualifies  it  that  the  surety  is  not  bound  to 
show  the  injury  resulting  from  the  subsequent  insolvency  of  the  principal,  to 
entitle  him  to  a  discharge. 

Where  the  sureties  to  a  bond  (it  appearing  upon  the  face  of  the  obligation  that 
they  are  such)  have  given  the  holder  notice,  under  the  above  statute,  to  sue  the 
principal  debtor,  and  he  fails  to  bring  a  valid  suit  within  thirty  days,  the  sureties 
may  plead  their  exoneration  at  law,  in  bar  of  an  action  on  the  bond.  State 
Bank  v.  WatkinSt  (ante  123,  cited.) 

The  defence  in  such  case  is  available  either  in  law  or  equity. 

The  1st  sec.  of  ch.  23,  and  the  3d  sec.  of  chap.  43,  of  the  Revised  Statutes  of 
Arkansas,  pioviding  that  the  circuit  court  shall  exercise  chancery  jurisdiction, 
in  all  cases  where  adequate  relief  cannot  be  had  at  law,  &c.,  are  subject  to  the 
same  construction,  given  by  the  supreme  court  of  the  U.  S.  to  the  16th  sec., 
chap.  20  of  the  judiciary  act  of  congress  of  the  24th  of  Sept.,  1789.  These 
acts  introduce  no  new  rule,  but  are  only  declaratory  of  the  jurisdiction  of  courts 
of  chancery,  as  it  stood  before  their  enactment,  and  our  circuit  courts  have  juris- 
diction over  the  same  subjects  as  are  common  to  a  court  of  chancery,  to  be 
exercised  according  to  the  known  rules  of  chancery  as  understood  at  the  time 
of  the  passage  of  the  acts. 

Sec.  6,  art.  6,  constitution  of  Ark.,  provides  that  the  circuit  courts  shall  have 
jurisdiction  in  matters  of  equity  until  the  general  assembly  shall  deem  it  ex- 
pedient to  establish  courts  of  chancery  ;  by  which  is  meant  such  jurisdiction  as 
a  court  of  chancery  could  properly  exercise  at  the  time  of  the  adoption  of  the 
constitution. 

The  legislature  possess  no  power  to  limit  and  abridge  the  circuit  courts,  as  courts 
of  chancery,  in  the  exercise  of  a  general  jurisdiction  thus  conferred  by  the  con- 
stitution :  acts  attempting  it  would  be  nugatory. 

Where  a  defence  is  purely  legal,  and  exclusively  cognizable  in  a  court  of  law,  the 
party  is  bound  to  defend  at  law,  and  cannot  have  relief  in  chancery,  unless  he 
was  deprived  of  his  defence  by  surprise,  accident  or  mistake,  or  fraud  of  the 
opposite  party,  unmixed  with  negligence  on  his  part,  or  unless  he  was  ignorant 
of  important  facts  material  to  his  defence  upon  the  trial  at  law,  and  which  he 
could  not  have  discovered  and  availed  himself  of  by  due  diligence  at  the  time 
of  the  trial. 

Where  the  jurisdiction  of  courts  of  chancery  and  courts  of  common  law  is  con- 
current, in  consequence  of  courts  of  law  having  enlarged  their  jurisdiction  by 
their  own  acts,  or  of  its  having  been  enlarged  by  act  of  the  legislature  without 
prohibitory  words,  the  party  may  make  his  election  as  to  the  tribunal  to  which 
he  will  make  his  defence,  and  once  having  made  that  election,  he  is  bound  by 
the  decision  ;  and  his  right  to  submit  the  matter  to  a  court  of  chancery  is  in  no 
degree  impaired  by  the  power  of  courts  of  law,  at  this  time,  to  take  cognizance 
of  the  subject. 

If  a  party  resists  a  recovery  against  him,  in  a  court  of  law,  upon  a  portion  of  his 
defence,  where  he  had  full  knowledge  of  the  whole  of  the  defence,  and  where, 
by  due  inquiry  and  ordinary  efforts,  he  could  have  obtained  the  proof,  he  is, 
like  other  litigants  in  similar  cases,  bound  by  the  election,  and  is  considered  as 
having  waived  or  abandoned  the  grounds  of  defence  so  omitted  to  be  made. 

In  a  ease  of  concurrent  jurisdiction,  if  a  party  defends  at  law,  chancery  will  not 
take  cognizance  of  the  cause,  and  rehear  it  upon  the  same  state  of  facts  upon 
VOL.  DC.  —  NO.  m.  16 
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which  it  was  tried  at  law,  without  the  addition  of  any  equitable  circumstancea 
to  give  jurisdiction,  but  will  respect  the  judgment  of  a  court  of  competent  juris- 
diction, already  pronounced  upon  the  facts. 

Where  the  sureties  to  a  bond  give  the  holder  notice  to  sue  the  principal  debtor, 
under  the  above  statute,  and  he  fails  to  bring  a  valid  suit  within  thirty  dayst 
though  it  appear  upon  the  face  of  the  bond  that  the  sureties  are  such,  they  are 
not  bound  to  plead  their  exoneration  at  law,  to  a  suit  against  them  upon  the  obli- 
gation, but  may  elect  to  suffer  judgment  to  go  against  them  without  defence, 
and  apply  to  a  court  of  chancery  for  relief. 

Where  in  such  case  the  sureties  make  no  defence  at  law,  but  waive  their  objec- 
tions to  the  constitutional  incompetency  of  the  circuit  judge  to  sit  in  the  case, 
they  are  not  thereby  precluded  from  resorting  to  a  court  of  equity  for  relief. 

Where,  in  pursuance  of  such  notice,  the  holder  brings  suit  upon  the  bond,  a  de- 
murrer to  the  declaration  is  interposed,  sustained,  and  the  judgment  of  the 
court  affirmed  by  the  supreme  court,  on  error,  it  is  conclusive  upon  the  parties, 
and  the  holder  of  the  bond  stands  in  the  same  attitude  as  though  he  had  insti- 
tuted no  suit  at  all. 

The  judgment  in  such  case  can  never  be  collaterally  reviewed  by  another  tribunal. 

Every  court  must  respect  the  judgments  of  other  courts  of  competent  jurisdiction, 
and,  if  a  judgment  is  pronounced  in  chancery,  a  court  of  law  will  never  attempt 
to  review  it,  or  pronounce  it  erroneous. 

So,  if  a  court  of  law  pronounces  an  opinion  in  a  case,  a  court  of  chancery  will 
never  take  cognizance  of  it  upon  the  same  state  of  facts  upon  which  it  was  tried 
at  law. 

The  correctness  of  the  decision  of  this  court,  in  the  case  of  Walkins^s  administro- 
tor  V.  M* Donald  et  al,,  (3  Ark.  Rep.  266,)  questioned  ;  but  the  question  there 
decided  held  not  to  be  an  open  one. 

[This  was  an  appeal  from  the  chancery  side  of  the  circuit  court 
of  Pulaski  county ;  and  was  argued  by  Pike  Sf  Baldwin^  and  & 
H.  Henisteady  for  the  appellants ;  and  by  Watkins  Sf  Currany  contra. 
The  opinion  of  the  court  was  delivered  by  Oldham^  J".] 


Supreme  Judicial  Court j  Massachusetts^  Middlesex  County j  1846. 

Waltham  Bank  t;.  Town  of  Waltham. 

Shares  in  a  corporation,  pledged  to  a  bank  as  collateral  security,  are  not  taxable 

to  the  bank. 

Tffls  was  an  action  to  recover  the  sum  of  $  64,80  and  interest, 
being  the  amount  of  a  tax  assessed  upon  one  hundred  and  twenty 
shares  of  the  stock  of  the  Fitchburg  Raihroad  Company,  held  by 
the  Waltham  Bank  on  the  first  day  of  May,  1844,  upon  the  follow- 
ing named  circumstances  and  conditions,  to  wit :  on  the  16th  day 
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of  April,  1844,  Sewel  F.  Belknap  pledged  the  above-named 
shares  to  the  bank,  as  collateral  security  and  pledge  for  the  pay- 
ment of  a  promissory  note,  dated  April  15th,  1844,  for  the  sum  of 
$  10,000,  which  sum  said  bank  lent  to  Belknap,  who  delivered  to 
the  bank  a  certificate,  or  written  instrument,  of  which  the  follow- 
ing is  a  copy :  "  No.  439.  For  120  Shares  of  100  Dollars.  The 
Fitchburg  Railroad  Company.  This  is  to  certify  that  the  President, 
Directors  and  Company  of  the  Wallham  Bank,  as  collateral  security 
for  S.  F.  Belknap's  note,  is  entitled  to  one  hundred  and  twenty 
shares  in  the  capital  stock  of  the  Fitchburg  Railroad  Company, 
subject  to  the  provisions  of  the  charter  and  by-laws  of  the  Com- 
pany, and  to  such  assessments  as  may  be  legally  made  thereon. 
Transferable  by  an  assignment  thereof  on  the  books  of  the  Com- 
pany, according  to  the  rules  established  for  such  purpose.  Witness 
the  seal  of  the  Company,  and  the  signatures  of  the  President  and 
Treasurer,  at  Boston,  this  16lh  day  of  April,  A.  D.  1844.  (L.  S.) 
Thomas  Wiley,  Treasurer.  Jacob  Foster,  President  pro  tem." 
Which  certificate  entitled  the  said  bank  to  all  the  privileges  of  the 
owners  of  stock  in  said  company.  The  said  bank,  prior  to,  on,  and 
ever  since  the  first  day  of  May,  1844,  held,  and  had  possession  of 
said  stock  for  the  purpose  of  collateral  security,  as  aforesaid,  and 
for  no  other  purpose.  After  the  first  day  of  May,  1844,  the  as- 
sessors of  Wallham  duly  assessed  a  tax  of  $  64,80  upon  said  shares 
to  said  bank,  which  tax  was  regularly  committed  to  the  collector  of 
said  Waltham  ;  and  on  the  25th  of  March,  1845,  the  said  bank, 
upon  demand  of  said  collector,  and  under  protest,  paid  said  tax  to 
said  collector.  The  case  came  up  upon  an  agreed  statement  of 
facts,  as  above  ;  upon  which  judgment  was  to  be  rendered  by  the 
court  as  upon  a  special  verdict. 

E.  Bockwood  Hoar,  for  the  plaintiffs. 
Mellen,  for  the  defendants. 

Wnj)E,  J.,  delivered  the  opinion  of  the  court,  to  the  effect  that 
the  bank  was  not  liable  to  taxation  for  the  railroad  shares,  it  ap- 
pearing, upon  the  face  of  the  transfer,  that  they  were  pledged  for 
the  debt  of  Belknap,  and  that,  upon  the  facts  agreed,  the  plaintiffs 
were  entitled  to  recover  the  amount  paid  with  interest  from  the 
time  of  payment. 
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Spring'  AssizeSy  Northern  Circuity  Aprils  1846,  at  Liverpool. 

Reoina  v.  Barry  and  Others. 

To  constitute  a  nuisance,  it  must  appear  that  there  is  something  more  than  what 
is  merely  disagreeable.  But  that  will  amount  to  a  nuisance  which  renders  the 
habitations  of  persons  in  the  neighborhood  substantially  less  comfortable  than 
they  were  before,  although  it  should  not  be  dangerous  to  health,  or  hurtful  to 
human  life. 

This  was  an  indictment  for  a  nuisance.  The  defendants  are 
carrying  on  business  as  iron  ship  builders,  and  have  established  a 
yard  for  that  purpose  on  the  banks  of  the  Mersey,  at  the  southern 
extremity  of  the  town  of  Liverpool,  They  had  formerly  occupied 
a  site  further  north,  and  more  towards  the  centre  of  the  town  ;  but 
this  they  had  been  obliged  to  give  up,  it  being  required  for  the 
new  docks  about  to  be  made  by  the  Birkenhead  commissioners. 
Immediately  beyond  this  point  was  situated  a  retired  dell  called 
the  Dingle,  in  and  around  which,  for  many  years,  the  merchant- 
princes  of  Liverpool  have  built  a  number  of  country  seats,  and 
which,  until  a  few  years  back,  was  a  very  retired  and  picturesque 
spot ;  the  Dingle  itself  being  the  subject  of  a  copy  of  verses, 
perhaps  the  neatest  and  most  graceful  composed  by  Roscoe,  the 
author  of  the  "  Life  of  Lorenzo  de  Medici."  Some  time  ago, 
however,  this  privacy  was  in  some  degree  invaded  by  the  establish- 
ment of  the  Herculaneum  Pottery  Works  on  the  shore.  These, 
however,  were  at  some  distance ;  and,  though  the  smoke  occasion- 
ally dimmed  the  prospect  of  the  Welch  hills,  and  disfigured  the 
surface  of  the  Mersey,  the  annoyance  was  no  greater  than  was  to 
be  anticipated  in  the  immediate  neighborhood  of  so  large  and 
active  a  commercial  community,  so  rapidly  increasing.  These 
pottery  works,  however,  were  discontinued  about  seven  years  ago. 
There  were  also  established,  and  there  are  yet  in  existence,  certain 
iron  works,  called  the  Mersey  Forge,  the  principal  business  of 
which  is  the  manufacture  of  the  heavier  parts  of  steam  locomotives, 
principally  the  axles.  For  this  purpose,  a  hammer,  weighing  some 
six  or  seven  tons,  and  wrought  by  steam  power,  is  used,  and  this 
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is  wrought  frequently  all  night  through,  the  sound  being  distinctly 
audible  all  through  the  region  of  the  Dingle.     The  sound  was  a 
doll,  heavy  one,  caused  by  the  beating  of  heated  iron  upon  an 
anvil,  and  was  not,  as  the  witnesses  alleged,  productive  of  any 
serious  annoyance.     In  May,  1845,  however,  the  establishment  of 
the  defendants  was  got  into  working  order,  and,  besides  being 
much  nearer  than  either  the  forge  or  the  potteries,  was,  from  its 
nature,  productive  of  great  annoyance  to  the  promoters  of  this 
prosecution.      According  to  the  evidence,  from  six  hundred  to 
seven  hundred  men  were  usually  employed,  and  the  greater  ma- 
jority were  employed  all  day  long  in  hammering  rivets  on  the 
plates  which  form  the  sides  of  ships,  and  fastening  them  in  this 
way  to  the  iron  ribs.     The  consequence  of  the  continual  use  of 
these  many  hundred  hammers  at  once  on  the  hollow  iron  sides  of 
the  vessels,  was,  as  one  of  the  witnesses  said,  to  keep  up  a  contin- 
ual peal  of  thunder.     Another  said  it  seemed  as  if  all  the  demons 
of  the  infernal  regions  had  broken  loose ;  and  they  all  described  it 
as  being  intolerable  and  dreadful,  even  those  who  were  residing  as 
much  as  a  mile  from  the  spot.      It  was  said,  however,  not  to 
amount  to  any  great  annoyance  when  the  windows  were  closed, 
but  was  chiefly  objectionable  in  the  grounds,  or  when  the  windows 
were  open.     It  was  said  that,  in  case  of  sickness,  it  would  be 
necessary  to  remove  the  patient  to  some  more  quiet  spot ;  but  no 
instance  was  given  where  such  a  course  had  been  adopted.     Some 
of  those,  however,  who  used  the  strongest  terms  as  to  the  extent 
and  degree  of  the  nuisance,  were  those  who  resided  at  the  greatest 
distance.     Mr.  Lawrence,  mayor  of  Liverpool  during  the  past 
year,  whose  grounds  immediately  adjoined,  stated  that  he  had 
permitted  the  defendants  to  run  some  iron  bolts  through  the  wall 
dividing  them  from  his  plantation,  for  the  purposes  of  their  trade. 
The  noise  was  unpleasant.     There  had  been  a  wood  ship-building 
yard  in  the  neighborhood  before.     The  noise  from  that  was  not 
annoying,  but  the  chief  grievance  arose  from  the  men  trespassing. 
In  the  works  now  in  question,  there  was  no  annoyance  of  that 
kind.     Nothing  could  be  more  properly  conducted. 

It  appeared  during  the  investigation  that  the  docks  are  rapidly 
extending  in  the  direction  of  the  Dingle,  which  itself,  from  its 
situation  and  the  depth  of  water,  would  be  an  eligible  site  for  that 
purpose.  Any  further  dock  extension  must  be  in  that  direction, 
as  it  will  be  impossible  with  safety  to  extend  them  much  further  to 
the  north.  It  appeared  also,  that  the  population  of  Toxteth-park, 
close  adjoining  the  Dingle,  has  increased  most  rapidly  of  late 
years,  and  amounts  now  to  40,000,  or  thereabouts.    The  whole 
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population  of  Liverpool  (which  in  1795  was  only  60,000)  was  now 
about  300,000.  It  was  also  proved  that,  between  the  spot  where 
the  defendants  had  set  up  their  establishment  and  the  town  of 
Liverpool,  there  was  not  a  spot  available  for  such  a  business  which 
was  not  already  appropriated  for  public  purposes. 

Mr.  Serjeant  WUkins  (with  whom  was  Mr.  AtherUm)  addressed 
the  jury  for  the  defence,  contending  that  the  "unpleasantness," 
which  some  of  the  witnesses  described,  did  not  amount  to  any- 
thing which  could  render  the  defendants  liable  in  the  present  in- 
dictment for  a  nuisance.  The  language  used  by  the  others  was 
no  doubt  very  much  exaggerated,  and  dictated  by  angry  and  preju- 
diced feelings.  It  was  not  possible,  in  a  large  and  growing  com- 
munity, such  as  that  of  Liverpool,  that  these  gentlemen  could 
preserve  for  their  mansions,  which  they  had  erected  in  its  imme- 
diate neighborhood,  that  rustic  privacy  which  they  once  perhaps 
possessed.  From  the  description  of  his  learned  friend,  Mr.  Knowles, 
one  would  have  imagined  it  was  the  vale  of  Avoca,  or  the  happy 
valley  of  Rasselas,  which  was  realized  at  the  Dingle,  while,  in 
truth,  it  appeared  from  the  evidence,  that  the  Dryads  and  Hama- 
dryads had  long  before  been  scared  away  by  noisy  ship-building 
yards,  smoky  steamers,  forges  with  their  seven- ton  hammers,  and 
the  noise  and  smoke  and  bustle  of  a  rapidly  increasing  population 
of  300,000  souls.  He  contended  that  this  was  an  attempt,  he 
trusted  a  vain  one,  to  limit  the  progress  and  fetter  the  energies  of 
a  community  increasing  in  numbers  and  importance  more  quickly 
than  any  in  the  empire,  and  which,  in  all  probability,  standing  as  it 
did  between  the  old  and  the  new  worlds,  and  carried  forward  by 
the  energies  and  enterprise  which  had  already  made  it  what  it  wasi 
was  likely  soon  to  be  second  to  none  in  Europe. 

Mr.  KnowleSy  Mr.  Martin^  and  Mr.  Crompton  conducted  the 
prosecution. 

Patteson,  J.,  in  summing  up,  said,  that  the  nuisance  charged  in 
the  present  instance  was  alleged  to  be  caused  by  certain  noises 
and  smokes  created  by  the  defendants ;  and  these,  no  doubt,  might 
amount  to  a  nuisance.  To  find  the  defendants  guilty,  they  must 
be  satisfied  there  was  something  more  than  what  was  merely  dis- 
agreeable ;  but  it  would  amount  to  a  nuisance  if  it  Tendered  the 
habitations  of  the  persons  in  the  neighborhood  substantially  less 
comfortable  than  they  were  before,  although  it  should  not  be 
dangerous  to  health,  or  hurtful  to  human  life.     Nor  was  it  suffi- 
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cient  that  it  should  prejudice  two  or  three  individuals  only.  It 
musti  to  be  a  nuisance,  reach  the  peighborhood  in  general.  If 
they  were  satisfied,  so  far  as  these  two  points  went,  that  it  was 
a  nuisance,  it  would  not  be  less  so  because  it  was  a  trade  beneficial 
to  the  parties  carrying  it  on,  or  to  the  town  of  Liverpool,  or  the 
community  at  large.  They  could  not  set  off  those  advantages  so 
as  to  render  it  less  a  nuisance.  This  position  he  (the  learned 
judge)  had  laid  down  in  a  case  tried  here  some  years  ago,  —  '^  The 
Qneen  v.  Muspratt,"  —  an  indictment  against  some  alkali  works ; 
and  the  law  so  laid  down  had  not  been  questioned.  They  would 
take  into  consideration  the  evidence  which  had  been  given  of  the 
existence  of  other  works,  productive  of  somewhat  similar  annoy- 
ances, in  the  neighborhood,  which,  so  far  as  it  went,  would  tend 
to  show  that  this,  in  that  neighborhood,  was  not  a  nuisance,  unless 
there  was  to  be  traced  to  it  some  new  and  greater  inconvenience 
and  annoyance  than  had  existed  before.  He  would  only  add  that, 
in  this,  as  in  every  criminal  case,  they  would  strictly  examine  the 
evidence,  and  be  fully  satisfied  in  their  own  minds  of  the  guilt  of 
the  defendants,  before  they  would  convict  them. 

The  jury,  after  retiring  for  a  short  time,  returned  a  verdict  of 
Not  GuUty. 

Bail  Courtj  Sittings  in  Banco^  London^  June^  1846. 
Clutterbuck  v.  Hules. 

AttoiDey ;  —  Arrest ;  —  Privilege. 

A  rale  nisi  had  been  obtained  to  discbarge  the  defendant  out  of  custody.  The 
affidavits  stated  that  the  defendant  was  an  attorney  of  this  court,  and,  as  such, 
was  attending  at  the  county  court  at  Glocester,  where  he  had  seven  actions  pend- 
ing. The  plaintiff  caused  him  to  be  arrested.  The  defendant  contended  that  he 
was  entitled  to  his  privilege,  and  that  he  could  not  be  arrested  when  he  was 
attending  the  court  in  his  professional  capacity.  Upon  cause  being  shown,  it  was 
urged  that  the  defendant  was  not  privileged,  unless  he  was  upon  the  roll  of  the 
particular  court,  and  that  he  was  bound  to  show  this.  For  the  defendant,  it  was 
contended  that  there  was  nothing  to  show  that  there  was  any  roll  in  the  county 
court. 

WiGHTMAN,  J.,  took  time  for  consideration,  and,  this  morning,  said,  that, 
without  deciding  the  quesUon  of  the  necessity  of  the  attorney  being  upon  the  roll 
of  the  county  court,  even  were  there  such  a  roll,  he  thought  there  was  sufficient 
upon  the  affidavits  in  this  case  to  justify  him  in  ordering  the  defendant  to  be  dis- 
charged. It  was  clear  he  was  an  attorney  upon  the  roll  of  this  court,  and  he 
was  at  the  time  of  his  arrest  actually  attending  his  professional  duties  in  the 
county  court.  The  privilege  was  for  the  benefit  and  protection  of  the  clients,  not 
for  the  advantage  of  the  attorney. 

Rule  absolute. 
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Selections  from  1  Denio't  (New  York)  Reports. 


AGREEMENT. 

Where  a  party  has  been  led  to  en- 
ter into  a  contract  by  the  fraud  of  the 
other  party,  he  may,  upon  discovering 
the  fraud,  rescind  the  contract  and  re- 
cover whatever  he  has  advanced  upon 
it,  provided  he  does  so  at  the  earliest 
moment  after  he  has  knowledge  of  the 
fraud  and  returns  whatever  he  has 
himself  received  upon  it.  Mauon  v. 
Bovet,  69. 

2.  The  ffeneral  rule  is,  that  the  party 
who  would  rescind  a  contract  on  the 
ground  of  fraud,  for  the  purpose  of  re- 
covering what  he  has  advanced  upon  it, 
must  restore  the  other  party  to  the  con- 
dition in  which  he  stood  belore  the  con- 
tract was  made ;  but  where  the  party 
who  practised  the  fraud  has  entangled 
and  complicated  the  subject  of  the  con- 
tract in  such  a  manner,  as  to  render  it 
impossible  that  he  should  be  restored 
to  nis  former  condition,  the  party  in- 
jured, upon  restoring,  or  offermff  to  re- 
store, what  he  has  received,  and  doing 
whatever  is  in  his  power  to  undo  what 
has  been  done  in  the  execution  of  the 
contract,  may  rescind  it  and  recover 
what  he  has  advanced,    lb. 

3.  The  defendant,  being  the  plaintiff 
in  a  judgment,  and  about  to  cause  land 
of  the  judgment  debtor  to  be  sold  on 
execution,  fraudulently  represented  to 
the  plaintiff  that  the  land  to  be  sold 
was  free  from  any  prior  incumbrance, 
when  in  truth  it  was  subject  to  older 
liens .  to  more  than  its  value,  and 
thereby  induced  him  to  become  the  pur- 
chaser at  the  sheriff's  sale  for  a  con- 
siderable sum,  and  received  from  him 
in  payment  of  bis  bid  the  note  of  a 
thinl  person,  held  by  the  plaintiff  for  a 
larger  sum  than  the  amount  bid.  giv- 
ing back  his  own  note  for  the  balance, 
it  was  held  that  the  plaintiff,  who  had 


immediately  upon  the  discovery  of  the 
fraud,  offered  to  give  up  the  note  re- 
ceived by  him,  and  to  assign  the  certi- 
ficate of  sale,  could  maintain  replevin 
in  the  detinet  against  the  defendant  for 
the  note  so  transferred  to  the  defendant 
by  him.    lb. 

BANKBX7PT  AND  BANKRUPT  LAW. 

A  discharge  under  the  late  bank- 
rupt act  of  the  United  States,  when 
pleaded  in  bar  to  an  action  for  a  prior 
mdebtedness,  may  be  impeached  and 
avoided  on  account  of  preferences 
among  creditors,  and  of  payments  and 
transfers  of  property  in  contemplation 
of  bankruptcy,  forbidden  by  the  second 
section  of  the  act.    Brereton  v.  Hull,  75. 

2.  Where  proceedings  in  bankruptcy 
were  commenced  by  a  creditor  agunst 
the  debtor,  but  before  any  decree  of 
bankruptcy  they  were  witharawn  upon 
the  debtor  making  an  assignment  of 
his  property  for  the  benefit  of  all  his 
creditors,  some  of  the  creditors  not 
concurring  in  the  arrangement ;  held^ 
that  the  assignment  was  nevertheless 
valid.     Hastings  v.  Belknap,  190. 

3.  Where  the  defendant,  after  judg- 
ment recovered,  instituted  proceeding 
in  bankruptcy  and  obtained  his  dis- 
charge, after  which  the  plaintiff  issued 
execution,  which  was  levied  on  the 
personal  property  of  the  defendant,  who 
moved  to  set  it  aside  on  the  ^ound  of 
his  discharge,  and  the  plaintiff  in  op- 
posing showed  facts  tending  to  prove 
that  it  was  fraudulently  obtained ;  the 
court  ordered  that  the  execution  be  set 
aside,  unless  the  plaintiff  in  a  ^iveo 
time  would  bring  an  action  on  the  judg- 
ment to  enable  the  defendant  to  set  up 
the  discharge ;  and  on  his  doing  so,  the 
execution  and  levy  to  stand  as  secu- 
rity, but  proceedings  on  them,  in  the 
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mean  time,  to  be  stayed.     Bangs  v. 
Sirmg^  619. 

BILLS    OF    EXCHANGE    AND  FROHISSORT 
NOTES. 

Where  a  note  was  made  ^yable 
to  "E.  Moore,  assignee  of  J.  K.  Van 
Ne»,"  held  that  an  indorsement  by  the 
I«yee,  of  his  name  without  the  addi- 
tion, was  sufficient,  and  passed  the 
whole  interest  of  the  payee  in  the  note. 
Ba^  y.  Gunn,  108. 

2.  Where  the  indorsee  and  holder  of 
a  promissory  note  indorsed  it  to  the 
I^ntiff  as  collateral  security  for  a 
debt  of  a  less  amount,  due  at  a  future 
day,  and  took  the  plaintiff's  receipt  for 
it,  by  which  he  agreed  to  return  it  upon 
payment  of  the  debt,  for  which  he  took 
It  as  security,  and  to  use  all  legal 
means  to  collect  it  if  so  directed  by  the 
party  who  transferred  it  to  him  ;  field, 
that  the  plaintiff  could  sue  the  maker 
on  the  note  before  the  debt,  for  which 
he  received  it,  had  become  due,  without 
the  direction  of  the  party  who  trans- 
ferred it  to  him.    2b, 

3.  The  legal  presumption  is,  that  a 
promissory  note  is  given  in  the  course 
of  business  and  for  value,  and  that  it  is 
to  be  paid  by  the  maker  as  the  pri- 
mary debtor.  Bank  of  Orleans  v.  Bar' 
fy,  116. 

4.  The  holder  of  a  note  made  by  a 
principal  debtor  and  sureties,  by  an 
arrangement  with  the  principal  suffers 
the  signature  of  one  of  the  sureties  to 
be  erased;  the  note  is  still  valid 
against  such  principal.  The  People  v. 
Qdl,  120. 

5.  Where,  in  a  suit  by  the  payee  of 
a  bill  or  note,  the  paper  had  been 
specially  indorsed  by  the  plaintiff  to 
another,  and  there  was  no  re-transfer 
by  such  other  person,  but  the  indorse- 
ment had  been  stricken  out  before  the 
paper  was  offered  in  evidence ;  held, 
that  the  plaintiff  was  entitled  to  re- 
cover without  explaining  the  indorse- 
ments or  showing  that  they  were  made 
to  create  an  agency  for  the  purpose  of 
collection.     Dollfus  v.  Frosch,  367. 

6.  Commercial  paper  payable  in 
France,  on  a  certain  day  named,  will, 
in  the  absence  of  any  proof  resnecting 
the  law  of  that  coimtry,  be  held  paya- 
ble on  the  third  day  or  grace.    lb, 

7.  Where  the  drawer  of  a  bill  of  ex- 
change had  no  funds  in  the  hands  of 

TOL.  IX. NO.  III.  17 


the  drawee,  but  was  on  the  contrary 
indebted  to  him  at  the  maturity  of  the 
bill ;  held^  that  the  drawer,  in  an  action 
on  the  bill,  could  not  object  the  want 
of  a  due  presentment  of  it  for  payment, 
and  of  notice  of  its  dishonor,  though 
there  had  been  prior  transactions  be- 
tween the  drawer  and  drawee,  and  the 
former  had  before  drawn  on  the  latter, 
it  appearing  that  when  the  bill  in  con- 
troversy matured  the  accounts  between 
the  parties  were  unsettled  and  in  liti- 
gation,   lb, 

8.  The  indorsee  of  negotiable  paper 
given  to  the  payee  for  a  simple  contract 
debt,  by  a  corporation  whose  stock- 
holders are  by  its  charter  personally 
liable  for  its  debts  contracted  while 
they  were  such  stockholders,  can  main- 
tain an  action  upon  the  statute  in  his 
own  name  for  the  debt  against  one 
who  was  a  stockholder  when  it  was 
contracted.  FreeUmd  v.  McOdUmghj 
414. 

9.  The  defendant,  for  the  accommo- 
dation of  the  plaintiff,  made  a  promis- 
sory note  payable  to  him  in  one  year, 
without  words  of  negotiability,  and  at 
the  same  time  took  from  him  an  agree- 
ment to  indemnify  him  agains,t>it ;  and 
the  maker  and  payee  then  left  it  with  a 
third  person  to  be  delivered  to  C,  which 
was  done ;  but  there  was  no  evidence 
upon  what  account  or  for  what  consid- 
eration it  was  delivered  to  C. ;  held,  in 
an  action  on  the  note  at  the  suit  of  the 
payee,  that  the  defendant  was  not  re- 
sponsible for  the  want  of  proof  that  C. 
received  it  for  a  valuable  consideration. 
Lee  V.  Swift,  565. 

10.  Where  a  promissory  note  in- 
dorsed by  the  payee,  for  the  accommo- 
dation of  the  maker,  is  negotiated  by 
the  latter  in  violation  of  an  agreement 
between  them,  the  holder  cannot  re- 
cover against  such  indorser  unless  he 
received  the  note  in  good  faith,  for  a 
valuable  consideration  and  without 
notice  of  the  arrangement.  Small  v. 
Smith,  583. 

11.  Where  the  holder  of  a  note  re- 
ceived it  from  the  maker  with  notice 
that  the  indorser  had  become  such  un- 
der some  arrangement  or  condition 
which  had  not  been  complied  with; 
held,  that  he  took  it  subject  to  such  ar- 
rangement ;  and  it  appearing  that  the 
indorsement  was  made  on  condition 
that  it  should  not  be  used  until  a  par- 
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ticalar  act  bene6cial  to  the  indorser 
had  been  performed,  which  had  not 
been  done;  held  further  ^  that  tlie  hold- 
er could  not  recover  against  the  in- 
dorser.    lb. 

12.  A  bank  at  which  a  promissory 
note  was  made  payable,  received  it 
from  the  holder  for  collection,  and  hav- 
ing an  account  with  the  maker,  which 
was  not  however  good  for  the  amount, 
charged  it  to  him  and  paid  it  to  the 
holder,  at  the  same  time  placing  upon 
it  a  cancelling  mark,  which  by  the 
practice  of  the  bank  onl^  denoted  that 
It  was  charged.  In  a  suit  on  the  note 
by  the  bank  as  indorsee  against  the 
maker,  hdd^  that  it  was  a  subsisting 
security  in  the  bands  of  the  plaintifi, 
and  authorized  a  recovery.  The  Wo- 
tervliet  Bank  v.  White,  608. 

13.  So  held  where  the  note  was  made 
for  the  accommodation  of  an  indorser 
upon  it,  who  was  cashier  of  the  bank  at 
which  it  was  payable,  and  had  promis- 
ed the  maker  to  provide  for  it.     lb, 

14.  Where  a  note  is  indorsed  in  blank 
by  the  payee,  and  is  afterwards  trans- 
ferred by  an  indorsement  in  full,  it  is 
still  transferable  by  delivery,  and  a 
party  to  whom  it  is  so  transferred  may 
make  title  by  filling  up  the  blank  in- 
dorsement to  himself,  and  striking  oat 
the  subsequent  ones.     lb. 

15.  An  indorsement  of  a  note  in  full, 
made  to  create  an  agency  for  its  col- 
lection, may  be  stricken  out  by  the 
holder.    3. 

16.  An  indorsement  of  a  note  by  the 
holder  in  these  words,  **  Pay  to  E.  0., 
cashier,  or  order,"  made  upon  the  pur- 
chase of  it  by  the  bank  of  which  £. 
0.  was  cashier,  is  a  legal  transfer  of 
the  note  to  the  bank.  Per  Jewett.  J. 
lb. 

CARRIER. 

It  is  a  general  rule  that  a  com- 
mon carrier  is  bound  to  deliver  the 
goods  entrusted  to  him  to  carry,  per- 
sonally, to  the  consignee  at  the  place 
of  delivery  ;  but  in  certain  cases  where 
the  transportation  is  by  vessels  or 
boats,  notice  of  the  arrival  and  place  of 
deposit  is  sufficient,  and  comes  in  place 
of  a  personal  delivery  ;  and  where 
goods  are  safely  conveyed  to  the  place 
of  destination,  and  the  consignee  is 
dead,  absent,  or  refuses  to  receive,  or  is 
not  known,  and  cannot  after  reasonable 


efforts  be  found,  the  carrier  may  dis- 
charge himself  from  further  responsi- 
bility, by  placing  the  goods  in  store 
with  some  responsible  third  person  in 
that  business,  at  that  place,  for  and  on 
account  of  the  owner.  In  such  a  case, 
the  storehouse  keener  becomes  the 
agent  or  bailee  of  the  owner  of  the 
property.    Fisk  v.  Newton,  45. 

2.  Where  the  consignee  of  certain 
kegs  of  butter  sent  from  Albany  to 
New  York  by  a  freight  barge  was  a 
clerk,  having  no  place  of  business  of 
his  own,  and  whose  name  was  not  in 
the  city  directory,  and  who  was  not 
known  to  the  carrier,  and  after  reason- 
able inquiries  by  the  carrier's  agent 
could  not  be  found,  it  was  held  that  the 
carrier  discharged  himself  from  further 
responsibility,  by  depositing  the  proper- 
ty with  a  storehouse  keeper,  then  in 
good  credit,  for  the  owner,  and  taking 
his  receipt  for  the  same,  according  to 
the  usual  course  of  business  in  that 
trade,  though  the  butter  was  subse- 
quently sold  by  the  storehouse  keeper, 
and  the  proceeds  lost  to  the  owner  by 
his  failure.    lb. 

CASES  0VERRX7LED,   DOUBTED  OB  EX- 
PLAINED. 

Dow  t;.  Stall,  (5  Hill,  186,)  and  Fan- 
ning V.  Trowbridge,  (5  Hill,  428.) 
Thompson  v.  &yre,  175. 

The  Mayor,  &c.  of  New  York  v. 
Furze,  (3  Hill,  612.)  WUson  v.  The 
Mayor,  <ljrc.  of  New  York,  505. 

Bohannan  v.  Peterson,  (9  Wend. 
503.)     Stage  v.  Stevens,  267. 

Harvey  v.  Skillman,  (22  Wend.  571.) 
Bullock  V.  Bogardus,  276. 

DAMAGES. 

Where  a  lessee  for  years  covenanted 
that  the  buildings  which  he  should 
erect,  should  at  the  expiration  of  the 
term  revert  to  the  lessor  "without 
damages  of  any  kind  except  the  na- 
tural wear  of  the  same,"  and  a  build- 
ing so  erected  was  destroyed  by  means 
of  the  negligent  acts  of  a  third  party, 
held  that  it  was  waste  for  which  the 
tenant  was  responsible  to  the  lessor^ 
and  that  the  lessee  or  his  assignee,  in 
an  action  against  the  party  guiltjr  of 
the  negligence,  was  therefore  entitled 
to  recover  the^  whole  value^  of  such 
building.  Cook  v.  Champlain  2>flnj- 
portation  Co.  91. 
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EYTDENCS. 

UpoD  the  trial  of  an  indictment  for 
rape,  the  declarations  of  the  injured 
female,  made  immediately  after  the 
alleged  offence,  are  not  admissible  evi- 
dence for  the  prosecution  to  prove  the 
offence  committed ;  and  the  rule  is  the 
same  though  it  appear  that  she  is  in- 
competent to  testily  on  account  of  im- 
mature age,  idiocy,  or  other  mental 
defect.     The  People  v.  McGee,  19. 

2.  Such  declarations  are  only  com- 
petent where  the  party  injured  has 
given  evidence  as  a  witness,  and  then 
only  upon  the  question  of  her  credi- 
bility,    lb. 

3.  Where  the  injured  person  is  of 
flofficient  age  and  of  competent  though 
weak  understanding,  but  is  unable  to 
talk,  and  can  communicate  and  receive 
ideas  only  by  signs,  she  may  yet  be 
sworn  as  a  witness,  and  examined 
through  the  medium  of  a  person  who 
can  understand  her,  who  is  to  be  sworn 
to  interpret  between  her  and  the  court 
and  jury.     lb, 

4.  Upon  the  trial  of  an  indictment, 
an  accomplice  in  the  commission  of  the 
offence  is  a  competent  witness  for  the 
prosecution ;  and  the  testimony  of  a 
witness  thus  situated,  will,  if  tne  jury 
are  fully  convinced  of  its  truth,  warrant 
the  conviction  of  the  defendant,  though 
it  be  uncorroborated  by  other  testi- 
mony.    The  People  v.  Coslello,  83. 

5.  The  uncorroborated  testimony  of 
an  accomplice  should  be  received  with 
great  caution,  and  the  court  should  al- 
ways so  advise  the  jury ;  but  they  are 
not  to  be  instructed  that  in  point  of  law 
a  conviction  cannot  be  had  upon  such 
testimony.     Jb, 

6.  The  prosecution  is  not  entitled, 
upon  the  trial  of  an  indictment,  to  give 
in  evidence  an  anonymous  letter,  writ- 
ten by  a  stranger,  though  a  witness  for 
the  prosecution  had  spoken  of  it  on  the 
direct  examination,  and  had  been  cross- 
examined  concerning  the  circumstances 
under  which  it  was  received  by  the 
defendants'  counsel,  its  contents  not 
having  been  disclosed  on  such  exami- 
Baiion.     lb. 

7.  In  an  action  by  indorsee  against 
the  makers  of  a  promissory  note  in- 
dorsed by  the  payee  and  by  another 
person,  the  first  indorser,  being  released 
oy  the  plaintiff,  is  a  cocnpetent  witness 
in  his  behalf.    Bay  r.  Otmn,  108. 


8.  A  party  is  not  entitled  to  ask  the 
opinion  of  a  professional  witness  upon 
any  question,  except  one  of  skill  or 
science.     The  People  v.  Bodine^  281. 

9.  Where,  upon  the  trial  of  an  indict- 
ment for  murder,  a  witness  for   the 

Erosecution,  who  resided  in  (he  same 
ouse  with  the  prisoner,  was  examined 
as  to  her  declarations  and  conduct  for 
several  successive  days  subsequent  to 
the  murder,  and  in  the  course  of  such 
examination,  related  his  own  occupa- 
tion and  conduct  during  that  time, 
which  had  no  apparent  bearing  upon 
the  questions  in  issue,  and  the  prison- 
er's counsel  objected  to  all  evidence  of 
the  independent  conduct  of  the  witness 
during  that  time,  which  objection  was 
overruled,  and  the  witness  continued 
to  give  an  account  of  his  own  conduct 
in  connection  with  the  prisoner's  acts 
and  declarations  —  but  the  bill  of  ex- 
ceptions, instead  of  detailing  the  whole 
of  the  witness's  testimony,  was  confined 
to  what  he  said  respecting  himself: 
Held,  that  the  objection  was  too  broad, 
and  could  not  be  sustained  —  that  it 
should  have  specified  the  particular 
acts  of  the  witness,  which  were  ob- 
jected to  by  the  prisoner  and  insisted 
upon  by  the  prosecution  —  or  the  whole 
of  the  witness's  testimony  should  have 
been  given  to  enable  the  court  to  judge 
what  particular  parts  were  objection- 
able.   Jb. 

10.  Although  a  witness  who  has 
given  testimony,  is  privileged  from  an- 
swering whether  he  has  not  on  a  for- 
mer occasion  sworn  differently,  neither 
the  court  nor  a  party  can  object  where 
the  witness  does  not ;  and  wnere.  upon 
such  a  question  being  put,  the  court 
without  any  objection  by  the  witness 
excluded  it,  it  was  held  erroneous.    lb, 

11.  Where  on  the  trial  of  an  indict- 
ment for  murder  the  evidence  was  cir- 
cumstantial, and  the  judge  instructed 
the  jury  that  fair  character  was  impor- 
tant to  the  prisoner,  and  that  they 
were  to  inquire  *^why  it  was  that  she 
had  given  no  evidence  of  her  general 
character  V^  Held,  that  such  instruc- 
tion suggested  the  inference  that  her 
character  was  bad,  and  was  erroneous. 
lb. 

12.  Where  no  evidence  of  general 
character  has  been  given,  the  subject  of 
character  is  not  one  for  the  consideration 
of  the  jury.    Per  Beardsley,  J.    lb. 
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13.  Where  on  a  trial  for  mnrder, 
there  was  erideoce  that  a  murder  had 
been  committed,  and  that  the  house  in 
which  the  dead  body  was,  had  been 
subsequently  set  on  fire  under  such 
circumstances  as  to  raise  a  suspicion 
that  the  same  was  done  by  the  perpe- 
trator of  the  murder  to  conceal  that 
offence,  and  the  evidence  left  it  doubt- 
ful whether  the  prisoner  was  in  the 
Ticinity  of  the  house  when  the  fire  was 
set,  and  the  court  charged  the  jury  that 
if  the  prisoner  ndght  have  been  at  the 
scene  of  the  fire,  '*  the  onus  was  cast 
upon  her  to  get  rid  of  the  suspicion 
which  thus  attached  to  her,"  and  that 
she  was  bound  to  show  where  she 
was  at  the  time  of  the  fire.  HM  er- 
Toneous.     lb, 

14.  Where  a  witness  called  to  estab- 
lish the  defence  of  usury,  declines  to 
testify  on  the  ground  that  his  evidence 
may  expose  him  to  an  indictment,  or 
subject  him  to  a  penalty,  and  it  appears 
that  the  statute  of  limitations  has 
barred  all  prosecutions,  the  court  is 
bound  to  pronounce  against  his  claim 
to  exemption.     Close  v.  Olney^  319. 

15.  Where  the  period  of  limitation 
has  elapsed  since  the  makine  of  the 
usurious  agreement,  but  it  does  not 
appear  but  that  the  usurious  premium 
mav  have  been  received  within  the  pe- 
rioa  of  limitation,  the  witness  may  be 
compelled  to  disclose  the  absence  of  an 
offence  within  the  period  of  limitation, 
by  an  examination  for  that  purpose,  so 
conducted  as  not  to  infringe  his  privi- 
lege,   lb. 

16.  Proof  by  comparison  of  hands, 
i.  e.,  the  juxtaposition  of  two  writings 
in  order  to  ascertain  whether  both 
were  written  by  the  same  person,  is 
inadmissible.  The  People  v.  Spooner, 
343. 

17.  A  witness  who  was  a  clerk  in 
chancery,  and  who  testified  that  he  had 
been  accustomed  to  examine  signatures 
as  to  their  being  genuine,  is  not  enti- 
tled to  give  an  opinion  as  a  person 
skilled  in  detecting  forgeries,  whether 
a  signature  is  genuine  or  imitated.    lb. 

18.  li  seemsj  that  the  rule  some- 
times allowed  to  prevail,  admitting  ex- 
peris  to  give  an  opinion  whether  a  sig- 
nature is  genuine  or  imitated,  is  not 
well  established  upon  authority,  and 
that  such  testimony  is  incompetent. 
Per  Bronson,  C.  J.    Jb, 


19.  The  seal  of  another  state  aflixed 
to  a  copy  of  an  act  of  its  legislature, 
for  the  purpose  of  authenticating  the 
same  pursuant  to  the  act  of  congress 
prescribing  the  mode  of  authenticating 
the  public  acts  of  the  several  states, 
proves  itself  and  imports  absolute  veri- 
ty, and  is  presumed,  until  the  contrary 
appears,  to  have  been  affixed  by  the 
proper  officer.  Per  Bronsim,  C.  J. 
Coit  V.  MiUikin,  376. 

20.  Such  seal,  however,  to  be  recog- 
nized in  the  courts  of  this  state,  must 
be  a  common  law  seal,  t.  e.,  an  impres- 
sion upon  wax  or  other  tenacious  sub- 
stance :  an  impression  upon  paper 
alone  will  not  answer.    lb. 

21 .  A  party  signing  a  written  instru- 
ment witn  his  initials,  intending  there- 
by to  bind  himself,  is  as  effectually 
bound  as  he  would  be  by  writing  his 
name  in  full.    Palmer  r.  Stephens,  471. 

22.  It  is  competent,  however,  where 
the  suit  is  between  the  original  parties, 
for  one  whose  initials,  or  full  name, 
appear  to  a  note  or  obligation,  to  show 
that  he  placed  it  there  to  attest  the 
execution  of  the  instrument,  or  for  any 
other  lawful  purpose,  and  not  as  maker 
of  the  instrument.  Per  Beardsley,  J. 
2b.      

23.  Where  a  promissory  note  por^ 
porting,  from  the  words  "  we  promise," 
&c.,  to  be  the  note  of  more  than  one 
person,  was  signed  in  the  first  place 
with  the  name  of  a  single  individual, 
under  which  name  were  written  the 
initial  letters  of  the  defendant's  name, 
which  were  proved  to  be  in  his  hand- 
writing ;  held,  that  the  defendant  was 
presumptively  a  joint  maker ;  and  also 
that  such  presumption  was  not  over- 
come or  impaired  by  proof  that  the  first 
signature  was  likewise  in  the  defend- 
ant's handwriting.    lb. 

24.  That  a  witness  for  the  prosecu- 
tion in  a  criminal  case  has  contributed 
fimds  to  carry  it  on,  goes  only  to  lus 
credibility.  The  People  v.  Cunnings 
ham,  624. 

25.  On  the  trial  of  an  indictment 
containing  a  single  coimt  for  one 
offence  of  assault  and  battery,  and  re- 
sisting an  officer  in  the  execution  of 
process,  the  prosecution,  after  proving 
an  assault  and  one  act  of  resistance, 
cannot  give  evidence  of  a  similar 
offence  committed  at  another  time. 
The  People  r.  Hopwn,  574. 
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26.  Where  there  is  a  qnestioD  of  in- 
tent, or  of  guilty  knowledge,  proof  of 
other  acts  of  a  similar  nature  with 
those  constituting  the  principal  charge, 
with  a  view  to  establish  such  intent  or 
knowledge,  are  sometimes  admissible. 
Per  Branson^  C.  J.    lb. 

27.  On  the  trial  of  an  indictment  for 
resisting  a  constable  while  engaged  in 
executing  process  against  the  defend- 
ant's property,  the  defendant  is  not  en- 
titled to  show  that  the  officer  had  not 
taken  the  oath  of  office,  or  given  the 
secnrity  required  by  law ;  it  being 
sufficient  in  such  a  case  that  the  party 
was  an  officer  de facto.    IB. 

28.  h  seems  the  rule  would  be  oth- 
erwise in  a  private  action  brought  by 
the  <Mfficer  for  the  assault.  Per  Bran- 
son, C.  J.    lb. 

29.  It  clearly  would  be  where  he 
sues  for  fees,  or  sets  up  a  title  to  prop- 
erty by  virtue  of  his  office.  This  can 
only  be  done  by  one  who  is  an  officer 
dejure  as  well  as  de  facto.  Per  Bron^ 
son,  C.  J.    lb. 

20.  On  the  trial  of  an  indictment 
for  the  murder  of  a  wife  by  her  hus- 
band, the  declarations  of  the  deceased 
made  in  extremis  as  to  the  cause  of 
her  death,  are  competent  evidence 
against  the  prisoner.  T^e  People  v. 
Green,  614. 

31.  So  held  by  the  chancellor  and 
judges,  their  opmions  beinff  required 
bv  the  governor  pursuant  to  the  statute. 

FIXTURES. 

Engines  and  machinery  in  a  mill, 
though  firmly  affixed  to  the  building, 
are,  when  so  affixed  by  tenant  for 
years,  for  the  purpose  of  carrying  on  a 
Dusiness  of  a  personal  nature,  the  per- 
sonal property  of  such  tenant.  Ck>ok 
V.  The  Cfuunpknn  Dransportation  Comr 
fssiy,9\. 

FBAUDS,  STATUTB  OF. 

An  agreement  for  the  sale  of  growing 
trees,  with  a  right  to  enter  on  the  land 
at  a  future  time  and  remove  them,  is 
s  contract  for  the  sale  of  an  interest  m 
lands,  and  to  be  valid  must  be  in  writr 
ing.     Green  v.  Armstrong,  550. 

2.  The  distinction,  on  this  subject, 
is  between  growing  trees,  fruit  or  grass 
and  other  natural  products  of  the  earth 
on  the  one  hand,  and  growing  crops  of 


grain  and  other  annual  productions 
raised  by  cultivation  of  the  earth  and 
the  industry  of  man  on  the  other.  The 
former  are  parcel  of  the  land,  and  a 
contract  in  writing  is  required  to  make 
a  valid  transfer ;  ue  latter  are  personal 
chattels,  and  not  within  the  transfer. 
Per  Beardsley,  J.    lb. 

IMPBISONMENT. 

An  attorney  prosecuted  in  assumpsit 
for  not  paying  over  money  collected 
for  his  client  is  liable  to  imprisonment 
—  such  suit  being  an  action  for  mis- 
conduct in  a  professional  employment. 
within  the  exception  in  the  second 
section  of  the  act  to  abolish  imprison- 
ment for  debt,  and  consequently  the 
defendant  may  be  held  to  bail  on  the 
capias  in  such  action.  Stage  v.  Ste- 
vens,  267. 

2.  The  dictum  to  the  contrary  in 
Bohannan  v.  Peterson,  (9  Wend.  503,) 
overruled,    lb. 

INFiUfT. 

Although  the  deed  of  an  infant  is 
voidable  only  and  not  void,  yet  where 
an  infant  fwne  covert  joined  with  her 
husband  in  a  conveyance  of  lands  of 
which  he  was  seised  in  his  own  right : 
held,  that  her  conveyance  was  void, 
she  having  then  no  estate  in  the  lands ; 
and  that  having  survived  her  husband, 
she  could  maintain  ejectment  for  her 
dower  notwithstanding  her  convey- 
ance, though  she  had  arrived  at  full 
age,  and  had  done  nothing  to  disaffirm 
it.     Sherman  v.  Garfield,  329. 

3.  An  infant  is  liable  for  money  paid 
at  his  request  to  satisfy  a  debt  which 
he  had  contracted  for  necessaries. 
Randall  v.  Sweet,  460. 

3.  An  infant  is  not  liable  for  money 
borrowed,  though  expended  by  him  for 
necessaries,  nor  for  money  borrowed  to 
buy  necessaries,  where  it  was  not  so 
applied;  but  he  is  liable  where  the 
lender  sees  that  the  money  is  laid  out 
for  necessaries,  in  the  same  manner 
that  he  would  be  if  the  necessaries  had 
been  furnished  directly  by  the  lender. 
Per  Bronson,  C.  J.     lb. 

4.  An  infant  is  likewise  liable  for 
money  paid  to  procure  his  liberation 
from  arrest  on  execution ;  and  also  on 
mesne  process,  where  the  arrest  was 
for  necessaries.  Per  Bronson,  C.  J. 
lb. 
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JXTDGMENTS   AND  EXECUTIONS. 

//  seetns  that  the  act  to  exempt  cer- 
taiQ  property  from  distress  for  rent  and 
sale  on  execution,  (Stat.  1S42,  p.  193,) 
does  not  affect  executions  for  debts 
contracted  before  its  passage :  but  if  it 
admits  of  that  construction  ; 

2.  Heldf  that  it  conflicts  with  the 
provision  in  the  constitution  of  the 
United  States,  forbidding  any  state  to 
pass  a  law  impairing  the  obligation  of 
contracts,  and  is  so  far  void.  Quack- 
enbusk  v.  Banks,  128. 

3.  Under  the  statutes  exempting  cer- 
tain necessary  articles  from  distress  for 
rent  and  levy  and  sale  under  execu- 
tion, the  question  whether  a  given  ar- 
ticle was  necessary,  is  one  of  fact  and 
not  of  law ;  and  where  the  jury  found 
that  a  clock  owned  by  a  householder 
was  not  exempt,  held  that  the  verdict 
could  not  be  disturbed  on  certiorari, 
WilUon  Y.  Ellis,  462. 

4.  Where  a  sheriff  seizes  and  sells 
the  personal  property  of  one  person 
upon  an  execution  against  another,  an 
action  will  not  lie  against  the  plaintiff 
in  the  execution,  who  did  not  direct 
and  has  not  assented  to  the  seizure  or 
sale.    Averilly.  Williams ^  501, 

5.  Where  a  fi,fa,  is  delivered  to  a 
deputy  sheriff  with  instructions  from 
the  plaintiff  to  depart  from  his  duty  in 
executing  it,  (e.  g,  to  make  a  levy, 
and  to  do  nothing  more  until  further 
instructions  are  given,)  the  deputy 
ceases  to  be  the  servant  of  the  sheriff 
and  becomes  the  agent  of  the  party, 
and  the  sheriff  is  not  answerable  for  his 
acts  or  defaults.     Mickles  v.  Hart,  548. 

6.  Where,  after  such  instructions, 
the  plaintiff  in  the  execution  wishes  to 
change  that  relation  and  restore  the 
liability  of  the  sheriff,  he  must  give 
notice  to  the  sheriff  himself.  Fresh 
instructions  to  the  deputy  will  not  be 
sufficient.     lb, 

7.  Whether  the  sheriff  would  be  lia- 
ble in  respect  to  such  process  even  af- 
ter notice  given  directly  to  him,  quere. 
Per  Bronson,  C.  J.     lb, 

8.  The  plaintiff^s  attorney  delivered 
tifi.fa,  to  a  deputy  sheriff  with  writ- 
ten directions  to  make  a  levy,  and  take 
no  other  steps  until  further  instruc- 
tions; and  after  five  months  had 
elapsed,  directed  the  deputy  to  sell; 
in  case  acainst  the  sheriff  for  not  col- 
lecting the  money,  held,  that  he  was 


not  answerable  even  in  respect  to 
property  levied  on  by  the  deputy,  which 
was  carried  off  after  the  instructions  to 

sell,    lb, 

JURY. 

Upon  a  challenge  to  a  juror  for  fa- 
vor, any  fact  or  circumstance  from 
which  bias  or  prejudice  may  justly  be 
inferred,  although  weak  in  degree,  is 
admissible  evidence  before  the  triers. 
The  People  v.  Bodine,  281. 

2.  Upon  the  trial  of  such  a  chal- 
lenge, it  is  erroneous  to  reject  all  evi- 
dence, except  such  as  goes  to  establish 
a  fixed  and  absolute  opinion  touching 
the  guilt  or  innocence  of  the  prisoner. 
Jb, 

3.  A  fixed  opinion  of  the  guilt  or  in- 
nocence of  the  prisoner,  though  it  may 
be  necessary  to  sustain  a  challenge  for 
principal  cause,  need  not  be  proved 
where  the  challenge  is  for  favor.  A 
less  decided  opinion  may  be  shown  and 
exhibited  to  the  triers,  who  must  de- 
termine upon  its  effect.     lb, 

4.  A  juror  challenged  for  favor  who 
is  examined  before  the  triers,  may  be 
asked  whether  he  ever  thought  the 
prisoner  guilty ;  or  what  impressions 
statements  which  he  had  heard  or  read 
respecting  the  evidence  had  made  upon 
his  mind.     Jb, 

5.  So  it  seems,  an  opinion  imperfect- 
ly formed,  or  one  based  upon  the  sup- 
position that  facts  are  as  they  have 
been  represented,  may  be  proved  be- 
fore the  triers  upon  such  a  challenge. 
Per  Beardsley,  J.     Jb, 

6.  Where  the  matter  alleged  against 
one  who  is  drawn  as  a  juror,  is  in 
judgment  of  law  a  disqualification,  the 
challenge  is  for  principal  cause,  and 
is  entered  on  the  record :  where  the 
objection  is  not  per  se  a  disqualifica- 
tion, the  challenge  is  for  favor,  and  is 
made  ore  tenus.  In  the  former  case, 
where  the  facts  are  ascertained,  it  is 
to  be  determined  by  the  court ;  in  the 
latter,  the  question  is  one  of  fact  for 
the  decision  of  the  triers.  Per  Beards' 
ley,  J,    Jb, 

7.  The  causes  of  challenge  for  favor 
are  very  various,  and  not  subject  to 
precise  definition.  The  question  is  to 
be  submitted  as  a  question  of  fact  upon 
all  the  evidence  to  the  conscience  and 
discretion  of  the  triers,  whether  the 
juror  is  indifferent  or  not.    Jb, 
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8.  Where  upon  a  challenge  for  favor 
the  court  err  in  admitting  or  rejeciing 
eTidence,  or  instruciing  the  triers  upon 
matters  of  law,  a  bill  of  exceptions 
Ues.    lb. 

9.  The  remedy  would  be  the  same 
if  the  court  should  overrule  such  a 
challenge  when  properly  made,  or  re- 
fuse to  appoint  triers.  Per  Beardsky^ 
J.     lb. 

10.  The  fact  that  a  prisoner  did  not 
avail  himself,  as  he  might,  of  a  pe- 
remptory challenge  to  exclude  a  juror 
who  was  found  indifferent  upon  a  chal- 
lenge for  cause,  does  not  prevent  him 
from  taking  advantage  of  an  error  com- 
mitted on  the  trial  of  the  challenge  for 
cause,  though  it  appears  that  his  pe- 
remptory challenges  were  not  exhaust- 
ed when  the  empanelling  of  the  jury 
was  completed.  He  is  entitled  to  have 
bis  challenges  for  cause  determined  ac- 
cording to  law,  and  to  make  or  with- 
hold his  peremptory  challenges  accord- 
ing to  his  pleasure.    lb. 

LANDLORD  AND  TENANT. 

Where  a  tenant  under'  a  demise  for 

year  or  more  holds  over  after  the  end 
the  term  without  any  new  agree- 
ment with  the  landlord,  ne  may  at  the 
election  of  the  landlord  be  treated  ei- 
ther as  a  trespasser,  or  a  tenant  hold- 
ing upon  the  terms  of  the  original 
leMe.  Distraining  for  rent  payable 
after  the  expiration  of  the  original 
term,  is  an  election  by  the  landlord  to 
consider  him  a  tenant.  Ckmway  v. 
Starkweather,  113. 

S.  The  tenant  has  no  such  election, 
and  after  holding  over,  is  not  at  liberty 
to  deny  that  he  is  in  as  tenant,  if  the 
landlord  chooses  to  hold  him  to  that 
relation.     lb. 

3.  Where  the  tenant,  before  the  ex- 
piration of  his  terra,  communicated  to 
the  landlord  his  determination  not  to 
keep  the  premises  another  year,  but 
nevertheless  remained  in  possession  a 
fortnight  after  the  expiration  of  the 
term ;  held,  that  such  continuance  in 
possession,  notwithstanding  what  had 
Uken  place,  enabled  the  landlord  to 
treat  him  as  a  tenant,     lb. 

4.  Where  the  goods  of  M.  were 
taken  in  execution,  and  a  notice  given 
by  a  landlord  to  the  sheriff,  with  a 
view  to  obtain  payment  of  rent,  stated, 
among  other  things,  that  a  certain  sum 


was  due  from  M.  as  rent  for  the  use 
and  occupation  of  certain  premises 
which  were  described,  then  occupied  by 
Af. ;  heldy  that  the  notice  was  defect- 
ive, for  not  showing  that  the  rent  was 
due  from  M.  as  tenant.  Camp  v.  Mo 
Cormick,  641. 

LARCENY. 

Although  every  larceny  includes  a 
trespass,  and  cannot  exist  unless  there 
has  been  a  taking  from  the  possession 
of  another,  yet  where  one  having  only 
the  care,  charge  or  custody  of  property 
for  the  owner,  converts  it,  animo  fur 
randi,  it  is  larceny ;  the  possession,  in 
judgment  of  law,  remaining  in  the 
owner  until  the  conversion.  The  Peo- 
ple V.  Call,  120. 

2.  So,  where  the  holder  of  a  promis- 
sory note,  having  received  a  partial 
payment  from  the  prisoner,  who  was 
the  maker,  handed  it  to  him  to  indorse 
the  payment,  who  took  it  away  and 
refusea  to  give  it  up ;  held,  that  the 
possession  remained  in  the  owner,  the 
prisoner  acquiring  only  a  temporary 
charge  or  custody  for  the  special  pur- 
pose ;  and  that  his  subsequent  conver- 
sion, the  jury  havingfound  it  felonious, 
was  larceny,     lb. 

3.  In  such  a  case,  it  is  not  essential 
that  a  felonious  intent  should  exist 
when  the  prisoner  received  the  note. 
It  is  enough  if  he  converted  it  animo 
furandi.    lb, 

LEASE. 

A  condition  in  a  lease  for  years,  that 
upon  the  neglect  of  the  lessee  to  pay 
rent,  or  upon  any  other  failure  to  per- 
form on  his  part,  the  lease  shall  cease 
and  determine,  or  become  null  and  void, 
does  not  render  the  lease  absolutely 
void  upon  a  default  in  performing  the 
condition,  but  voidable  only,  at  the 
election  of  the  lessor ;  if  he  elect  to 
waive  the  forfeiture,  the  lessee  is  bound 
as  though  no  breach  of  the  condition 
had  occurred.     Clark  v.  Jones,  516. 

2.  The  rule  is  the  same  in  respect 
to  conditions  in  leases  for  lives.  Per 
Bronson,  C.  J.     lb, 

3.  The  principle  is  equally  applica- 
ble where  there  is  a  surely  bound  with 
the  lessee  for  the  performance  of  the 
covenants  on  his  part,     lb, 

4.  The  plaintiffs*  testator  leased  cer- 
tain  premises  to  R.  for  a  term  of  years, 
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at  a  rent  of  $3300  per  annunif  payable 
quarterly,  the  rent  to  be  secured  by  the 
bond  of  the  lessee  with  a  sufficient 
surety  in  the  sum  of  $3300,  with  a  con- 
dition that  the  lease  should  cease  and 
determine  if  the  rent  should  be  in  arrear 
for  thirtv  days  after  any  day  of  pay« 
ment;  that  upon  such  failure  to  pay 
rent)  the  bond  should  be  forfeited,  and 
the  amount  of  $3300  should  be  paid, 
and  be  considered  liquidated  damages 
for  the  non-performance.  A  bond  was 
executed,  in  compliance  with  the  con- 
ditions of  the  lease,  with  the  defendant 
as  surety,  conditioned  that  R.  shotild 
pay  the  rent  reserved  during  the  contin- 
uance of  the  lease.  Rent  being  in  ar- 
rear, the  lessor  prosecuted  the  bond,  as- 
siting  breaches  for  the  non-paymeut 
of  rent  accruing  prior  to  the  commence- 
ment of  the  suit,  and  recovered  judg- 
ment. On  scire  facias  on  this  judg- 
ment, setting  forth  these  facts,  and  as- 
signing further  breaches  for  the  non- 
payment of  rent  falling  due  subsequent 
to  the  former  suit,  to  which  the  defend- 
ant demurred ;  heldy  that  the  lessor 
having  elected  to  waive  the  forfeiture 
by  suing  for  the  rent,  the  defendant 
could  not  set  it  up,  and  that  the  plain- 
tiffs were  entitled  to  judgment.    lb. 

5.  h  seems,  that  if  the  lessor  had 
brought  ejectment  for  the  first  default, 
he  might  in  a  suit  on  the  bond  have 
recovered  the  amount  stated  as  liqui- 
dated damages.  Per  Bronson,  C.  J. 
U, 

6.  A  bargain  for  rooms  in  a  boarding 
house  witk  board  for  the  person  hiring 
the  rooms  is  not  a  lease  of  real  estate, 
and  does  not  create  the  relation  of 
landlord  and  tenant  between  the  par- 
ties.    Wilson  V.  Martin^  602. 

LIBBL. 

The  definition  of  a  libel,  sanctioned 
by  the  court  in  Steele  v.  SotUhioick,  (9 
John.  R.  214,)  approved.  Per  Jewett, 
J.     Cooper  V.  Greeley,  347. 

2.  A  publication  stating  that  the 
plaintiff  is  about  to  commence  a  suit 
for  a  libel,  but  that  he  will  not  like  to 
bring  it  to  trial  in  a  particular  county, 
because  he  is  known  there,  is  libellous. 

3.  Such  a  publication  amounts  to  a 
charge  that  the  plaintiff  is  in  bad  re- 
pute in  the  county  referred  to.    lb. 


LIMITATIONS,  tTATTJTK  OP. 

Where  the  debtor  resides  out  of  this 
state  at  the  time  the  cause  of  action 
accrued,  and  never  returns,  but  dies 
abroad,  the  statute  commences  to  run 
only  from  the  time  of  the  granting  of 
letters  testamentary  or  of  adminis- 
tration in  this  state.  Benjamin  v.  De 
Groot,  161. 

2.  In  assumpsit  against  several  de- 
fendants, it  is  no  answer  to  a  plea  of  the 
statute  of  limitations  that  one  of  them, 
within  six  years  from  the  accruing  of 
the  cause  of  action,  departed  from  this 
state,  and  continued  absent  until  the 
commencement  of  the  suit.  All  the 
persons  liable  upon  a  joint  contract 
must  depart  from  the  state  in  order  to 
arrest  the  running  of  the  statute  against 
the  demand.    Brown  v.  Delafidd,  445. 

3.  The  rule  is  different  in  actions 
for  torts ;  there  the  cause  of  action  be- 
ing several,  the  plaintiff  can  avail  him- 
self of  the  saving  provision  affainst  any 
party  who  has  resided  out  of  the  state 
during  the  period  of  limitation.  Per 
Beardsley,  J.     lb, 

MOBTOAOE. 

An  assignment  of  a  mortgage  br  an 
individual  or  a  corporation,  witnont 
seal,  is  a  valid  transfer  of  the  mortgage 
debt.  Per  Branson,  C.  J.  GiiUi  v. 
Campbell,  520. 

NUISANCE. 

Every  injury  caused  by  a  continu- 
ance of  a  nuisance,  affords  a  new  and 
distinct  cause  of  action.  Per  Beards- 
ley,  J.     Vedder  v.  Vedder,  257. 

2.  A  purchaser  may  maintain  an 
action  for  the  continuance  of  the  nui- 
sance erected  before  his  purchase,  and 
an  heir  for  the  continuance  of  one 
erected  in  the  time  of  his  ancestor. 
Per  BeardsUy,  J.     lb. 

3.  The  writ  of  nuisance  is  an  obao- 
lete  proceeding,  and  is  not  to  be  en- 
couraged ;  and  the  court  will  not,  there- 
fore, in  such  a  proceeding,  relax  the 
strictness  of  the  ancient  practice.  Kintz 
V.  McNeal,  436. 

4.  A  partjr  cannot  defend  an  indict- 
ment for  nuisance  by  showing  its  con- 
tinued existence  for  such  a  len^h  of 
time  as  would  establish  a  prescription 
against  individuals.  The  People  v. 
Cunningham,  524. 
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The  Insolvent  Laws  op  Massachu- 
setts, WITH  Notes.  By  Joseph 
Cutler,  of  the  Boston  Bar.  Bos- 
toQ :  Benjamin  B.  Mussey^,  1846. 
pp.  108. 

The  legislatnre  of  Massachusetts,  by 
a  resolve  of  March  18,  1831,  appointed 
Messrs.  Charles  Jackson,  Samael  Hub- 
bard and  John  B.  Davis,  commissioners 
**to  consider,"  amongst  other  things, 
*'  the  expediency  of  providing  by  law 
for  a  more  equal  and  equitable  distribu- 
tion of  the  estates  of  insolvent  debtors.'' 
On  the  31st  of  May,  1831,  these  gen- 
tlemeo  reported  to  the  legislature,  then 
in  session,  a  bill  which  was  aflerwards, 
io  1838,  enacted  as  the  law  familiarly 
known  as  the  Insolvent  Law.  Since 
that  time,  at  every  session  of  the  legis- 
lature, this  law  has  been  the  subject 
of  more  or  less  discussion  and  debate. 
And  by  statute  of  March  3, 1842,  it  was 
expressly  suspended,  except  the  twen- 
tieth section,  so  long  as  the  bankrupt 
law  of  the  United  States,  1841,  should 
remain  in  force.  Various  acts  have, 
since  the  original  law  went  into  opera- 
tioo,  been  passed,  to  remedy  the  sup- 
posed defects  in  its  practical  qperation. 
Under  all  these  laws,  which  now  consti- 
tote,  in  fact,  both  a  bankrupt  and  insol- 
Tent  system  for  this  state,  important  and 
intricate  questions  have  been  discussed 
and  decided  in  the  courts  of  this  state, 
and  in  the  courts  of  the  United  States, 
for  the  District  of  Massachusetts. 

In  the  small  octavo  whose  title  we 
have  copied,  Mr.  Cutler,  who  seems  to 
have  carefully  examined  all  the  deci- 
sions, has,  in  the  notes  under  each  clause 
of  the  statute  which  has  been  the  sub- 

VOL.  IX.  —  NO.  in. 


ject  of  judicial  decision,  given,  in  a  con- 
cise, neat  and  accurate  form,  all  the 
points  passed  upon  by  the  courts  from 
the  period  when  the  law  first  went  into 
operation  to  the  present  time. 

We  have  thus  in  a  convenient  form, 
all  the  statutes  on  the  subject  of  insol- 
vency, with  marginal  references  from 
one  statute  to  another,  wherever  they 
relate  to  the  same  subject,  and  in  the 
notes  the  substance  of  all  the  decisions, 
which  have  been  made  upon  their  con- 
struction, application  and  limitations. 
Added  to  this  are  full  and  accurate  forms 
for  the  various  proceedings  under  the 
statutes. 

The  editor  has  thus  rendered  an  es- 
sential service,  not  only  to  the  legal 
profession,  and  to  those  on  whom  is  de- 
volved the  administration  of  these  laws, 
and  to  all  who,  as  insolvents,  or  credit- 
ors of  insolvents,  are  directly  affected 
by  their  operation,  but  he  has  also  ren- 
dered clear  and  intelligible,  to  all  who 
are  desirous  of  understanding  the  exist- 
ing laws  on  this  subject,  what  are  the 
merits  and  defects  of  the  present  sys- 
tem. 

The  want  of  a  work  like  this  has 
long  been  felt,  as  nothing  of  the  kind 
has  heretofore  been  undertaken,  except 
a  small  work  of  Mr.  Cushing,  now  one 
of  the  judges  of  the  common  pleas, 
which  was  published  before  the  law  of 
1838  went  into  operation.  By  a  refer- 
ence to  Mr.  Cutler's  work,  we  perceive 
that  in  the  preparation  of  the  notes,  he 
has  examined  all  the  cases  in  Picker- 
ing, in  the  nine  volumes  of  Metcalf,  in 
the  two  volumes  of  Story,  and  in  the 
preceding  numbers  of  the  Law  Re- 
porter. 
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PCNMSTLVANU  StATE  RePORTS,  CON- 
TAINING Cases  Adjudged  in  the 
Supreme  Court  during  part  of 
Mat  Term,  Jult  Term,  and  part 
OF  September  Term,  1845.  Vol.  1. 
By  Robert  M.  Barr,  State  Reporter. 
Philadelphia :  T.  &  J.  W.  Johnson. 
1846. 

There  is  nothing  in  this  volame  to 
show  by  what  authority  there  is  a  change 
in  relation  to  the  reports  in  the  supreme 
court  of  Pennsylvania ;  but  we  are  in- 
formed by  the  May  number  of  the  Penn- 
sylvania Law  Journal,  that  by  an  act  of 
1845,  the  governor  is  required  to  ap- 
point and  commission  a  person  of  known 
integrity  and  learning  in  the  law,  to  be 
reporter  of  the  decisions  of  the  supreme 
court  of  the  state.  Under  this  act, 
Robert  M.  Barr,  Esq.,  of  Reading,  re- 
ceived the  appointment,  and  we  now 
have  the  first  fruits  of  his  labor.  From 
the  slight  examination  which  we  have 
been  able  to  give  the  present  volume, 
we  should  judge  that  the  appointment 
was  a  judicious  one.  In  all  that  relates 
to  its  mechanical  appearance,  it  is  in 
the  highest  degree  creditable  to  the 
publishers. 

Whether  the  experiment  of  having  a 
state  reporter  will  prove  acceptable  to 
the  profession  in  Pennsylvania,  remains 
to  be  seen.  The  advantage  of  having 
an  authorized  reporter  is,  that  confidence 
may  be  placed  in  his  reports  as  contain- 
ing exactly  what  the  courts  decide,  the 
opinions  usually  being  drawn  up  by  the 
judges  themselves.  The  disadvantages 
are,  the  tedious  length,  the  endless  dis- 
cussions of  collateral  points,  and  the 
essay-like  character  of  the  decisions, 
**  sweetness  long  drawn  out,"  which 
are  apt  to  characterize  those  opinions 
which  are  to  be  published  under  the 
sanction  of  the  courts  themselves.  The 
main  point,  (the  "  bite,*'  as  some  would 
say,)  of  a  case,  may  usually  be  stated 
in  a  few  words,  and  this  can  lead  to  no 
uncertainty  or  confusion ;  but  we  should 
be  glad  to  see  the  man  who  can  tell 
how  much  litigation  has  been  caused 
by  the  dicta  of  judges,  the  unnecessary 
statements,  the  doubts,  the  qtueres,  and 
the  suggestions,  with  which  opinions 
** carefully  drawn  up,"  are  apt  to  abound. 
Some  of  the  best  English  reports  are 
those  which  have  been  taken  at  the  bar 
by  *' unauthorized "  reporters;    inas- 


much as  no  man,  at  all  aocostomed  to 
the  business,  can  fail  to  seize  upon  the 
point  decided,  if  he  has  heard  the 
whole  case,  pleadings  and  all,  and  at 
the  same  time  the  course  of  reasoning, 
the  illustrations  and  the  suggestions, 
are  forgotten  or  excluded.  We  are 
bound  to  say,  however,  that  none  of  the 
faults  above  mentioned  can  be  attributed 
to  the  chief  justice  of  Pennsylvania. 
We  are  sore  that  no  reporter  could  give 
his  opinions  in  a  more  condensed  form 
than  he  does  himself.  Perhaps  it  would 
not  be  too  much  to  apply  to  the  con- 
densed energy  of  his  style,  the  remark 
of  a  learned  judge  respecting  Chief 
Justice  Parsons,  in  Deblois  v.  Ocean  In- 
surance Company,  (16  Pick.  R.  310)  : 
*'  As  light  and  spongy  fabrics  are  re- 
duced to  portable  size  by  hydraulic 
pressure,  so  the  verbose  readings  of  the 
taw  were,  by  the  force  of  his  great 
mind,  reduced  to  clear  practical  rules." 

A  Treatise  of  the  Law  relative  to 
Merchant  Ships  and  Seamen.  In 
Five  Parts.  By  Charles,  Lord 
Tenterden,  late  Chief  Justice  of 
England.  The  Seventh  English  Edi- 
tion, by  William  Sheb,  Serjeant  at 
Law.  The  Fifth  American  Edition, 
with  Notes  of  Mr.  Justice  Story, 
and  Additional  Annotations,  by  J.  C, 
Perkins,  Esq.  Boston :  Charles  C. 
Little  and  James  Brown.     1846. 

This  is  truly  a  magnificent  volume,  of 
more  than  a  thousandpages,  containing 
the  treatise  of  Lord  Tenterden,  or  Mr. 
Abbott,  as  he  is  better  known,  with  the 
additions  of  Serjeant  Shoe,  and  the 
notes  of  Judge  Story  and  Mr.  Perkins. 
In  all  that  relates  to  the  mechanical  ex- 
ecution, tables  of  cases,  index,  annota- 
tions and  appendix,  this  is  incomparably 
the  best  edition  of  *'  Abbott  on  Ship- 
ping "  that  has  ever  been  published. 

This  work  was  originally  published 
in  1802.  The  second  American  edi- 
tion, published  in  1810,  was  enriched 
by  the  elaborate  and  carefully  prepared 
notes  of  Judge  Story,  then  at  the  bar. 
It  was  again  publiBhed  in  1822,  at  Ex- 
eter, N.  H.,  with  an  appended  index  or 
digest  of  subsequent  American  cases ; 
and  in  1829,  the  volume  now  most  gen- 
erally in  use  was  prepared  by  Judge 
Story,  in  which  all  the  cases  since  1810 
were  incorporated  into  the  notes.  Mean- 
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while  there  had  been  Beveral  editions 
in  England,  of  which  the  seventh,  con- 
taining the  additions  of  Mr.  Shoe,  is  the 
most  Talaable.  In  addition  to  all  these 
labors,  the  American  publishers  have 
now  secured  the  valuable  notes  of  Mr. 
Perkins.  We  have  no  doubt  that  the 
volume  will  find  great  favor  with  the 
profession,  for  no  practitioner  who  has 
occasion  to  consult  works  on  commer- 
cial law,  can  afford  to  be  without  it. 

Reports  of  Cases  Adjudged  in  the 
Supreme  Court  of  Judicature  of 
THE  State  of  New  Yore  ;  from 
January  Term,  1799,  to  January 
Term,  1803,  both  inclusive;  to- 
gether with  Cases  determined  in 
THE  Court  for  the  Correction  of 
Errors,  during  that  period.  By 
William  Johnson,  Counsellor  at 
Law.  Second  Edition  ;  with  many 
Additional  Cases  not  included  in  the 
former  Edition,  from  the  Original 
Notes  of  the  late  Hon.  Jacob  Kad- 
CLiFF,  one  of  the  Judges  of  the  Su- 
preme Court,  during  the  time  of  these 
Reports.  With  Copious  Notes  and 
References  to  the  American  and  Eng- 
lish Decisions.  By  Lorenzo  B. 
Shepard,  CounseUor  at  Law.  Vol- 
nme  L  New  York  :  Banks,  Gould 
&  Co.  Albany  :  Crould,  Banks  & 
Gould.     1846. 

Johnson's  Cases  comprehend  the  de- 
cisions of  the  supreme  court  and  the 
court  for  the  correction  of  errors,  from 
1799  to  1803,  soon  after  which  the  first 
regular  reports  were  published,  and 
no  library  can  be  considered  as  com- 
plete without  them.  Many  years  have 
elapsed  since  the  first  edition  was  is- 
8u^,  and  it  has  passed  entirely  out  of 
prinL  The  present  well-executed  edi- 
tion will  be  more  valuable  than  the  first, 
ioasmoch  as  the  editor  has  made  many 
references  to  English  and  American  au- 
thorities, and  in  the  third  volume  many 
additional  cases  are  to  be  added  from 
the  manuscript  of  Judge  Randall.  The 
first  volume  is  now  published ;  the 
others  are  promised  dunng  the  present 
year. 


New  Books  Received. —  A  Practi- 
cal Treatise  on  the  Law  relating  to 
Trustees,  their  Powers,  Duties,  Privi- 
leges and  Liabilities.  By  James  Hill, 
Esq.,  of  the  Inner  Temple,  Barrister 
at  Law,  and  Fellow  of  New  College, 
Oxford.  With  Notes  and  References 
to  American  Decisions.  By  Francis 
J.  Troubat,  of  the  Philadelphia  Bar. 
Philadelphia :  Lea  &  Blanchard.   1846. 

The  New  Constitution  of  the  State 
of  Louisiana;  adopted  in  Convention 
on  the  14th  of  May,  1845,  and  Ratified 
by  the  People  of  the  State  on  the  5th 
of  November,  1845.  With  a  Compar- 
ative View  of  the  Old  and  New  Consti- 
tutions of  the  State ;  and  a  Copious  In- 
dex. By  S.  F.  Glenn.  New  Orleans : 
J.  C.  Morgan.     1845. 

In  the  Court  of  Common  Pleas  for 
the  City  and  County  of  Philadelphia, 
Sitting  in  Equity.  The  President,  Di- 
rectors and  Company  of  the  Bank  of 
Kentucky  v.  The  SchuyMl  Bank  in  the 
City  of  Philadelphiaj  and  Hosea  J,  Le- 
vis, Opinion  of  the  Court  delivered  by 
the  Hon.  Edward  Kinff,  January  28, 
1846.  PhUadelphia :  John  C.  Clark. 
1846. 

A  Treatise  of  the  Law  relative  to 
Merchant  Ships  and  Seamen.  In  Five 
Parts.  By  Charles,  Lord  Tenterden, 
late  Chief  Justice  of  England.  The 
Seventh  English  Edition,  by  William 
Shoe,  Serjeant  at  Law.  The  Fifth 
American  Edition,  with  the  Notes  of 
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Judicial  Salaries  in  Massachu- 
setts. In  1843,  the  salary  of  the  chief 
justice  of  the  court  of  common  pleas  of 
Massachusetts, was  reduced  from  $  2100 
to  $  1800,  and  that  of  the  associate 
judges  from  $  1800  to  $  1700.  They 
were  fixed  at  the  first-mentioned  sums 
in  1820,  and  had  remained  so  until  1843, 
when  the  labors  of  the  court  having  in- 
creased very  much  both  in  the  character 
and  amount  of  business  before  it,  the 
salaries  were  reduced  as  above  stated. 
Nor  was  this  the  result  of  the  least  dis- 
satisfaction as  to  the  judges  themselves, 
for  it  was  universally  admitted,  that  the 
bench  had  never  been  better  fiUed,  and 
no  tribunal  in  the  commonwealth  was 
more  popular  with  the  people  and  the 
bar,  at  the  moment  when  the  reduction 
took  place.  At  the  next  session  of  the 
legislature,  the  salaries  of  the  supreme 
court  judges,  which  had  also  been  re- 
duced, were  restored.  In  relation  to 
the  other  judges,  the  legislature,  with 
admirable  consistency,  adopted  the  cow- 
ardly policy  of  doing  nothing,  and  four 
of  the  judges  of  the  common  pleas  soon 
after  resigned.  The  direct  and  imme- 
diate result  of  this  penny- wise  and  pound- 
foolish  legislation  was  the  loss  to  the 
public  of  one  of  the  best  bench  of  judges 
that  Massachusetts  had  ever  had.  And 
whilst  the  politicians  were  bawling  econ- 
omy (we  heard  it,  and  therefore  know,) 
the  state  was  losing  th^t  which  money 
could  never  replace. 

Meanwhile  the  governor  and  council, 
with  lighted  candles,  began  to  hunt  the 
community  for  four  new  judges,  and  at 
length  enough  were  •*  run  down  "  to 
fill  the  places  of  those  who  had  resid- 
ed ;  and  we  affain  had  a  court  which 
commenced  under  every  disadvantage, 


but  which  is  well  entitled  to  the  re- 
spect of  the  whole  community. 

At  the  last  session  of  the  legislature, 
another  effort  was  made  to  place  the 
salaries  of  these  judges  on  a  proper 
foundation,  and  the  chairman  of  the  ju- 
diciary committee  of  the  house  address- 
ed letters  to  the  judges,  asking  them  to 
communicate  any  facts  or  opinions  bear- 
ing upon  the  matter.  The  answers  of 
the  judges  were  received  and  printed, 
and  exhibit  a  mortifying  state  of  things 
in  a  commonwealth  which  prides  itself 
upon  paying  a  fair  price  for  all  services 
rendered  by  public  officers.  The  chief 
justice  says :  **  The  sum  of  my  expe- 
rience is  this ;  the  duties  of  my  office 
require,  for  their  proper  performance, 
the  devotion  of  all  my  time  and  energies 
—  while  the  salary  is  insufficient  to  meet 
the  ordinary  and  reasonable  expenses  of 
myself  and  family."  The  answers  of 
the  others  were  to  the  same  effect,  with 
the  exception  of  Judge  Ward,  who  did 
not  hesitate  to  admit  that  he  was  a  bach- 
elor, and  therefore  it  was  practicable  for 
him  to  live  on  his  salary. 

Here  were  the  facts,  together  with 
others  well  known,  that  the  business  of 
the  court  had  increased  vastly  within  a 
few  years,  and  occupied  the  whole  time 
of  all  the  judges  ;  and  on  these  facts,  a 
bill  passed  the  house  of  representatives 
raising  the  salary  of  the  chief  justice 
to  $2100  and  of  the  associate  justices 
to  $2000.  This  bill  went  to  the  senate, 
and  was  there  amended  so  as  to  fix  the 
salary  of  the  chief  justice  at  $  2100 
and  of  the  associate  justices  at  $  1800. 
The  chairman  of  the  judiciary  commit- 
tee in  the  senate  advocated  the  amend- 
ment. He  stated  (as  reported)  that  his 
yearly  income  from  his  profession  was 
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never  more  than  $  1800,  and  he  yet  had 
laid  up  enough  to  enable  him  to  retire 
from  practice.  Of  course  the  learned 
gentleman  did  not  inform  the  senate 
how  much  he  had  made  in  other  ways. 
In  marked  contrast  with  this,  was 
the  speech  of  Dr.  Gridley  of  Am- 
herst, who  in  1844  had  opposed  the  rais- 
ing of  the  salaries  of  the  supreme  court 
judges.  But  he  was  not  disposed  to 
make  fish  of  one  and  flesh  of  another, 
and  came  out  with  a  most  admirable 
speech  on  the  subject,  alluding  to  the 
circumstances  under  which  the  salaries 
of  the  court  were  filed  in  1820,  when 
he  was  a  member  of  the  house,  and  de- 
monstrating, that  they  should  be  more 
now,  from  the  increase  of  business  and 
the  greater  labor  and  responsibility  of 
the  station.  But  the  house  finally  con- 
curred with  the  senate,  and  the  salaries 
are  as  they  were  before  the  reduction  in 
1843.  Whether  the  judges  will  hold 
their  places,  we  have  no  means  of  know- 
ing, but  we  trust,  for  t^e  interest  and 
honor  of  the  commonwealth,  that  we 
shall  not  have  another  instance  of  judges 
resigning  their  places  on  account  of  the 
inadequacy  of  their  compensation  ;  al- 
though the  blame  must  rest  on  those 
who  refuse  a  suitable  compensation,  and 
not  on  the  judges  themselves. 

Thb  Hvrrt  of  the  Court  of  Chan- 
CERr.  In  the  recent  appeal  of  Dungan- 
non  V.  Smithj  in  the  House  of  Lords, 
the  appellant.  Lord  Dungannon,  carried 
over  Mr.  Napier,  of  the  Irish  Bar,  to  ar- 
gue the  appeal.  In  the  course  of  his 
argument,  Mr.  Napier  spoke  of  a  case 
as  having  been  disposed  of  by  Sir  Ed- 
ward Sugden  in  the  hurry  of  the  court 
of  chancery  : 

Lord  Ch4xncdlor,  —  I  never  heard  that 
word  applied  to  the  Court  of  Chancery : 
that  it  passed  in  the  **  hurry  "  of  the 
Court  of  Chancery. 

Lord  Brougham,  —  We  never  speak 
of  the  speed  of  a  broad- wheeled  wagon. 
.  Mr,  Napier, —  I  said,  my  lords,  in  the 
"hurry,"  though  perhaps  I  may  not 
have  expressed  exactly  what  I  mean. 
As  fan  as  my  limited  acquaintance  ex- 
tends in  the  practice  of  the  court,  on  a 
bill  and  answer,  where  evidence  is  read, 
a  question  of  this  description,  involving 
a  mere  question  of  law,  is  not  disposed 
of  with  the  same  formality  and  deliber- 
ation that  is  usual  in  a  court  of  com- 


mon law,  when  the  question  is  on  the 
record. 

Lord  Chancellor.  — It  appears  to  have 
been  most  elaborately  discussed  before 
the  Lord  Chancellor.  It  is  stated  that 
all  the  cases  that  were  cited  before  the 
vice-chancellor,  were  cited  before  him, 
with  the  addition  of  several  which  are 
set  out  in  the  report. 

Mr,  Hodgson.  —  I  think  Mr.  Napier 
is  speaking  of  what  had  occurred  in  Ire- 
land in  Ker  v.  Lord  Dungannon. 

Lord  Chancellor,  —  If  Mr.  Napier 
would  pay  a  visit  to  our  courts  he  would 
find  it  different 

Mr,  Napier, — I  never  had  the  honor 
of  practising  in  your  lordship's  court  of 
chancery,  and  I  do  not  suppose  I  ever 
shall ;  but  I  should  suppose,  from  the 
example  I  have  had  of  the  kindness  and 
patience  with  which  your  lordships  have 
heard  me  here,  that  1  should  have  equal 
pleasure  in  appearing  in  any  other  court 
where  my  Lord  Lyndhurst  presided. 
But  I  say,  my  lords,  the  present  ques- 
tion was  not  deliberately  decided,  &c. 

Privileged  Communication.  —  At 
the  spring  assizes,  northern  circuit,  in 
England,  John  Crossley  and  John  Wilde 
were  recently  indicted,  the  latter  for 
knowingly  uttering  a  forged |)romissory 
note,  the  former  as  an  accessory  before 
the  fact  to  such  uttering.  It  appeared 
that  the  prisoner  Wilde,  as  agent  for 
Crossley,  had  placed  the  note  in  ques- 
tion in  the  hands  of  a  Mr.  Croft,  clerk 
to  Mr.  Clegg,  attorney,  at  Oldham,  for 
the  purpose  of  having  an  action  brought 
upon  it.  Mr.  Croft  was  placed  in  the 
box  to  prove  this  fact,  and  at  this  stage 
of  his  evidence,  it  was  objected  by 
Mr.  Pollock,  on  behalf  of  Wilde,  that 
this  was  a  privileged  communication, 
having  been  made  by  Wilde  to  the  wit- 
ness professionally.  He  contended  that 
the  rule  was  universal,  even  where  the 
client  was  not  a  party  to  the  action  then 
pending,  R.  v.  Withers,  (2  Camp.  678,) 
and  that  it  extends  to  an  attorney's 
clerk,  2  C.  and  P.  195,  or  the  agent  of 
an  attorney,  Parkins  v.  Hawkshaw,  (2 
Starkie,)  and  this,  although  it  comes  to 
such  attorney's  clerk  or  agent  through 
another  party,  Carpmael  v.  Powj/s,  be- 
fore the  lord  chancellor,  reported  in 
The  Times  of  the  27th  of  March,  in 
which  a  number  of  cases  were  referred 
to  in  support  of  the  position.    Mr.  Hul- 
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torif  in  reply,  sobmitted  that  this  was 
evidence  at  least  as  against  Wilde,  and 
at  present  it  was  as  against  him  that  it 
was  oflfered.  It  was  proposed  to  be 
tendered  in  proof  of  the  uttering,  and 
that  was  Wilde's  own  act.  It  would  be 
carrying  the  doctrine  of  confidential 
communication  further  than  it  had  ever 
yet  been  carried,  to  say  that  it  was  not 
only  the  privilege  of  the  client  himself, 
but  of  any  servant  he  might  choose  to 
employ. 

Patterson,  J.,  said  the  question  was, 
whether  the  privilege  was  the  privilege 
of  the  agent  as  well  as  the  client.  He 
had  some  doubts  on  the  point,  but 
would  admit  the  evidence,  taking  care 
that  the  prisoners,  in  case  of  need, 
should  have  the  benefit  of  the  objection, 
should  it,  on  further  consideration,  be 
considered  valid. 

Law  Studies. — ^In  the  Papers  of  the 
Dublin  Law  Institute,  we  find  a  letter 
from  Judge  Story,  and  one  from  Profes- 
sor Greenleaf,  to  the  Principal  of  the 
Dublin  Law  Institute,  in  relation  to 
Legal  Education.  In  the  course  of  Mr. 
Greenleaf 's  letter  he  says  :  —  **  In  our 
experience,  the  advantages  of  associated 
or  collegiate  instruction  in  the  science  of 
law,  followed  by  six  to  twelve  months' 
attention  to  the  '  manipulations  '  of  prac- 
tice in  a  lawyer's  office,  are  beyond  all 
comparison  superior  to  any  other  method 
of  instruction  we  have  ever  known." 
Judge  Story  says  :  —  "I  have  been  long 
persuaded  that  a  more  scientific  system 
of  legal  education,  than  that  which  has 
hitherto  been  pursued,  is  demanded  by 
the  wants  of  the  age  and  the  progress 
of  jurisprudence.  The  old  mode  of  sol- 
itary, unassisted  studies  in  the  Inns  of 
Court,  or  in  the  dry  and  uninviting 
drudgery  of  an  office,  is  utterly  inade- 
quate to  lay  a  just  foundation  for  accu- 
rate knowledge  m  the  learning  of  the  law. 
It  is  for  the  most  part  a  waste  of  time 
and  effi>rt,  at  once  discouraging  and  re- 
pulsive. It  was,  however,  the  system 
m  which  I  was  myself  bred  ;  and  so 
thoroughly  convinced  was  I  of  its  worth- 
lessness.  that  I  then  resolved,  if  I  ever 
had  students,  I  would  pursue  an  oppo- 
site course.  It  was  my  earnest  desire 
to  assist  in  the  establishment  of  another 
system,  which  induced  me  to  accept  m^ 
present  professorship  in  Harvard  Um- 
versity,  thereby  burthening  myself  with 


duties  and  labors,  which  otherwise   I 
would  gladly  have  declined." 

The  Constitution  op  Louisiana. — 
We  have  received  a  copy  of  the  new 
Constitution  of  Louisiana,  with  a  com- 
parative view  of  the  old  and  new  consti- 
tutions of  the  state,  by  S.  F.  Glenn. 
Among  the  most  important  changes  is 
that  relating  to  the  judiciary.  The  su- 
preme court,  instead  of  consisting  of  hve 
judges,  of  equal  dignity,  and  a  salary  of 
five  thousand  dollars  per  annum,  will 
now  consist  of  one  chief  justice  and 
three  associate  justices,  a  majority  of  all 
to  form  a  quorum.  The  salary  of  the 
chief  justice  is  to  be  $6000  per  annum, 
that  of  the  associate  justices  $5,500. 
The  judges  are  to  be  appointed  for  the 
term  of  eight  years.  Article  65  pro- 
vides, that  *'  when  the  first  appoint- 
ments are  made  under  this  constitution, 
the  chief  justice  shall  be  appointed  for 
eight  years,  one  of  the  associate  judges 
for  six  years,  one  for  four  years,  and 
one  for  two  years  ;  and  in  the  event  of 
the  death,  resignation  or  removal  of  any 
of  said  judges  before  the  expiration  of 
the  period  for  which  he  was  appointed, 
his  successor  shall  be  appointed  only  for 
the  remainder  of  his  term ;  so  that  the 
term  of  service  of  no  two  of  said  judges 
shall  expire  at  the  same  time." 

We  copy  from  Mr.  Glenn's  work  the 
following  remarks  respecting  the  judi- 
ciary :  •'  The  chief  reason  for  calling 
the  convention  together  was  the  reform 
of  the  judiciary  department  of  the  gov- 
ernment.  For  this  reform  there  was 
great  need.  We  had  been  laboring  un- 
der an  odious  system  nntUpatience  had 
ceased  to  be  a  virtue.  What  wrongs 
have  been  perpetrated  upon  us  by  that 
apparently  insignificant  section  of  the  old 
constitution  which  said  that  the  *  judici- 
ary power  shall  be  vested  in  a  supreme 
court  and  in  inferior  courts  !  '  Of  the 
supreme  court  we  have  nothing  to  say 
but  what  is  grateful.  As  a  body  it  is 
entitled  to  our  profound  respect,  and  its 
decisions  justly  merit  the  preeminent 
rank  they  have  obtained  in  the  annabof 
jurisprudence .  But  the  locusts  of  Egypt 
were  not  a  greater  scourge  than  has  been 
the  last  clause  in  that  section  to  the  peo- 

Ele  of  Louisiana.  Yet  we,  the  people, 
ave  no  right  to  complain  after  electing 
representatives  to  create  those  monopo- 
lizmg  sinecures." 
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•^.r:rr~  ^^  ^  '"*^  *otolk.poC,  b  la  Ea^\A  a  poddinr , 
lir  ia  tUi  poddiiig  U  not  eommonly  pot  one  UUof  aJone,  but 
•JJ^  with  otbertUngi  put  lagShu. - LUtSlon,  §287, 

Paoch  has  the  following  definition  of  "  Ju- 
ry :  *;  Ad  assembly  of  twelve  honest  men, 
mointed  to  decide  on  disputes  among  their 
fellow-subjects.  As  the  honest  men  are  liable 
to  be  locked  up  without  food  or  candle,  when 
ihey  cannot  agree,  it  is  sometimes  customary 
to  toss  up  or  play  at  odd  man,  in  order  to  ar- 
riTC  at  a  verdict.  When  the  jury  quarrel 
among  themselves,  it  is  usual  to  deprive 
them  of  coals,  which,  if  given,  would  only  be 
adding  fuel  to  fire.  Juries  are  of  very  an- 
cfent  ori^;  but,  in  the  present  day,  they  are 
divided  into  two  kinds  —  grand  and  petty. 
In  order  to  prevent  the  latter  from  being  ac- 
tuated by  petty  feelings,  they  are  liable  to  be 
challenged  by  either  party.  This  challeng- 
b^  consists  of  calling  them  out  of  the  box, 
when  there  is  no  chance  of  their  giving  satis- 
&ction.  Juries  are  empannelled,  and  chal- 
lenging them  is  called  going  through  the 
pannel;  but  as  going  through  the  pannel 
might  open  the  door  to  injustice,  no  one  but 
the  sovereign  is  allowed  to  object  to  more 
than  thirty-five,  without  assigning  a  good 
reason. 

The  French  Revue  de  Ligislation  for  Oc- 
tober, 1845,  contains  an  account  of  a  Report 
to  the  French  Institute,  by  M.  Berriat  Saint- 
Prix,  a  venerable  professor  and  jurist  of  great 
fiune,  on  M.  Alaozet's  Treatise  on  the  Law 
of  Insurance.  In  the  course  of  his  Report 
the  author  refers  to  an  analysis  of  this  work, 
in  an  article  in  a  "  Law  Journal,  published  in 
EogUsh  at  Boston,  the  Law  Reporter  of  the 
month  of  June  last,  relative  to  the  recent 


French  works  on  Insurance,  by  Mr.  Sedg- 
wick, a  distinguished  publicist,  whose  labors 
we  have  already  had  the  honor  of  bringing 
before  vou."  He  then  presents  several  ex- 
tracts from  the  article  in  question,  which  was 
written  by  one  of  our  most  valued  correspond- 
ents, Mr.  Theodore  Sedffwick,  of  New  York. 
We  regret  to  see  that  the  labors  of  M.  Ber- 
riat Saint-Prix  have  been  closed  by  death. 
He  died  eight  days  after  reading  the  Report 
above-mentioned  to  the  Institute. 

A  volume  has  been  published  in  Cincin- 
nati, by  Derby,  Bradley  &  Co.,  entitled  "An 
Introduction  to  Equity  Jurisprudence,  on  the 
basis  of  Story's  Uommentanes,  with  Notes 
and  References  to  English  and  American 
Cases,  adapted  to  the  use  of  students,  by 
James  P.  Halcombe."  We  understand  that 
this  volume  is  regarded  as  an  infringement  of 
Judge  Story's  Commentaries  on  Equity  Ju- 
risprudence, and  that  notice  has  been  given 
of  a  motion  for  injunction  to  be  heard  at  the 
next  term  of  the  Circuit  Court  of  the  United 
States,  in  Cincinnati,  before  Mr.  Justice  Mac- 
lean. 

The  Frankfort  (Ky.)  Commonwealth  says: 
Judge  Kinkead,  of  the  19th  district,  has  per- 
formed a  very  handsome,  and  we  are  happy 
to  hear,  a  very  acceptable  act,  by  the  appomt- 
ment  of  Mrs.  Trimble,  the  accomplished  and 
estimable  lady  of  the  late  John  Trimble,  as 
clerk  of  the  (Jarter  circuit,  in  the  place  of  her 
deceased  husband. 

We  have  seen  a  letter  from  abroad  in  which 
it  is  stated  that  the  Hon.  William  Kent,  of 
New  York,  now  in  Paris,  has  been  appointed 
Dane  Professor  of  Law  in  HarvardUniversity. 
It  was  thought  that  he  would  accept  the  ap- 
pointment. 
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BenJ.  F.  Thomas, 
P.  L.  Hall, 
George  W.  Warren, 
D.  Roberts, 
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Nftme  of  loMtTent. 


Ch«Be,  Jamet  T. 
Chane,  William  D. 
Cobb,  Luther, 
Colman,  Ezekiel  A. 
Colt,  Gardner  L. 
Corliss,  Joceph, 
Coy,  Alonzo, 
Crocker,  Henry  B. 
Dane,  Hermon, 
Davis,  Tbomas, 
Dean,  Merriek  S.  P. 
Derroot,  Tbomas, 
Dizey,  John  E. 
DoolltUe,  Lucius, 
Duffey,  Jamas, 
Eager,  James, 
Feegan,  James, 
Fillebrown,  James,  Jr. 
Fcister,  George, 
Gallup,  George  G. 
Ganlilier,  John  P. 
Gerrith,  Lewis  G. 
Oiddings,  Jo«hua, 
Goddard,  William  E. 
Gore,  Watson,  Jr. 
Green,  Andrew, 
Harris,  Elinhn, 
Harris,  Francis, 
Haihaway,  Stephen, 
Haynes,  Sidney  C. 
Hood,  Benjnmm  L. 
Howe,  Jones, 
Hutctilntnn,  Samuel  K. 
Jones,  Frederick  U. 
Kelley,  Benjamin, 
Kenney,  William  J.  C. 
Kettell,  James,  Jr. 
Macumber,  Perry  R. 
Marcy,  James  W. 
HcNear,  Cbristopber, 
McQuald,  John, 
Miller,  Thomas, 
Monte,  James  C. 
Nelson,  Porter, 
Newcomb,  Uanforth  I. 
Noyes,  Ira, 
Noyes,  John  M.  C. 
Nute,  Josinh, 
Odiorne,  Henry  B. 
Opgood,  Isaac, 
Page,  (Charles, 
Parker,  Sylvanus, 
Phillips,  Nathan  M. 
Prait,  William  W. 
Ramsdell,  Daniel  S.  Jr. 
Richardson,  James  M. 
Ridgwny,  Anthony  B. 
Rosera,  J.  W.  H. 
Ruddock,  David  fl. 
Banger.  Ahner  W. 
Sanford,  Gd.  f  widow,) 
Bavels,  Asa  M. 
Sawtell,  Abel, 
Sawyer,  Oliver  T. 
Sawyer,  William  B. 
Spring,  Jolm  R. 
Smith,  John  H. 
Smith,  Oliver, 
Smith,  William  H. 
Soule,  William, 
Stockman,  John, 
Storey,  Samuel, 
Swift,  Duniel, 
Swift,  Beth, 
Tebbettv,  Horace  B. 
Thayer,  Erastus, 
Tillron,  Zebina, 
Walsh,  George, 
WUmarth,  Artbor  F. 


Residence. 


r^wanzey, 

Boston, 

Abington, 

Concord, 

Pall  River, 

Boston, 

Boston, 

Nantucket, 

Med  ford, 

Dartmouth, 

Rutland, 

Blackstone, 

Boston, 

Boston, 

Boston, 

Charlestown, 

Georgetown, 

Boston, 

Charlestown, 

Boston, 

Quincy, 

Chelsea, 

Danvers, 

Boston, 

Boston,' 

Charlestown, 

Adnms, 

Shirley, 

New  Bedford, 

Charlestown. 

New  Bedford, 
Rozbury, 

Lowell, 

Boston, 
Springfield, 

Danvers, 

Charlestown, 

Fall  River, 

Boston, 

Boston, 

Bofton, 

Fall  River, 

Boston, 

Warren, 

Weymouth, 

Abington, 

Danvers, 

Roxbury, 

Med  ford, 

Barre, 

Danvers, 

Pairhaven, 

Boston, 

Worcester, 

Lynn, 

Attleborongb, 

Boston, 

Boston, 

Springfield, 

Boston, 

Medwsy, 

Boston, 

Groton, 

Boston, 

Charlestown, 

Newburyport, 

Boston, 

New  Bedford, 

Springfield, 

New  Bedford, 

Roxbury, 

Essex, 

Falmouth, 

Falmouth, 

Boston, 

Braintree, 

Ware, 

Charlestown, 

Adams, 


Occupation. 


Shoemaker, 

Carpenter, 

Trader, 

Paper  Stalner, 

Operative, 

Stone  Cutter, 

Truckman, 

Trader, 

Stone  Layer, 

Cooper, 

Shoe  Manalkctnrer, 

Taylor, 

Currier, 

Innkeeper, 

Laborer, 

Trader, 

Slioemaker. 

Merchant  Tailor, 

Broker, 

Gentleman, 

Stone  Cutter, 

Carpenter, 

Shoe  Manufacturer, 

Furniture  Dealer, 

Trader, 


MmIst  or  Judge. 


of  ProeeedinfB. 


C.  J.  Holmes, 
Bradford  Sumner, 
W.  Young, 
Bradford  Sumner, 
C.J.  Holmes, 
Ellis  Gray  Loring, 
Bradford  Sumner, 
G.  Cobb, 

George  W.  Warren, 
Oliver  Prescotl, 
Chas.  W.  Hartshorn, 
Henrv  Chapin, 
Bradford  Somner, 
George  S.  Hillard, 
Bradford  Sumner, 
G.  W.  Warren, 
E.  Mosely, 
Bradford  Sumner, 
G.  W.  Warren, 
George  8.  Hillard. 
Nathaniel  F.  Saffbrd, 
Bradford  Sumner, 
John  O.  King, 
Bradford  Sumner, 
iGeoige  S.  Hillard, 


Weigher  &  Measurer,  George  W.  Warren, 
Manufacturer,  P.  L.  Hull, 

Carpenter  6l  Farmer,' Bradford  Russell, 


Shipwright, 

Trader, 

Trader, 

Mason. 

Manufacturer, 

Trader, 

Shoe  ManufiiGturer, 

Shoe  Manufacturer, 

Clerk, 

Trader, 

Counsellor  at  Law, 

Master  Mariner, 

Trader, 

Trader, 

Gentleman, 

Husbandman, 

MarkeUnan, 

Trader, 

Shoe  Manufacturer, 

Cord|ige  Manufact'r, 

Calico  Printer, 

Laborer, 

Brickmaker, 

Boat  Builder, 

Painter, 

Trader. 

Shoe  Manaflicturer, 

Jeweller, 

Merchant, 

Painter, 

Printer, 

Trader, 

Paper  Hanger, 

Sione  Cutter, 

Mason, 

Merchant, 

Merchant, 

Merchant  TaBor, 

Shipwright, 

Printer, 

Coachman, 

Builder, 

Shoe  Mannfkcturer, 

Blacksmith, 

Blacksmith, 

Merchant, 

Bootmaker, 

Carpenter, 

House  Wright, 

Manuf^turen^ 


Oliver  Presoitt, 
George  W.  W^arren, 
Oliver  Prescott, 
David  A.  Siimnons, 
J.  G.  Abbott, 
Bradford  Sumner, 
E.  D.  Beach, 
John  G.  King, 
George  W.  Warren, 
C.  J.  Holmes, 
George  S.  Hillard, 
George  S.  HillanI, 
BradfortI  Sumner, 
C.  J.  Holmes, 
Bradford  Sumner, 
Chas.  W.  Hartshorn, 
S.  Leland, 
W.  Young, 
JobnG.  king, 
S.  Leland, 
George  W.  Warren, 
W.  A.  Brvant, 
John  G.  King, 
Oliver  Prescoit, 
George  S.  Hillaid, 
Isaac  Daviii, 
John  G  King, 

C.  J.  Holmes, 
Bradford  Sumner, 
George  S.  Hillard, 
E.  D.  Beach, 
Bradford  Sumner, 
David  A.  Simmons, 
Bradford  Sumner, 
B.  Russell, 
Bradford  Sumner, 
George  S.  Hillard, 
E.  Mosely, 
Bradford  Sumner, 
Oliver  Prescott, 

E.  D.  Beach, 
Oliver  Prescott, 

D.  A.  Simmons, 
John  G.  King, 
N.  Marston, 

N.  Mareton, 
Ellis  Gray  Loring, 
S.  Leland, 
L.  Marcy. 

George  W.  Wwren, 
L  L.  Uall, 


Maya?. 

ii 

96. 

<i 

81. 

IC 

1. 

<( 

13. 

i* 

6. 

(C 

8. 

C( 

30. 

i< 

9. 

<t 

7. 

<t 

4. 

It 

9L 

<l 

14. 

tl 

J. 

(( 

83. 

(t 

95. 

(• 

5. 

tt 

16. 

t» 

S29. 

<( 

15. 

tl 

4. 

i< 

1. 

t( 

30. 

(( 

16. 

It 

1. 

tt 

9. 

If 

30. 

tt 

19. 

tt 

91. 

If 

91. 

tl 

16. 

tt 

9. 

C4 

99. 

tt 

19. 

t< 

19. 

tt 

& 

tt 

& 

tt 

99. 

tt 

8. 

tt 

91. 

ft 

19. 

tt 

I. 

u 

13. 

tt 

97. 

tt 

16. 

ft 

91. 

tt 

5. 

u 

5. 

<t 

8. 

tt 

13. 

tl 

1&. 

tt 

J9. 

<t 

97. 

tl 

13. 

t« 

90u 

II 

tt 

1. 

tt 

97. 

tt 

11. 

II 

9S. 

t( 

30. 

tt 

4. 

tt 

19. 

tt 

99. 

tt 

8. 

tt 

23. 

tt 

16. 

tt 

99. 

ft 

90. 

tt 

90. 

tt 

13. 

tt 

30. 

<t 

n. 

ti 

11. 

tt 

la. 

tt 

30. 

IC 

5. 

tt 

93. 

f< 

30. 

Digitized  by 


Google 


THE    LAW    REPORTER. 


AUGUST,  1846. 


TRIAL  FOR  A  DUEL  IN  FRANCE. 

In  March,  1846,  a  duel  was  fought  with  pistols,  on  the  Bois  de 
Bologne,  between  Monsieur  Beauvallon,  the  challenger,  one  of  the 
editors  of  the  Globe,  and  Monsieur  Dujarier,  the  editor  in  chief  of 
the  Press ;  two  newspapers  of  different  parties,  and  of  great  cir- 
Golation  and  influence.  At  the  first  fire  Dujarier  was  struck  in 
the  head  and  instantly  died.  The  circumstances  were  made 
known  to  the  police ;  and  the  '<  chambre  des  mises  in  accusaUon^^^ 
in  Paris,  a  branch  of  one  of  the  courts  answering  to  our  gic^nd 
jury,  having  made  the  proper  investigation,  adjudged  that  in  point 
of  fact  the  seconds  were  not  liable  to  prosecution,  and  that  in  point 
of  law  no  indictment  could  lie  against  the  survivor.  From  this 
judgment  the  attorney-general  took  an  appeal  to  the  court  of  cas- 
sation. 

l%e  law  of  the  case  is  very  brief,  and  as  simple  as  a  code  can 
be.  It  declares,  "  All  voluntary  homicide  is  murder."  "  All  mur- 
der with  premeditation  is  assassination."  But  codification  does 
not  always  prevent  the  necessity  of  construction.  In  this  case  the 
question  presented  itself  whether  homicide  in  a  duel  is  within  the 
prohibition  of  the  text.  The  court  of  cassation  affirmed  the 
judgment  of  the  lower  tribunal  in  the  case  of  the  seconds,  reversed 
it  as  to  the  principal,  and  in  the  exercise  of  its  discretionary  power, 
sent  the  case  to  the  <'  Court  d' Assises  de  la  Seine  "  at  Rouen  for 
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146  TRIAL  FOR  A   DUEL  IN  FRANCE. 

further  proceedings.  The  parties,  who  after  the  duel  had  aToided, 
returned  in  their  own  good  time,  and  the  trial  commenced  at 
Rouen,  on  the  26th  of  March  last. 

The  following  account  of  the  proceedings  is  derived  entirely 
from  the  published  reports  in  the  French  papers,  yiterspersed  with 
such  occasional  remarks  as  may  tend  to  illustrate  the  facts ;  but  of 
the  excitement  which  was  produced,  first  by  the  duel,  and  then  by 
the  prosecution,  it  is  almost  impossible  to  convey  an  idea.  It  will 
be  seen,  however,  that  the  parties  and  witnesses  were  collected 
from  the  press,  the  theatres,  the  restaurants,  and  the  literary  saloons 
of  the  French  capital,  each  of  which  furnishes  the  means  of  high 
interest  to  the  Parisian  population ;  exhibiting  a  state  of  society 
and  manners  which  is  peculiar  to  this  gay  people. 

The  indictment,  or  as  there  called,  the  ^'  act  of  accusation,"  is 
a  remarkable  document,  and  first  claims  attention.  It  was  very 
long  and  minute,  entirely  free  from  all  technical  forms,  and  em- 
braced some  things  which,  according  to  our  notions,  are  quite  in- 
consistent with  the  due  administration  of  justice.  It  commenced 
thus :  "  On  the  7th  March,  1845,  there  were  assembled  at  dinner, 
at  the  restaurant  *  des  Freres  ProvenceauXy  at  Pari^,  eighteen  or 
twenty  persons,  among  whom  was  le  Bieur  Dujarier,  edited  of  the 
Press,  and  le  Bieur  Rosamond  de  Beauvallon,  one  of  the  editors  of 
Ihe  Globe,  the  Count  da  Flers,  le  Sieur  Roger  de  Beauvoir,  le 
Bieur  Arthur  Bertrand,  several  actresses  attached  to  various  thea* 
^es,  and  especially  Mademoiselle  lievenne,  one  of  the  artistes  of 
Uie  Theatre  Vaudeville.  An  evening  party  which  had  been  givea 
just  before,  at  the  house  of  the  last*named  person,  was  the  occa^ 
sion  of  this  dinner.  At  that  party,  at  a  card*tabl^,  a  stake  of  fifteen 
or  eighteen  louis  ($60  or  $64)  remained  in  doubt,  and  as  nobody 
claimed  the  money,  it  was  agreed  to  consider  it  as  a  contribution 
to  the  eicpense  of  a  dinner,  at  which  the  persons  present  should 
attend,  and  that  the  additional  expense  of  the  dinner  should  be 
defrayed  by  a  personal  assessment.  Some  invitations  were  also 
given.  Thus  the  Count  de  Flers  brought  Roger  de  Beauvoir. 
Dtgarier  was  invited  by  Mademoiselle  Lievenne,  who  had  dined 
and  passed  the  evening  previously  at  his  house,  and  she  took  this 
opportunity  of  returning  the  civility.  But  Dujarier  felt  little  dis- 
position to  accept  the  invitation,  and  had  told  Monsieur  Veron,  editp 
0V  of  the  Constitutionnel,  that  he  had  been  to  Mile.  L.  to  get 
excused ;  that  she  was  not  at  home,  but  her  chambermaid  had  told 
him  her  mistress  would  be  greatly  hurt  if  he  did  not  attend,  and 
he  insisted  that  Monsieur  V.  should  go  with  him.  Unfortunatelyi 
Dujarier  did  not  yield  to  the  secret  presentiment  which  admonished 
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him  to  refuse  the  invitation.  Overcoming  his  repugnance,  be  weilt 
to  the  party  and  sat  down  at  table  with  Beauvallon,  who,  having 
been  present  at  Mademoiselle  Lievenne's  soiree,  was  by  right  one 
of  the  guests  on  this  occasion." 

^*  Before  entering  on  the  details  of  facts  which  brought  about  the 
deplcnrable  meeting  of  lllh  of  March,  [these  are  the  words  of  the 
indictment,]  it  is  not  perhaps  useless  to  ascertain  who  Dujarier 
was.  {Ce  qu^eiaU  Dtg'arier.)  He  has  been  represented  as  a  man 
of  proud  and  offensive  deportment,  pleasing  himself  in  giving  a 
disagreeable  turn  to  the  conversation ;  a  man,  in  a  word,  with  the 
insolence  of  an  upstart.  There  was,  nevertheless,  nothing  of  the 
sort  in  his  character,  and  in  this  respect  there  is  no  safer  way  than 
to  rely  on  the  deposition  of  Monsieur  Sers,  who,  for  a  whole  year, 
bad  been  his  messmate.  This  witness  declares  that  Dujarier  never 
was  of  a  quarrelsome  temper ;  that  he  had  only  remarked  in  him  a 
Kttle  roughness  in  his  manners,  and  a  dryness  with  persons  he  did 
not  like ;  but  that  there  were  a  great  many  persons  who  could  not 
pardon  him  for  having  acquired  the  elevated  rank  he  held  in  jour- 
nalism, and  the  elegant  luxury  in  which  it  enabled  him  to  live  ; 
that  he  was  a  skilful  manpger  of  afiairs ;  active  and  intelligent, 
renouncing  pleasure  when  it  interfered  with  bis  business,  and  al- 
though quite  young,  had  realized  a  considerable  fortune.  At  the 
same  time  he  spent  liberally  what  he  had  rapidly  acquired,  and 
enjoyed  at  the  card-table  the  reputation  of  a  generous  and  even  a 
rash  player. 

'^  It  must  be  remembered,  however,  [the  indictment  continues,) 
that  his  intercourse  with  a  class  of  society  distinguished  by  the 
greatest  freedom,  and  his  intercourse  with  females,  who  never  de* 
manded  of  others  a  reserve  which  they  did  not  impose  upon  them- 
selves, had  led  him  into  the  habit  of  indulging  in  certain  liberties 
of  language  which  gentlemen  are  not  aocastomed  to  use.  Thus, 
at  this  dinner,  he  questioned  Monsieur  de  Beauvoir  about  his  dress, 
and  proposed  a  toi^t  in  relation  to  his  hair,  his  cravat  and  his 
waistcoat,  to  which  Beauvoir  replied  by  an  attack  upon  the  Preis. 
Some  minutes  afterwards,  if  Beauvoir's  testimony  is  credited,  Du^ 
jarier  stood  up  and  aimounced  that  he  should  now  proceed  to  talk 
fiuniliarly  with  the  ladies,  {ttUoyer  Unties  les  fenmes^^)  and  then  ad- 

*  The  French  use  the  second  person  singnlar  of  the  pronoun  or  verb  onlj  among 
very  intimate  friends.  It  is  never  used  between  the  sexes  unless  by  man  and  Mrife, 
or  when  the  relationship  prohibits  that  connection.  A  departure  from  this  rule  im- 
plies a  degree  of  intimacy  which  is  tolerated  only  in  certain  classes,  ou  rigne  U 
pku  grand  ahanion.  Tiittoytr  is  to  speak  in  the  second  person  singular ;  that  ii, 
vithont  restraint  or  formality. 
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dressing  Mile.  Lievenne  by  ber  first  name,  he  boasted  that  in  six 
weeks  he  would  possess  himself  of  her  person.  It  must  be  no- 
ticed, however,  that  the  words  addressed  to  Mile.  Lievenne,  ac- 
cording to  Beauvoir,  escaped  the  attention  of  the  other  guests,  who, 
too  numerous  for  general  conversation,  were  occupied  for  the  most 
part  in  talking  with  those  who  sat  near  them.  When  they  rose 
from  table  Dujarier  and  Beauvoir  engaged  in  conversation,  of  which 
the  terms  are  not  very  precisely  retained,  but  which  appeared  to 
turn  upon  an  article  which  the  latter  had  sent  to  the  Press,  and 
which  he  desired  to  have  printed  without  delay.  At  the  end  of 
this  conversation  D.  asked  B.  if  he  was  seeking  an  afiair  with  him. 
B.  replied  he  never  sought  affairs,  but  sometimes*  found  them.  B. 
then  left  the  party  for  the  theatre,  where  he  vms  expected.  D. 
then,  led  by  Mons.  Bertrand,  went  up  to  Mile.  Lievenne  and  asked 
her  pardon  for  anything  he  might  have  said  offensive  to  her  feel- 
ings. She,  who  has  declared  that  none  of  the  guests  had  used 
towards  her  any  improper  language,  did  not  hesitate  to  accept  the 
apology,  and  offered  her  hand  in  taken  of  reconciliation.  By  this 
time  several  other  persons  invited  for  the  evening  had  arrived. 
The  dinner-table  was  removed,  and  dancing  commenced  in  the 
dining-room  to  the  music  of  a  piano ;  a  lansquenet  table  was  pre- 
pared in  an  adjoining  room,  and  the  doors  were  closed  between 
the  two  apartments,  at  the  request  of  the  players." 

The  indictment  proceeds  to  narrate,  at  great  length,  very  mi- 
nutely the  course  of  the  play,  at  which  with  others,  D.  and  R  were 
engaged,  and  to  state  a  difficulty  that  arose  between  them,  as  to  a 
bet  <rf  75  louis  ($300)  and  of  another  claim  of  B.  on  D.  ^r  84 
louis  (#336)  which  were  referred  to  the  close  of  the  evenin^^  It 
states  that  D.  had  lost  125  louis  ($500)  and  that  B.  had  gained 
12,000  francs  (#2400)  in  the  course  of  the  night;  that  when  the 
accounts  were  settled,  D.  refused  dl  consideration  of  the  first  diffi- 
culty, which,  in  the  vicissitude  of  the  game^  he  said  it  was  now 
hnpossible  to  ascertain ;  but  in  adjusting  the  last  he  called  upon 
the  landlord  to  lend  him  ten  Napoleons,  with  which  and  the  money 
in  his  purse  he  paid  the  debt.  The  indictment  avers,  "  that  in 
these  discussions  during  the  play  and  after  it,  no  irritating  words 
had  been  exchanged,  no  offence  against  civility  been  perpetrated ; 
that  both  confined  themselves  to  a  formal  and  measured  politeness, 
as  is  customary  with  gentlemen  not  much  acquainted  with  each 
other,  but  intending  to  conduct  themselves  upon  the  rules  of  con- 
ventional propriety."  It  adds,  *^  that  D.  was  surprised  the  next 
day  by  a  visit  from  le  Sieur  Equevilliers  and  the  Count  de  Flers, 
who  demanded  satisfaction  for  his  conduct  the  preceduig  eveningi 
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tts  wen  on  the  part  of  Roger  de  Beauvoir  aa  of  Beauvallon  ;  that 
he  looked  upon  this  proceeding  as  very  strange,  but  immediately 
named  two  friends  with  whom  those  gentlemen  might  make  the 
neoessary  arrangements. 

The  interviews  and  discussions  of  the  four  persons,  who  in 
onr  phraseology  would  be  called  seconds,  there  termed  witnesses^ 
are  narrated  at  fuU  length  in  the  indictment.  From  these  it  ap- 
pears, (we  now  abridge  the  indictment,)  that  by  the  law  of  the 
duel,  when  a  man  receives  a  challenge  from  two  persons  at  the 
same  time,  he  may  select  his  adversary,  but  that  Beauvoir's  mother 
died  the  night  after,  which  put  him  hors  du  combat  for  a  month,  and 
that  D.'s  seconds  had  to  arrange  Beauvallon's  matter  alone ;  that 
all  attempts  to  settle  the  matter  were  ineffectual ;  that  a  duel  was 
inevitable  in  their  opinion,  and  the  weapons  were  then  to  be  deter- 
mined on.  It  is  something  retnarkable  that  it  was  a  subject  of  dis- 
eossion  whether  the  challenger  or  challenged  had  the  right  of 
choice.  Finally  it  was  yielded  to  the  seconds  of  Dujarier,  who 
then  proceeded  to  inform  him  of  the  state  of  the  affair.  In 
this  conversation  he  declared  to  them,  ''  that  he  saw  no  reason  for 
a  duel,  but  that  he  was  determined  to  accept  the  challenge  ;  that 
being  young  and  directing  a  newspaper  that  provoked  numerous 
enemies,  his  position  required  him  to  fight,  and  that  to  refuse  this 
first  invitation  would  bring  upon  him  twenty  others ;  that  he  knew 
B.  had  great  reputation  as  a  swordsman,  and  he  would,  there- 
fore, meet  him  with  pistols.''  Being  informed  that  J3.  was 
even  more  expert  with  a  pistol  than  a  sword,  D.  still  persisted  in 
Us  choice.  The  rencontre  was  arranged  for  the  next  day. 
"Thus,"  avers  the  indictment,  "these  two  men  were  about  to 
|dace  their  lives  at  the  chance  of  single  combatj  while  one  of  them 
was  ignorant  of  any  cause  for  it.  His  ignorance  is  proved  by 
the  terms  of  his  will,  which  during  the  night  he  drafted.  The  pre- 
amble, written  in  6ne  of  those  solemn  moments  when  a  man  is  ab- 
S(»bed  by  interests  too  serious  to  disguise  the  truth,  is  as  follows : 
*  On  tjie  eve  of  a  duel  for  the  most  futile  cause;  for  a  pretext  the 
most  absurd,  without  its  being  possible  for  my  friends  to  enable 
me  to  avoid  with  honor  a  meeting  which  is  imposed  on  me  by  the 
injurious  terms  in  which  it  is  required,  I  make  this  my  last  wilL'  " 

The  mdictmeht  then  proceeds  in  these  words :  "  As  to  the  real 
motives  which  induced  B.  to  challenge  D.,  there  is  nothing  but 
Gonjecture  more  or  less  founded  to  rest  on.''  Having  averred  the 
absurdity  of  finding  anything  at  the  dinner  adequate  to  the  pur- 
pose, it  declares,  "in  the  minds  of  a  great  number  of  persons,  it 
had  its  rise  in  a  secret  animosity,  which  B.  nourished  against  D. 
18* 
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On  the  evening  previous  to  the  duel,  6.  told  one  of  his  friends 
that  be  was  irritated  with  the  editor  of  the  Press.  This  irritation 
might  be  on  a  personal  account,  or  an  hostility  between  the  two 
journals  in  which  they  were  respectively  interested."  The  indict- 
ment goes  on  to  discuss  various  causes  of  personal  and  professional 
irritation  which  might  have  soured  their  minds,  and  to  show  their 
inadequacy  to  the  purpose ;  but  it  is  useless  to  take  up  space  with 
these  abstractions,  because,  while  lawyers  and  judges  were  at  fSault 
in  this  hunt  for  motives,  the  public  mind  settled  the  cause  without 
hesitation.  D.,  proud  of  his  success,  of  his  social  position,  of  hb 
intimacy  with  Alexander  Dumas,  and  associates  of  that  rank,  was 
unwilling  to  mingle  familiarly  in  the  company  that  was  about  to 
assemble  in  the  restaurant  Trois  Frires  Provenceaux,  which,  being 
the  most  famous  in  the  Palais  Royal,  was  exposed  to  universal 
observation.  He  was  with  difficulty  persuaded  to  go  himself, 
and  worse  than  that,  he  absolutely  refused  to  allow  his  mistress,  an 
artiste  of  the  Porte  St-Martin  to  make  one  of  the  party.  Hmc 
UUb  lachrymiB. 

Next  the  indictment  recites  with  great  exactness  aU  the  ar« 
rangements  made  by  the  seconds  for  the  meeting ;  the  manner  and 
time  of  the  arrival  of  the  parties  on  the  ground ;  the  state  of 
the  weapons ;  the  flashing  of  the  caps  before  loading ;  measuring 
the  ground ;  charging  and  delivering  the  pistols;  the  word  to  fire ; 
the  discharge  ;  the  nature  of  the  wound  and  its  instantaneous  fatal 
effect.  It  proceeds :  ^'  This  combat,  forbidden  by  sound  morals, 
and  by  the  law,  which  cost  the  life  of  a  man,  was  it  conducted  ac- 
cording to  those  strict  rules  of  integrity,  always  to  be  observed  in 
those  hostile  meetings  which  have  assumed  the  name  of  affairs  of 
honor  ?  This  is  questionable.  First,  because  the  chances  were  as 
unequal  as  possible.  Dujarier  was  a  perfect  novice  with  a  pistol.  In 
taking  his  pistol  he  drew  the  trigger  involuntarily,  and  if  it  had  not 
missed  fire  would  have  exposed  his  second  to  great  hazard,  as  be 
was  giving  him  his  last  instructions.  Beauvallon,  on  the  contrary, 
was  exceedingly  skilful,  and  he  had  declared  to  a  friend  that  he  was 
more  able  with  the  pistol  than  the  sword.  It  is  to  be  feared,  also, 
that  the  pistols  used  by  him  on  the  ground,  had  been  used  by  him 
in  practice." 

The  indictment  then  recites  various  circumstances,  tending  to 
show  that  between  the  challenge  and  the  combat,  B.  had  possessed 
himself  of  thes^  pistols,  and  had  practised  with  them  at  a  shooting 
gallery,  of  which  there  are  many  in  Paris,  a  transaction  which  it 
treats  as  destroying  that  equality  required  by  the  "  loyalty  of  hon- 
or."   It  adverts  again  to  the  moment  of  the  duel,  and  the  manner 
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in  wbicb  the  parties  were  to  fire^  and  without  averring  whether  they 
were  or  were  not  observed,  states  certain  matters  as  facts,  to  show 
that  D.  fired  first  and  almost  instantly  on  the  word,  while  B.  re- 
served bis  fire  until  he  could  take  deliberate  aim  ;  and  that  he  took 
for  this  purpose  a  time  longer  than  was  permitted  by  the  agree- 
ment, of  which  he  had  been  duly  informed. 

To  all  this  is  added  a  further  allegation,  certainly  very  strange 
according  to  English  or  American  precedents,  as  follows :  '^  If  the 
reflections  above  made  are  necessary  to  understand  the  facts  of  the 
case,  it  is  not  less  important  to  inquire  into  the  morality  of  the  per- 
son accused.  There  is  found  in  the  history  of  his  past  life  an  act, 
which  has  never  been  the  subject  of  any  criminal  prosecution,  and 
which  is  now  covered  by  the  statute  of  limitations,  but  which  it  is 
proper  to  adduce.  In  the  first  days  of  the  month  of  January,  1840, 
one  Mile-  Bovis,  originally  from  Guadaloupe,  to  whose  house  Beau- 
vallon  often  resorted,  and  whom  he  called  his  relation,  perceived 
that  a  watch  which  belonged  to  a  member  of  her  family  had  disap- 
peared from  the  place  where  it  was  usually  kept.  Search  being 
made,  it  was  found  to  have  been  pledged  to  the  Pawn  Broker's 
Bank  by  the  prisoner.  One  Monsieur  Cambier  went  on  the  part 
of  MUe.  Bovis  to  B.,  who  received  him  very  cavalierly,  but  never- 
theless gave  to  Bovis  the  pawn-broker's  duplicate  for  the  watch, 
and  money  enough  to  redeem  it.  MUe.  Bovis  has  declared,  on  this 
preliminary  investigation,  that  Beauvallon  did  not  steal  the  watch, 
but  that  it  was  lent  to  him.  But  at  the  time  when  the  watch  dis- 
appeared she  was  much  more  explicit.  She  then  declared  he  was 
capable  of  steaUng  it,  and  when  she  learned  afterwards  that  he 
had  taken  it  and  pledged  it,  she,  for  a  long  time,  refused  to  permit 
him  to  visit  her  house." 

The  indictment  then  recites  the  proceedings  giving  jurisdiction 
to  the  court  at  Rouen  instead  of  Paris,  and  thus  concludes :  '^  In 
consequence,  Rosemond  de  Beauvallon  is  accused  of  having,  on 
11th  March,  1845,  committed  voluntarily  a  homicide  on  the  person 
of  Dujarier,  with  the  circumstance  that  it  was  done  with  premedi- 
tation." 

This  strange  charge  of  theft  to  make  out  a  case  of  murder  may 
need  one  word  of  explanation  in  this  place.  In  point  of  fact  the 
krceny  was  clearly  proved  at  the  trial.  To  an  inquiry  of  a  distin- 
goished  lawyer  as  to  what  bearing  it  could  possibly  have  on  the 
case,  he  said  that  a  French  jury  would  only  tolerate  duels  among 
men  of  honor,  and  a  man  would  forfeit  his  privilege  to  commit 
murder  if  it  was  believed  he  had  ever  been  a  thief. 

Ck>nnected  with  this  criminal  accusation,  because  depending  on 
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the  same  facts,  was  a  civil  suit  for  damages,  by  the  mother  and 
nephew  of  the  deceased.  By  the  French  law,  if  a  man  woands 
or  kills  another,  he  is  liable  to  pay  the  wounded  person,  if  he  lives, 
cft  his  next  of  kin,  if  he  dies,  for  the  civil  injury  done  them.  The 
criminal  charge  is  submitted  to  a  jury,  of  whom  seven  may  return 
a  verdict.  The  civil  action  is  decided  at  the  same  time,  both  as  to 
law  and  fact  by  the  court. 

The  accused,  being  interrogated  by  the  president,  admitted  that 
he  and  D.  met  and  fought,  and  that  at  the  first  fire  D.  fell  and  in- 
stantly died.  He  declared  that  the  cause  of  the  duel  was^  the 
offence  given  him  at  the  dinner  party,  more  by  the  manner  of 
B.  than  by  his  words ;  that  he  sought  an  explanaticm  or  apology ; 
that  D.  refused  either,  and  referred  the  whole  subject  to  his  two 
friends ;  and  that  at  the  interview  he  pretended  not  to  know  firom 
whom  the  demand  came,  speaking  of  him  as  a  Monsieur  Beaufal- 
lon,  or  Beautallon  with  an  air  of  derision  that  put  the  controversy 
on  a  new  ground ;  hnd  that  the  seconds  o(  D.  although  they  re- 
peatedly said  the  affair  ought  to  be  settled,  and  should  be  settled, 
proposed  nothing,  and  did  nothing  to  repair  the  injury  to  his  feel- 
ings. That  the  message  sent  to  D.  was  formali^sed  thus :  *^  Mons. 
Beauvallon  thinks  you  have  been  impolite  to  him,  and  he  asks  if 
you  had  the  intention  to  wound  his  feelings."  It  was  necessary, 
after  making  this  demand,  that  Mons.  D.  should  either  deny  sudi 
intention,  or  by  refusing  to  do  so  be  considered  as  avowing  it  If 
the  seconds  of  Mons.  D.  had  said  Mons.  Bujarier  had  no  inten- 
tion to  hurt  the  feelings  of  Mons.  Beauvallon  all  would  have  been 
settled. 

Being  questioned  as  to  the  weapons,  B.  answered  that  he  pro- 
posed the  sword,  because  he  was  adroit  at  it,  and  could  easily  dis- 
arm or  slightly  wound  D.  without  endangering  his  life ;  that  he 
had  no  wish,  desire,  or  intention  to  take  his  life ;  that  in  the  expec- 
tation that  the  sword  would  be  the  weapon,  he  went,  while  the 
matter  was  in  process,  to  a  fencing  master  to  take  a  lesson  of  dis- 
arming, in  order  to  be  more  certain  of  being  able  to  do  so  on  the 
field.  That  in  his  opinion  a  duel  with  pistols  was  atrocious  and 
ridiculous.  Atrocious,  because  no  one  could  tell  where  the  ball 
would  go ;  it  might,  against  one's  intention,  inflict  a  mortal  wound ; 
and  ridiculous,  because,  if  neither  party  was  struck,  they  lay  under 
the  imputation  of  fighting  only  with  powder ;  he  therefore  directed 
his  friends  strenuously  to  insist  on  the  sword. 

In  regard  to  the  pistols  the  accused  denied  all  knowledge  of 
them.  He  admitted  they  belonged  to  his  brother-in*>law,  and  wore 
loaned  to  his  friends  to  be  used  on  the  occasion,  but  averred  he  saw 
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tbem  for  the  first  time  on  the  field.  Being  interrogated  as  to  the 
affair  of  the  watch,  he  said,  '^  I  committed  a  fault  of  youth,  and 
cruelly  have  I  expiated  it."  Notwithstanding  this  open  and  frank 
confession  of  the  accused,  the  prosecution  according  to  the  French 
law  had  made  no  progress.  He  admitted  the  duel,  but  the  law  of 
duel  was  an  open  one  with  the  jury.  He  avowed  the  motive,  and 
averred  its  sufficiency.  He  declared  the  duel  was  in  all  respects 
fair,  loyal,  and  equal  in  its  arrangements  and  conduct.  He  denied 
his  intention  to  take  life,  adroitly  maintaining  that  he  selected  and 
urged  the  use  of  a  weapon  of  which  he  was  master,  that  he  might 
spore  the  life  of  his  adversary,  whom  he  would  rather  humble  by 
(hsarming  or  slightly  wounding,  than  expose  him  to  be  killed. 

The  case  then  was  to  be  carcied  on  by  witnesses,  and  forty-six 
were  summoned  by  the  prosecution.  But  it  is  observable  that  wit- 
nesses are  not  selected  by  one  party  and  the  other  because  their 
testimony  may  be  favorable  to  any  particular  view  of  the  cause, 
but  for  the  purpose  of  submitting  all  the  information  that  can  be 
had  to  the  consideration  of  the  jury  ;  and  hence  it  is,  that  the  judge, 
not  the  counsel,  proceeds  to  interrogate  them  in  the  sole  design  ojf 
establishing  the  truth.  The  common  law  doctrine,  that  no  one 
may  discredit  his  own  witness,  never  perplexes  the  proceedings. 
The  duel  being  admitted,  and  its  fatal  result  undeniable,  the  con- 
viction of  the  party  depended  mainly  on  the  application  of  the  text 
of  the  law  already  cited  to  cases  of  voluntary  combat.  But  it  might 
be  that  the  nature  of  the  duel  would  determine  this  question  of  ap- 
plicability, and  hence  it  became  necessary  to  ascertain  whether 
the  parties  held  that  position  in  society  that  would  entitle  them  to 
settle  their  disputes  by  the  law  of  honor  ;  whether  the  provocation 
for  the  challenge  was  adequate ;  and  whether  the  combat  was  in 
all  respects  fair.  The  accused  had  fortified  himself  by  his  answers 
on  all  these  points,  and  witnesses  were  called  for  their  testimony. 

The  first  was  Alexander  Dumas,  the  most  voluminous  and 
popular  writer  of  the  day.  Being  asked  in  common  form 
what  was  his  profession,  he  replied  —  "I  should  call  myself  a  dra- 
matic poet,  if  I  was  not  in  the  birthplace  of  Comeille  ;"  —  an  an- 
swer that  touched  the  hearts  of  the  audience,  for  Rouen  has  hon- 
ored the  memory  of  Corneille  by  a  magnificent  marble  statue  on 
the  bridge  upon  the  Seine,  and  by  another  in  the  immense  'palace 
in  which  the  court  was  assembled. 

Dumas  was  a  common  friend  of  both  parties.  His  information 
of  any  facts  was  only  by  communication  from  D.,  who  told  him 
that  he  was  to  fight  B.  with  pistols,  and  Dumas  knowmg  how  un- 
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skilfnl  Dujarier  was,  sent  his  son  with  him  to  a  shooting  gallery  to 
practise,  where  he  was  able  to  hit  a  mark  as  large  as  a  man  only 
twice  in  fourteen  times.  But  Dumas's  evidence  went  strongly  to 
the  point  of  the  respectability  of  the  parties  as  men  of  honor  !  He 
was  very  learned  on  the  law  of  duel,  referring  to  a  book  in  his  li- 
brary on  that  subject,  which  the  judge  informed  him,  made  no  part 
of  his  own,  either  private  or  professional.  Dumas  added  his  opin- 
ion, that  if  the  weapons  had  been  swords  the  entire  disparity  of 
the  parties  in  skill  would  have  prevented  a  fatal  result.  Upon 
which  the  accused  rose  and  returned  him  his  grateful  acknowledg- 
ments. 

But  the  duel  grew  out  of  the  dinner.  What  was  the  society, 
the  conduct  and  the  character  of  this  entertainment  ?  To  these 
points  most  of  the  gay  company  that  assembled  at  the  Freres  Pro- 
venceaux  were  called  to  testify,  and  the  appearance  of  journalists 
and  artists  of  distinguished  talent,  gathered  such  a  crowd  in  the 
court  room,  and  so  strongly  excited  the  curiosity  of  the  public,  that 
the  judge  had  repeatedly  to  admonish  them  that  they  were  not  in 
a  theatre. 

The  dinner  was  given  in  one  of  the  most  celebrated  establish- 
ments at  the  Palais  Royal,  at  an  expense  of  55  francs  ($11,00)  a 
head,  and  the  party  retired  only  at  daylight.  The  dancing  was 
animated  and  the  gaming  extravagant.  Instead  of  reciting  the  ev- 
idence, we  give  an  extract  from  the  commentary  of  counsel  upon 
it.  **  I  distrust,"  he  says,  *'  that  kind  of  life,  where  a  man  gains 
by  his  profession  500  firancs  a  month,  and  wins  12,000  in  an  even- 
ing. Is  it  said  such  winnings  were  a  happy  accident,  and  that 
he  had  not  the  money  to  lose  ?  We  ought  to  find  such 
conduct  only  in  a  millionaire,  and  not  in  one  who  purloins 
a  watch  and  pledges  it  for  the  means  of  going  to  a  ball.  But 
see  the  state  of  things  at  this  party,  and  judge  the  freedom  of  its 
manners  and  its  language.  In  this  world  everything  has  a  propri- 
ety of  place.  A  liberty  that  would  be  highly  offensive  in  a  com- 
pany of  Quakers,  would  be  perfectly  in  place  in  the  convivial  en- 
tertainment of  a  gay  and  dissolute  assembly.  I  know,  indeed,  thai 
this  assembly,  so  dining  and  dancing  and  gambling,  is  not  to  be 
thus  characterized,  for  Mile.  Lievenne  was  there;  MUe.  Alice 
Clery  was  there ;  and  MUe.  Atala  Beauchene  was  there ;  and  of 
course  it  was  perfectly  modest  and  fashionable.  (Laugkier  among 
the  audience.)  But  it  was  a  pic-nic  at  55  francs,  where  the  com- 
pany was  invited  to  amuse  themselves,  and  where  the  set  and  so- 
ber tone  of  every  one's  conversation  is  not  to  be  wearied  by  rule, 
or  remembered  by  daylight" 
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The  argument  was  pursued  to  the  point  that  these  were  not 
scenes  where  violated  honor  needed  vindication  by  personal  oom* 
bat  In  regard  to  the  fairness  of  the  meeting,  much  of  the  testi« 
mony  went  to  implicate  B.  with  having  by  connivance  with  his 
seconds  practised  with  the  pistols  that  were  used  on  the  field,  con- 
trary to  the  terms  of  the  cartel.  The  evidence  was  circumstantial, 
not  very  full,  and  in  some  respects  contradictory.  A  violation  of 
agreement  here  seemed  to  be  considered,  all  round,  as  exceedingly 
hazardous  for  the  defence.  Testimony  was  given  to  show  that  he 
had  reserved  his  fire,  and  then  had  deliberately  taken  aim ;  but 
upon  this  point  also  the  opinion  of  the  witnesses  difiered. 

The  character  of  Dujarier  entered  largely  into  the  question  be- 
fore the  jury.  Was  he  or  not  a  "  chercheur  des  affaires  ?  "  (a  seeker 
of  quarrels,)  was  he  obstinate  or  placable  ?  Ta  prove  the  state  of 
bis  mind,  and  that  he  would  not  willingly  have  entered  into  the 
combat,  evidence  was  given  to  the  point  that  he  was  well  satisfied 
of  B.'s  superiority  at  any  weapon,  and  had  a  strong  presentiment, 
that  the  duel  would  be  fatal  to  him.  He  went  to  Mons.  Dumas 
the  day  previous,  to  pay  a  debt,  and  desired  him  to  present  it  be- 
fore the  hoiu  of  their  meeting,  as  his  banker  would  not  pay  the  mo- 
ney after  his  decease.  He  spent  the  night  in  drawing  his  will  and 
in  writing  two  letters,  of  which  one  to  his  mother  was  as  follows : 

"  If  this  letter  reaches  you,  my  dear  mother,  I  shall  be  dead  or 
grievously  wounded  when  you  receive  it.  I  fight  to-morrow  with 
pistols.  It  is  a  necessity,  and  I  meet  it  like  a  man  of  courage.  If 
anything  could  make  me  hesitate,  it  is  the  thought  that  you  will 
feel  the  pain  of  the  blow  which  I  may  receive  ;  but  honor  is  im- 
perious, and  if  your  tears  are  to  flow,  I  prefer  to  have  them  fall  for 
a  son  worthy  of  you  than  for  a  coward.  One  feeling  softens  my 
tegret.  It  is  that  my  last  thoughts  will  be  of  you.  I  am  cahn  and 
self-possessed ;  the  right  is  on  my  side,  and  I  abandon  myself  to 
niy  destiny.  Adieu,  my  dear  mother ;  I  embrace  you  from  the 
bottom  of  my  heart,  and  with  all  the  afiection  of  my  filial  love. 

Dujarier. 

Mile.  Sola  de  Montes  was  examined  to  the  same  point  She 
was  an  artiste  of  the  Theatre  Porte  St.  Martin,  a  Spaniard,  who 
spoke  French  imperfectly,  and  her  connection  with  the  deceased 
niay  be  ascertained  from  the  letter  which  he  wrote  her  the  morning 
of  the  duel.  "  My  dear  Sola :  I  am  going  out  to  fight  with  pis- 
tols. This  explains  why  I  have  slept  alone,  and  why  I  do  not 
come  to  see  you  this  morning.  I  have  need  of  all  my  calmness. 
At  two  o'clock  all  will  be  over.  A  thousand  embraces,  my  dear 
Sola,  my  good  little  wife,  whom  I  love  so  much,  and  the  thoughts 
of  whom  will  never  leave  me.'^ 
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MUe.  De  Monies  spoke  highly,  as  may  be.  supposed,  of  his 
kind  and  amiable  qualities.  She  had  expressed  her  desire  to  be 
introduced  to  B.  and  to  go  to  the  dinner,  but  Dujarier  positively 
refused  to  allow  it.  She  received  the  letter  on  her  return  from  re- 
hearsal, and  immediately  took  means  to  prevent  the  duel,  but  it 
was  too  late.  ^'  I  was,''  said  she,  ^'  a  better  shot  than  Dujarier, 
andif  Beauvallon  wanted  satisfaction  I  would  have  fought  him  my- 
self." She  received  the  corpse  from  the  carriage,  and  the  emotion 
which  she  then  experienced  was  still  visible  in  her  testimony.  To 
a  question  in  relation  to  it  she  exclaimed — ^^  Good  Ood,  sir!  do 
you  suppose  that  a  woman  in  my  position  can  have  no  feeling  ?  " 

The  evidence  being  finished,  the  question  of  damages  was  spo- 
ken to  by  Mons.  Leon  Duval,  and  the  jury  were  then  addressed 
by  Mons.  Berryer,  who  has  the  reputation  of  being  the  most  elo- 
quent advocate  of  the  French  bar.  The  orator,  in  a  splendid  but 
brief  speech  of  forty  itiinutes,  having  maintained  that  everything  in 
the  origin  and  progress  of  the  duel  was  perfectly  loyal,  placed  the 
defence  on  the  ground  that  the  French  law  contained  no' prohibi- 
tion of  duelling.  He  considered  the  text  cited  as  applicable  only 
to  assassination  and  murder  in  its  popular  sense,  and  that  it  would 
be  no  better  than  murder  in  courts  or  juries,  to  take  the  life  of  a 
man  upon  a  construction  strained  for  the  purpose,  against  the  ob- 
vious intention  of  the  noble  spirit  in  which  it  was  enacted.  He 
admitted  that  there  were  once  laws  against  the  duel,  and  he  cited 
the  edicts  of  Henry  4,  and  Lewis  13  and  14  and  15.  But  these, 
he  said,  were  not  in  the  right  which  man  held  over  man,  but,  like 
the  anathemas  of  popes,  councils,  and  the  Catholic  hierarchy,  they 
were  a  claim  assumed  to  punish  the  transgressors  of  the  Divine 
law.  When  the  Catholic  religion  ceased  to  be  the  religion  of  the 
kingdom,  this  claim  of  right  no  longer  could  be  admitted.  ^'  It  is 
said  religion  and  morality  are  opposed  to  the  duel.  Religion !  I 
ask  what  religion  ?  In  the  actual  state  of  our  society  be  not  sur- 
prised, when  you  talk  to  me  of  religion,  that  I  ask,  what  religion  ? 
Be  not  surprised,  when  you  say  the  duel  is  prohibited  by  religion, 
by  civilization,  that  I  quote  to  you  the  words  of  a  man  profoundly 
religious,  who  has  expressed  himself  to  this  effect.  The  manners 
of  the  French  people  are  those  of  chivalry.  They  are  elegant 
They  substitute  the  duel  for  assassination  and  murder.  When  the 
honor  of  man  or  woman  is  attacked  reparation  is  necessary.  The 
barbarian  takes  his  revenge  in  murder,  the  Frenchman  in  hon- 
orable combat.  Legislation  is  vain.  Brave  men  laugh  at  it.  This 
is  the  language  of  Mons.  Guizot,  the  first  minister  of  the  crown. 
It  must  be  so ;  the  duel  is  the  complement  of  civilization." 
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The  Attorney-General,  in  answer  to  the  brilliant  harangue  of 
Mons.  Berryer  upon  the  law,  contented  himself  with  producing  the 
decree  of  the  court  of  Cassation,  reversing  the  judgment  of  the 
lower  court,  and  by  this  he  contended  that  the  law  in  the  case  of 
duel  was ,  conclusively  established.  But  with  an  apparent  con- 
sciousness that  the  jury  would  not  so  consider  it,  he  reviewed  the 
circumstances  of  the  supposed  provocation  and  fight,  and  argued 
that  the  former  was  frivolous  and  the  latter  unequal.  By  the 
course  of  practice  in  the  French  court,  the  prisoner's  counsel  had  a 
right  of  reply,  and  Berryer  was  again  heard  in  another  attack  upon 
the  law,  of  which  he  maintained  that  the  jury  were  supreme  judges, 
bound  only  by  their  own  sovereign  will.  "  As  to  the  provocation," 
said  he, ''  do  you  forget  the  rude  remark  of  Dujarier  to  a  demand 
for  the  winnings, '  I  owe  you  nothing,  and  I  shall  pay  nothing ;'  or 
again,  when  he  was  made  sensible  of  his  debt,  that  he  sent  to  the 
landlord  to  borrow  the  money,  an  act  of  offensive  insolence  to 
which  no  gentleman  could  submit  ?  '^ 

The  arguments  being  closed,  the  president  of  the  court  made  an 
address  to  the  jury.  The  published  accounts  of  the  trial  content 
themselves  with  speaking  of  it  in  terms  of  high  commendation, 
without  stating  even  one  of  its  points.  Froni  a  private  source 
we  learn,  that  the  president  instructed  the  jury  that  to  kill  a  man 
in  a  duel  is  murder  by  the  law  of  France.  That  the  fact  of 
killing  being  proved  by  the  voluntary  discharge  of  a  loaded 
pistol,  the  defendant  was  chargeable  with  the  offence  imputed  to 
him.  That  the  jury  had  a  right  to  declare  that  it  was  done 
under  alleviating  circumstances;  and  to  ascertain  these  circum- 
stances, to  consider  all  the  antecedent  conduct  of  either  of  the  par- 
ties, the  dinner,  the  alleged  provocation,  the  negotiation  for  a  com- 
promise, and  the  manner  of  the  fight.  That  a  duel  produced  by 
excited  passion  or  by  an  impulsive  human  pride  or  human  weak- 
ness, might  be  entitled  to  a  mitigated  verdict ;  but  that  if  the  al- 
leged provocation  was  a  mere  pretence  to  gratify  previous  malice, 
if  reasonable  reparation  for  the  supposed  injury  was  refused,  or  if 
the  combat  was  unfair  or  unequal,  the  act  was  not  an  affidr  of  hon- 
or, and  not  entitled  to  any  such  diminution ;  but  on  the  contrary, 
the  assumption  of  calling  it  a  duel  was  a  false  pretence  to  disguise 
its  true  character,  a  mask  which  the  law  would  indignantly  remove, 
and  visit  upon  the  wearer  the  penalty  incurred  by  deliberate  assas- 
sination. 

After  ten  minutes'  absence,  the  jury  returned  their  verdict  in  the 
following  form.  The  foreman  rising,  and  being  asked,  '^  Is  the  ac- 
cusation true  ?  "  replied,  "  Upon  my  honor  and  my  conscience,  be- 
fore Qod  and  before  man,  the  declararion  of  the  jury  is.  No.     The 
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accused  is  not  guilty.^'  The  pleadings  then  conunenced  in  rela- 
tion to  the  civil  damages,  the  discussion  of  which  appertained  to 
the  court  alone.  It  was  contended  that  this  verdict  was  concln- 
sive  upon  the  civil  as  well  as  criminal  process,  but  the  court  over- 
ruled the  exception  and  decreed  that  the  costs  of  the  cixil  process 
should  be  paid  by  the  plaintiffs — the  widow-mother  and  nephews 
of  the  dieceased —  that  these  costs,  with  a  further  sum  for  damages, 
amounting  to  fr.  20,000  ($4000)  should  be  paid  to  the  plaintiffs  by 
Beauvallon,  and  in  default  of  payment  that  be  should  be  imprison- 
ed two  years. 

There  are  some  other  facts  revealed  by  this  trial  that  may  not 
be  without  interest..  The  newspaper.  La  PressBj  of  which  Dujarier 
was  the  responsible  editor  and  conductor,  was  the  property  of  a 
joint  stock  company,  divided  into  25  shares,  each  share  selling  at 
the  time  of  his  death  for  fr.  60,000,  or  $  12,000  ;  and  each  receiving 
an  annual  dividend  of  fr.  7390  f^y  or  $1478— but  since  his 
death  the  dividends  had  ceased  ;  the  value  of  the  shares  had  great- 
ly depreciated,  and  a  new  assessment  was  required  of  the  proprie- 
tors. His  personal  ability  had  raised  the  value  of  the  property  from 
almost  nothing  to  the  high  state  above  mentioned,  and  he  was  him- 
self the  owner  of  eight  shares. 

The  manner  of  holding  the  court  and  its  incidents  may  perhaps 
be  worth  a  notice.  The  court  assembled  in  the  "Patois  efeJta/tcc,'* 
at  Rouen,  an  immense  Gothic  building,  fantastic  in  its  architecture 
and  exuberant  in  its  ornaments,  erected  some  two  hundred  years 
before  the  settlement  of  New  England.  The  chamber  occupied  by 
the  court  was  the  original  room  of  the  parliament  of  Normandy, 
and  annexed  to  it  is  the  Salle  des  Procureurs,  (Lawyer's  Hall) 
one  hundred  and  sixty  feet  long  and  fifty  high.  Both  these  im- 
mense spaces  were  guarded  by  armed  soldiers  and  crowded  wiA 
spectators ;  for  the  railroad  from  Paris  had  poured  out  that  numer- 
ous population,  to  whom  this  trial  was  a  real  spectacle  of  editors 
and  artists,  more  exciting  than  the  imitations  of  the  stage.  Privi- 
leged seats  were  reserved,  and  entrance  given  by  tickets.  But 
neither  the  bayonet  of  the  military  nor  the  red  ioges  of  the  judges 
could  succeed  in  preserving  order.  Outside,  the  windows  were 
often  blocked  up  by  the  curious,  so  that  the  light  was  excluded ; 
and  within,  the  parties  were  almost  suffocated  for  want  of  room 
and  air. 

The  proceedings  were  often  interrupted.     This  is  a  specimen : 
Voice  from  a  distance.  Mr.  President,  who  has  the  best  right  to 
a  seat,  a  soldier  or  a  witness  ? 
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President  What  is  the  reason  for  such  an  interruption  ? 

Voice.  Because  here  is  a  soldier  sitting  down,  while  I  am  oblig- 
ed to  be  squeezed  in  a  crowd. 

PresiderU.  Let  the  soldier  make  room  for  the  witness. 

Voice.  But  we  are  two,  and  there  is  room  only  for  one  —  {audi- 
ence laugh,) 

President.  Let  the  soldier  go  to  his  post. 

In  the  course  of  the  proceedingSi  Berryer,  who  seemed  to  think 
that  coming  from  Paris  to  a  provincial  court  he  might  assume 
something  by  virtue  of  his  rank  in  the  profession,  proposed  to  read 
a  pa[>er,  which  the  presiding  judge  ruled  out  of  order,  whereupon 
Berryer  replied  with  some  sharp  remark  that  procured  violent  ap- 
plause from  the  auditors ;  for  the  popular  feeling  went  entirely  with 
the  defence.  The  court  immediately  ordered  the  hall  to  be  clear- 
ed, and  that  the  officers  proceed  instantly  to  enforce  the  orders, 
and  it  was  only  at  the  earnest  intercession  of  a  member  of  the  bar, 
who  in  the  name  of  the  auditory  formally  apologized  to  the  presid- 
ing judge  for  this  rudeness,  that  the  order  was  rescinded. 

The  trial  commenced  on  Thursday,  26th  March,  and  was  contin- 
ued on  Friday,  Saturday,  and  Sunday.  The  court  on  the  three 
first  days,  opened  at  10  A.  M.,  and  with  one  hour's  intermission, 
continued  in  session  until  6  P.  M. ;  but  on  Sunday,  after  sitting 
all  day,  they  held  an  additional  session  from  7  until  2  o'clock  the 
next  morning,  when  the  proceedings  terminated. 

The  verdict  was  rendered  against  the  declared  opinion  of  the 
highest  court  of  the  kingdom  and  of  that  in  which  the  cause  was 
tried,  on  the  great  question  of  law.  Its  whole  progress  was  a  specta- 
cle, for  its  result  was  anticipated  from  the  beginning,  and  well  justi- 
fied the  language  of  Mons.  Leon  Duval  in  the  course  of  his  speech : 
"You  will  understand  by  the  defence,"  said  he, "  that  Beauvallon 
is  a  man  of  high  spirit,  bearing  himself  nobly  and  proudly,  command- 
ing the  crowd  by  the  fascination  of  his  speech^  and  the  choicest  of 
his  associates  by  the  grandeur  of  his  play.  Is  it  so  ?  By  whom 
for  three  days  have  we  been  surrounded  ?  Whose  company  have 
we  kept  ?  Is  such  a  duel  that  ^  complement  of  civilization'  of  which 
you  have  heard,  and  is  the  nice  honor  which  it  should  preserve 
best  nurtured  amid  the  excitement  of  a  dinner  party,  by  wine,  wo- 
men and  cards  ?  Beauvallon  may  escape,  but  the  high  and  chiv- 
ihric  cause  of  honor  will  gain  nothing  by  his  impunity.  Such  a 
cause  is  disgraced  by  the  connection,  and  duelling  itself  will  by 
this  example  become  ridiculous." 
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CircuU  Court  of  the  Untied  States^  MassackuseUs  District^  Odo- 
ber^  1845,  iU  Boston. 

Samuel  Warner  v.  Adams  Daniels  and  Joseph  E.  Fales. 

Id  a  suit  in  equity  brought  by  the  vendor  ofland  to  set  aside  the  conveyance  for  fraud, 
a  mortgagee  of  the  vendee  was  brought  in  to  defend,  but  it  was  shown  that  the 
mortgage  was  discharged  before  the  bill  was  filed,  and  there  was  no  evidence 
of  any  coUusion.  It  was  held,  that  the  mortgagee  was  a  competent  witness  for 
the  respondent ;  but  that  he  would  not  have  been,  if  he  had  remained  interested. 

A  witness  is  not  rendered  incompetent  by  having  received  a  copy  of  the  interrog* 
atories  before  the  time  of  testifying,  without  any  comments  or  any  influence 
used  to  aflfect  his  answers. 

A  witness  is  not  rendered  incompetent  by  having  received  a  letter  from  one  of 
the  parties,  requesting  him  to  tell  the  whole  truth,  without  any  suggestion  as 
to  what  the  writer  considered  the  truth  to  be. 

A  mistake  as  to  the  value  of  the  consideration  given  for  the  conveyance  of  land , 
is  not  a  sufficient  ground  for  setting  aside  the  conveyance,  where  the  vendor 
had  means  of  avoiding  the  mistake  by  inquiry,  and  no  fraud  or  falsehood  was 
used  to  ipfluence  his  judgment. 

Bat  if  a  vendor  of  land  is  clearly  shown  to  have  been  overreached  in  a  material 
degree,  by  impositions,  concealments,  or  misrepresentations,  made  by  the  ven- 
dee, on  which  he  properly  relied,  he  will  be  relieved  in  equity. 

And  to  sustain  such  a  charge,  the  whole  circumstances  of  the  case,  and  the  char- 
acter and  relations  of  the  parties,  are  proper  subjects  of  consideration. 

Courts  of  equity  can  go  more  on  what  is  called  presumptive  evidence,  than  courts 
of  law. 

Where  the  bill  charges  that  a  company,  represented  by  the  respondents  to  have 
been  duly  organized,  was  never  duly  organized,  the  record  of  the  organization 
is  the  best  and  suitable  evidence  of  the  fact,  and  not  the  oath  of  one  of  its  officers. 

Where  the  vendee  of  the  land  made  representations  respecting  the  value  of  the 
consideration,  which  were  false  in  material  points,  and  which  influenced  tke 
vendor  to  sell^  whether  the  vendee  knew  them  to  be  false  or  not,  it  was  held 
that  they  would  vitiate  the  sale. 

So  also  if  they  were  made  by  another  person  in  the  presence  of  the  vendee,  and 
he  was  benefited  by  them. 

Suppressio  oeri,  is  as  fiital  as  suggestiofairi. 

Conversations  of  the  respondent  with  other  persons,  on  a  subject  of  a  kindred 
character,  near  the  time  of  the  transaction,  and  illustrating  his  intention,  are 
competent  evidence  for  the  complainant. 

An  entire  failure  of  consideration  in  the  receipt  of  what  is  mere  moonshine,  is 
often  sufficient  to  rescind  a  contract;  although  mere  inadequacy  of  considera- 
tion is  not  sufficient. 
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Whare  the  aid  of  a  coart  of  chancery  b  iodiapensable  to  obtain  the  discover  j  of 
the  important  facts  in  the  case,  an  application  for  relief  can  be  sustained  in  con- 
nection with  that  discovery,  in  the  circuit  courts  of  the  United  States,  notwith- 
standing the  16th  section  of  the  judiciary  act  prohibits  such  relief  when  it  can 
be  obtained  at  law. 

Length  of  time,  short  of  the  statute  of  limitations,  is  sometimes  a  bar ;  but  not  if 
fraud  exists,  or  if  the  delay  is  accounted  for,  or  if  such  a  course  would  work 
injustice. 

If  either  party  cannot  restore  the  property  in  good  condition,  damages  may  be 
given  ;  and  if  the  inability  to  restore  happens  by  the  course  of  the  complainant, 
it  should  not  prevent  his  obtaining  relief  in  some  manner,  if  he  was  not  then 
aware  of  the  fraud. 

D.  purchased  a  farm  of  W.,  paying  him  therefor  in  shares  of  the  stock  of  the  Cleft 
Ledge  Granite  Co.,  which  he  represented  to  be  worth  $  6000.  Several  represen- 
tations were  made  to  W.  by  D.  and  also  by  F.,  who  was  concerned  in  the  same 
company,  to  induce  W.  to  take  the  stock  in  payment,  which  representations 
proved  to  be  false,  and  the  stock  worthless.  On  a  bill  in  equity  by  W.  for  relief,  it 
was  decreed,  that  the  sale  should  be  rescinded,  the  shares  reconveyed  by  W. 
to  D.,  and  the  farm  by  D.  to  W.,  and  a  master  appointed  to  report  the  amount 
of  rents  and  waste,  after  deducting  permanent  improvements,  which  should  be 
aDowed  to  W.  by  D. . 

But  if  neither  the  land  nor  the  shares  could  be  reconveyed,  the  master  must  ex- 
amine and  report  the  damage  done  to  W.  by  the  misrepresentations  of  D.  and 
F.,  and  a  decree  be  entered  against  them  for  the  amount.  And  if  the  land 
could  be  reconveyed,  and  not  the  shares,  the  land  must  be  reconveyed,  and 
the  value,  if  anything,  of  the  shares,  at  the  time  of  the  sale,  deducted  from  the 
net  income,  and  a  decree  made  for  the  balance. 

This  was  a  bill  in  equity.  It  alleged  that  on  the  19th  of  Novem- 
ber, 1836,  the  complainant  was  seized  of  a  farm  in  Wrentham,  in 
this  state,  worth  $6000 ;  that  Daniels  and  Fales  then  held  what 
purported  to  be  certificates  of  shares  in  the  Cleft  Ledge  Granite 
Company  in  New  Hampshire,  valued  at  ^6000,  the  company  hav- 
ing a  capital  paid  in  of  $200,000 ;  that  they  proposed  to  purchase 
said  fcurm  of  the  complainant  for  a  valuable  consideration,  and  pay 
him  in  shares  of  said  company ;  but  in  order  to  induce  him  to  make 
the  exchange,  they  averred,  that  the  stock  was  worth  its  nominal 
value  in  Boston,  and  more  than  any  Boston  bank  stock  ;  and  that 
it  would  pay  a  handsome  dividend  next  spring ;  and  if  the  quarry 
was  worked,  would  yield  100  per  cent,  on  its  value ;  that  they 
wanted  the  farm  for  the  silk  business  ;  that  they  owned  a  brig,  em- 
ployed in  carrying  stone,  and  wished  the  complainant,  formerly  a 
sea  captain,  to  command  it,  by  which  he  would  make  $1500  a  year ; 
that  they  owned  a  number  of  other  vessels  employed  in  the  same 
business,  had  a  number  of  contracts  for  furnishing  stone,  and  one 
with  the  government  for  $100,000 ;  that  several  persons  from 
Newport  had  bought  into  the  company,  and  that  Colonel  Bates 
and  various  other  men  were  employed  by  it,  and  large  contracts, 
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throagh  their  inflaenoe,  were  likely  to  be  obtained  at  Newport  and 
Portsmouth  in  behalf  of  the  United  States.  The  bill  next  alleged 
that,  relying  on  these  assurances,  he  entered  into  an  agreement 
with  the  respondent,  Daniels,  who  was  then  acting  for  himself  and 
Fales^  to  convey  to  him  the  farm  for  ^6000,  to  be  paid  for  in  said 
shares  at  the  price  per  share  which  should  be  paid  in  per  share 
when  the  deed  was  executed ;  and  that  still  relying  on  the  afore- 
said  assertions  of  Daniels  and  Fales,  the  complainant,  on  the  8tb 
of  December,  1836,  made  a  warranty  deed  of  the  land  to  Daniels, 
and  received  from  him  therefor  a  number  of  papers  purporting  to 
be  certificates  of  340  shares  in  the  Cleft  Granite  Ledge  Company, 
representing  $25  each  of  its  capital  stock,  amounting  by  computa- 
tion to  $6000,  and  which  were  the  only  consideration  paid  to  him 
by  Daniels,  and  were  received  on  the  supposition  that  $25  had  ac- 
tually been  paid  in  on  each  of  them. 

The  bill  further  alleged,  that  the  company  never,  in  truth,  had 
anything  paid  in  on  said  shares,  or  any  of  itst  capital ;  that  it  was 
a  mere  fiction,  got  up  to  defraud  the  public ;  that  the  .stock  never 
had  or  could  have  any  value ;  that  the  certificates  therefor  were 
false  and  fraudulent,  and  so  known  to  be  to  Daniels  and  Fales, 
and  that  they  were  aware  that  the  assertions  made  about  them  were 
false,  and  with  intent  to  defraud  the  complainant.  Moreover,  in 
order  to  **  bewilder*'  the  complainant,  and  prevent  him  from  caus- 
ing the  conveyance  of  the  farm  to  be  annulled,  it  was  averred  that 
Daniels,  on  the  10th  of  December,  1836,  executed  a  mortgage  deed 
of  the  farm  to  Elisha  F.  Fales,  a  brother  of  J.  E.  Fales,  purport- 
ing to  secure  a  note  of  the  same  date  to  him  for  $1765,  and  for  the 
same  purpose,  on  the  9th  of  October,  1837,  Daniels  made  another 
mortgage  thereof  to  S.  B.  Scott,  a  copartner  in  trade  and  brother- 
in-law  of  Daniels,  to  secure  a  note  of  the  same  date  for  $4200 ;  and 
it  was  charged,  that  the  mortgagees  conspired  with  Daniels  and 
Fales  to  enable  them  to  complete  their  imposition  on  the  complain- 
ant, and  took  the  mortgages  without  any  bona  fide  consideration 
passing  between  them ;  and  prayed  that  they  be  made  parties  to 
the  bill.  The  bill  alleged  further  that,  notwithstandmg  all  these 
falsehoods  and  frauds,  the  respondents  bad  refused  to  yield  any 
relief;  had  cut  valuable  timber  from  the  land;  had  declined  to 
get  the  mortgages  discharged,  and  to  reconvey  the  land,  or  to  pay 
rent  for  the  same,  or  pay  to  him  the  nominal  value  of  the  shares ; 
and  therefore  it  put  them  to  answer  certain  interrogatories  under 
oath:  and  concluded,  praying  a  decree  against  them  for  the 
$6000  and  interest  since  the  original  conveyance,  or  to  have  the 
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mortgages  cancelled  and  the  land  reconyeyed  with  payment  for  ike 
atrip  and  waste  and  rent.  A  prayer  was  also  interposed  for  an  in- 
junction against  waste  during  the  pendency  of  the  bill,  and  the  ap- 
pointment of  a  receiver  of  the  rents. 

The  answer  of  Daniels  admitted  that  Warner  once  owned  the 
land,  but  denied  it  to  have  been  worth  even  $3000 ;  and  averred 
Aat  he  and  Fales  being  in  Wrentham  about  the  time  named  in  the 
bill,  aocidently,  without  any  previous  concert  or  design,  heard  that 
the  complainant  had  a  farm  to  sell,  and  expressed  a  willingness  to 
buy  it,  if  they  could  be  allowed  to  pay  for  it  in  their  way ;  that  they 
examined  the  farm  and  informed  him  they  had  no  means  to 
pay  therefor,  except  in  shares  of  the  Cleft  Ledge  Oranite  Compa- 
ny ;  but  denied  that  he  exhibited  more  than  one  certificate  of  said 
shares,  or  any  papers,  showing  it  had  a  capital  stock  paid  in  of 
$200,000,  or  that  said  stock  was  alleged  to  be  of  par  value,  or 
would  pay  a  handsome  dividend,  or  that  the  farm  was  wanted  for 
the  silk  business,  or  that  the  company  owned  a  brig,  &c. ;  and  ex- 
tending the  denial  to  all  the  averments  of  that  description,  set  out 
in  the  bill ;  and  to  any  other  of  like  tenor,  said  to  be  made  either 
by  him  or  his  agents.  The  answer  then  proceeded  to  allege  that 
in  August,  1835,  Daniels  purchased  about  300  acres  of  land  in 
Maine ;  for  which  he  gave  $8  per  acre,  paying  1-4  in  cash  and 
the  rest  in  three  annual  instalments ;  and  in  October,  1836,  sold 
3-4  of  his  interest  in  the  same  to  Joseph  Fales  at  cost,  taking  in 
payment  therefor  Fales's  obligation  for  $5249  in  Cleft  Ledge  Gra- 
nite stock,  and  the  balance  in  notes  of  that  company,  and  that  in 
his  first  interview  with  Warner  he  informed  him  of  this  obligation 
from  Fales,  and  left  with  him  a  copy  of  the  act  of  incorporation  of 
the  company,  and  the  by-laws  and  list  of  officers  thereof,  and  a 
report  of  Doctor  C.  T.  Jackson,  a  distinguished  geologist,  as  to  t)ie 
quarry ;  and  stating  only  the  truth  on  the  subject.  The  answer 
further  declared  that  the  respondent  Daniels  informed  the  com- 
plainant, he  was  but  little  acquainted  with  the  value  of  the  stock ; 
but  that  Warner  could  visit  Boston  and  ascertain  its  value,  and  go 
to  Durham  and  examine  the  quarry  before  trading,  and  if  then  con- 
cluding to  make  the  exchange,  might  find  him  at  the  Lamb  Tav- 
ern in  Boston.  That  in  about  a  week  after,  Warner  did  visit  Bos- 
ton, and  said  he  came  to  inquure  into  the  value  of  the  stock ;  but 
little  passed  between  them  till  the  next  evening  he  informed  the 
respondent  that  he  had  conversed  with  the  president  of  the  compa- 
ny, and  was  willing  to  take  the  stock  at  par  value,  if  the  price  of 
the  farm  could  be  mutually  agreed  on ;  that  the  parties  spent  nearly 
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two  days  in  settling  the  price  at  $6000,  being  much  beyond  the 
true  value,  in  consequence,  as  the  respondent  avers,  of  false 
and  exaggerated  representations  of  the  complainant ;  and  that  in 
the  course  of  the  conversations,  then  had,  the  respondent  learned, 
for  the  first  time,  from  the  complainant,  that  the  quarry  had  been 
purchased  originally  for  $4500  by  some  individuals  connected  with 
it,  and  then  sold  to  the  company  for  $53,000,  the  latter  giving  notes 
on  time  for  the  consideration,  and  which  must  be  paid  before  a  di- 
vidend could  be  made  ;  that  this  would  taKe  a  long  period,  and 
the  holders  of  the  notes  must  receive  stock  in  payment,  or  it  must 
be  sacrificed  in  the  market  to  pay  the  notes ;  that  the  quarry  might 
not  prove  as  good  as  it  now  appeared  ;  and  urged  these  facts,  not 
before  known  to  Daniels,  as  considerations  to  induce  him  to  give  a 
larger  sum  for  the  farm  in  exchange  for  the  stock  at  par ;  that 
thereupon  he  decided  to  give  the  $6000,  payable  in  stock  at  par, 
and  a  bond  was  accordingly  drawn  to  secure  the  fulBlment  of  the 
bargain ;  that  Fales  had  no  agency,  or  instructions,  or  part  in  the 
business ;  that,  on  the  8th  of  December,  Daniels,  having  received 
from  Fales  240  shares  in  said  company,  made  out  to  Fales  and  by 
him  assigned  to  Warner,  proceeded  with  it  to  Wrentham,  and 
Warner  caused  a  deed  to  be  executed  to  him  of  the  farm,  on  re- 
ceiving the  shares  aforesaid  ;  and  declared  at  the  time,  he  knew 
all  about  the  stock,  and  more  than  the  respondent ;  that  no  com- 
plaint was  made  to  him  by  Warner  about  the  trade,  wishing  to  an- 
nul it,  till  August  18lh,  1841. 

The  answer  stated  next,  that  Warner,  on  the  16th  March,  1840, 
parted  with  all  his  stock  except  24  shares ;  that  he  has  no  reason 
to  believe  the  company  to  be  a  fiction,  got  up  to  defraud ;  but  be- 
lieves it  possesses  a  valuable  quarry  of  granite  in  Durham,  N.  H., 
examined  and  so  reported  by  Dr.  Jackson  ;  that  the  quarry  was 
bought  by  four  persons  in  the  fall  of  1835,  viz. :  J.  E.  Fales,  J.  C. 
Thompson,  James  M.  Thompson,  and  Newell  A.  Thompson,  for 
$4500  ;  that  about  $3500  were  afterwards  expended  on  it  in  roads, 
wharves,  and  shops,  employing  near  fifty  men  there  before  they 
sold  it  to  the  company,  and  fully  testing  the  good  quality  thereof; 
that  several  persons  not  interested  there,  united  with  those  four  in 
petitioning  the  New  Hampshire  legislature  for  an  act  of  incorpo- 
ration ;  and  on  the  10th  of  June,  1836,  they  were  duly  incorpora- 
ted, and  on  the  25th  of  August  ensuing,  purchased  the  quarry  for 
$53,000,  payable  \  in  one  year  and  i  in  annual  instalments  there- 
after ;  that  the  capital  stock  was  divided  into  2000  shares,  at  $100 
each,  and  on  the  7th  of  December,  1836,  only  303  shares  had  been 
issued,  on  which  30  per  cent,  had  been  assessed  and  paid  ;  that  on 
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November  28, 1836,'  it  was  agreed  to  increase  the  number  of  shares 
to  8000,  and  to  reduce  the  par  value  to  $25  each ;  that  the  old  cer- 
tificates were  to  be  renewed,  and  that  on  the  7lh  of  December, 
Fales  being  the  holder  of  73  shares  of  old  stock,  surrendered  them 
for  240  shares  of  the  new  stock,  paying  the  difference  by  cash  $10 
and  ^3800  indorsed  on  the  note  he  held  against  the  company  ;  that 
these  are  the  same  shares  sold  to  Warner,  and  were  paid  for  by  the 
respondent  by  giving  up  to  Fales  his  obligation  before  named  for 
$5249  and  the  balance  by  a  note,  of  which  $400  was  sipce  paid  in 
cash,  and  the  rest  by  a  note  of  Fales  bought  of  a  third  person  by 
Daniels  ;  that  Daniels  has  never  mortgaged  the  land  to  bewilder 
Warner  or  defraud  him,  but  for  bona  fide  debts,  since  paid,  and 
the  mortgage  of  one  debt  was  discharged  about  the  1st  of  Febru- 
ary, 1842,  before  the  filing  of  the  bill  in  this  case,  and  the  other 
about  the  25th  of  September,  1841 ;  and  denied  all  collusion  with 
the  mortgagees  to  defraud  Warner,  and  all  false  statements  in  any 
way  concerning  the  stock.  The  answer  then  proceeded  to  reply 
to  the  different  interrogations  in  detail ;  in  the  course  of  which,  it 
was  averred,  in  addition  to  what  has  already  been  stated,  that  he 
owned  no  stock  in  the  company  before  the  240  shares,  nor  any 
since  except  40  shares ;  that  the  sums  paid  to  the  company  by  the 
stockholders  are  unknown  to  him ;  but  he  has  been  told  and  be- 
lieves they  have  been  $12,900,  or  $6900  beside  the  $6000  worth 
in  dispute  in  this  case.  The  old  shares  issued  are  stated  to  be  230, 
and  the  new  240.  Most  of  the  assessments  and  shares  appear  to 
have  been  paid  by  indorsements  on  notes  the  company  owed,  or 
for  services  done  the  company ;  and  the  cash  for  all  does  not  seem 
to  exceed  £rdm  100  to  $1000,  though  some  more  is  claimed,  but 
is  micertain. 

The  answer  of  J.  E.  Fales  accords  in  substance,  ^o  far  as  he 
knows  anything,  with  Daniels's  answer,  and  denies  all  joint  inter- 
est in  the  subject-matter,  or  any  cooperation  together  in  the  trade, 
or  any  agency  on  his  part  in  it  for  Daniels  or  himself,  though  ad- 
mitting he  was  one  of  the  original  purchasers  of  the  quarry,  and  a 
member  of  the  company  and  director,  and  under  contract  to  con- 
vey shares  to  Daniels  at  his  first  interview  with  Warner,  and  so  in- 
formed the  latter  :  and  that  Colonel  Bates  was  their  agent  at  a  sal- 
ary perhaps  of  $1200,  but  not  $1500,  and  had  a  clerk  and  a  large 
number  of  hands  employed,  and  were  negotiating  for  various  con- 
tracts ;  but  denies  he  said  any  had  been  made,  except  at  Ports- 
mouth ;  or  that  any  persons  at  Newport  were  imploring  contracts ; 
though  he  admits  he  stated  that  several  persons  there  had  bought 
into  the  company ;  that  when  Warner  came  to  Boston,  some  days 
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before  the  28th  of  March,  1836,  Fales,  at  his  request,  introduced 
him  to  the  president  and  clerk  of  the  company ;  but  denies  any  in- 
terest in  the  sale  to  him,  or  in  the  farm,  or  any  misrepresentatioa 
then  or  before  as  to  the  company  or  its  property,  and  denies  that 
the  company  was  a  fiction,  but  avers  that  it  originated  and  was  on 
ganized  and  bought  the  quarry  as  before  described ;  that  there  was 
nothing  in  the  manner  of  conducting  the  company  designed  or  like- 
ly to  defraud ;  that  at  the  time  of  this  transaction  the  quarry  was 
worked  and  a  large  quantity  of  stone  sent  to  Portsmouth  and  New 
York,  and  large  sums  received  therefor,  and  more  stone  was  got 
out,  which  was  attached  by  one  of  its  creditors ;  that  the  first  as- 
sessment on  the  shares  was  $35  and  the  next  $25 ;  and  the  certifi- 
cates were  not  issued  till  the  assessments  were  paid ;  that,  at  the 
time  of  the  trade,  he  did  entertain  and  express  sanguine  opinions 
in  respect  to  the  value  of  the  stock ;  that  it  was^  worth  its  nominal 
value,  and  would  pay  a  handsome  dividend  ;  and  so  Warner  pro- 
fessed to  think,  after  making  certain  estimates ;  that  he  said  no- 
thing about  a  brig  or  vessel  to  be  commanded  by  Warner  till  near 
a  year  after  the  sale  of  the  farm  ;  that  the  land  he  obtained  of  Dan- 
iels for  the  shares  was  valuable,  and  its  cost  can  be  realized  from 
it ;  though  he  has  since  taken  the  benefit  of  the  bankrupt  law  in 
Massachusetts. 

The  answer  of  E.  F.  Fales  and  Scott  accorded  in  respect  to  the 
mortgages  to  them,  with  what  was  stated  in  Daniels's  answer. 

Exceptions  were  filed  to  the  answers  of  Daniels  and  J.  E.  Fales, 
for  alleged  omissions  and  evasions,  and  they  both  put  in  amended 
answers ;  Daniels  denying  that  he  furnished  to  Warner  any  esti- 
mates of  the  value  of  the  stock,  or  stated  as  a  fact  its  value  ;  but 
averred  that  he  insisted  to  Warner  that  he  must  inquire  and  dedde 
for  himself,  and  buy  on  his  own  judgment,  if  at  all,  and  that  War- 
ner did  inquire,  and  knew  as  much  about  its  value  as  any  one ; 
that  Daniels  and  Fales  were  not  looking  for  a  farm  when  the  first 
interview  took  place,  but  the  complainant  applied  to  them  to  buy ; 
that  no  mortgage  remained  on  the  Maine  land  sold  to  Fales,  which 
prejudiced  its  value,  and  the  consideration  promised  by  Daniek  for 
it  had  been  paid  to  the  extent  of  $4000  before  the  sale  to  Fales, 
and  the  rest  since ;  that  if  the  shares  are  now  worth  less  than  they 
were  in  1836,  it  is  owing  to  the  general  change  in  trade  and  enter- 
prise ;  and  their  value  in  1836  as  compared  with  the  farm  was  bet- 
ter known  to  Warner  than  to  Daniels,  and  for  aught  Daniels  knows, 
is  now  equal  to  the  value  of  the  farm ;  that  since  the  trade  with 
Warner,  he  has  purchased  54  shares  more  in  the  company,  of  New- 
ell A.  Thompson,  at  $25  per  share,  by  taking  them  at  par  in  part 
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payment  of  some  land  sold  to  him ;  that  Fales  appears  by  the  books 
to  own  since^  135  sbaress  more,  but  how  be  obtained  or  paid  for 
them  is  not  known  to  the  respondent  Daniels ;  that  the  company 
had,  in  December,  1836,  besides  the  property  before  stated,  tools, 
carts,  a  blacksmith's  and  hammering  shop,  and  various  blocks  of 
granite,  partly  hammered,  all  of  several  thousand  dollars  in  value. 

Fales,  in  his  amended  answer,  adds  only  the  following  facts, 
which  it  is  deemed  material  to  state,  viz. :  that  the  company  com- 
menced issuing  shares  on  the  24th  of  October,  1836 ;  that  on  the 
19th  of  November,  the  company  owned  the  quarry  and  farm  con- 
nected therewith,  and  buildings^  wharf,  forges,  tools,  shops,  carts,  se- 
veral yoke  of  oxen,  &c.,  and  the  real  estate,  subject  to  a  mortgage  for 
the  purchase-money ;  that  a  large  part  of  the  purchase-money  had 
been  paid  for  by  the  proceeds  of  the  stock  sales  at  that  time,  and 
valuable  additions  made  to  the  -means  of  the  company  by  aid  and 
credit  from  individuals,  and  all  had  been  duly  appropriated ;  and 
that  this  was  the  subject  of  conversation  with  Warner  when  he 
came  to  Boston  to  inquire ;  and  as  the  operations  and  organization 
were  new,  the  value  of  the  stock  lay  rather  in  estimate  and  opin- 
ions of  what  would  be  3aelded  thereafter,  than  in  the  intrinsic  value 
of  the  quarry ;  that  Daniels  had  paid  $10,000  towards  the  Maine 
land,  sold  to  him  before  their  trade,  and  has  since  removed  the 
mortgage  then  on  it  for  the  balance  of  the  consideration ;  and  that 
Fales  at  once  took  possession  of  that  land,  and.  exercised  acts  of 
ownership  over  it  till  sold  by  him  in  1837 ;  that  one  half  of  the  origi- 
nal purchase-money  for  the  quarry  had  been  paid  in  cash  before 
Warner's  trade,  and  the  balance  was  secured  by  mortgage ;  that 
$40,000  of  the  second  purchase  had  been  paid,  and  the  rest  secur- 
ed by  a  second  mortgage ;  and  all  this  was  made  known  to  War- 
ner before  his  trade. 

The  evidence  in  the  case  was  voluminous,  and  will  be  further 
referred  to  in  the  opinion,  so  far  as  material  to  the  facts,  which  are 
found  to  be  proved  satisfactorily,  and  which  bear  on  the  points  of 
law  decided  by  the  court.  The  case  was  argued  at  great  length 
at  the  October  term,  1845,  by  Jonathan  P.  Bishop  and  George  M. 
Brawn  for  the  complainant,  and  Benjamin  22.  Curtis  for  Daniels, 
and  Frederick  W.  Sawyer  for  Fales,  the  respondents. 

Woodbury,  J.  There  was  a  preliminary  objection  in  this  case, 
as  to  the  competency  of  the  testimony  of  Scott  and  Gilbert,  and 
G.  C.  Thompson,  that  must  first  be  examined.  Scott  was  brought 
in  to  defend,  after  the  institution  of  these  proceedings,  on  account 
of  a  mortgage  of  the  premises  to  him  by  one  of  the  respondents. 
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But  it  is  now  admitted,  as  well  as  proved,  that  bis  interest  ceased 
before  the  bill  was  filed  ;  and  he  denies,  as  do  the  rest  of  the  par- 
ties, any  collusion  or  combination  with  Daniels ;  and  there  is  no 
witness  in  the  case  testifying  to  the  contrary.  It  is  proper,  then, 
to  say  in  the  outset,  that  not  being  responsible  at  all,  nor  interested 
when  he  gave  his  testimony,  it  ought  to  be  and  is  admitted. 
(1  Barb.  Ch.  P.  360.)  Murray  v.  ShaduoeU,  (2  Ves.  &  Beam,  401) ; 
McDonald  v.  Neilson,  (2  Cowen  141.)  K  he  was  interested,  he 
could  not  testify  for  his  co-defendant.  (3  John.  Ch.  612.)  The 
objections  to  Gilbert  were,  that  a  copy  of  the  interrogatories  was 
forwarded  to  him  beforehand.  But  this  does  not  redUer  him  m- 
competent,  nor  make  his  testimony  inadmissible,  as  no  comments 
accompanied  them ;  and  if  they  came  from  the  respondents,  the 
latter  neither  dictated  nor  wrote  the  answers,  nor  used  any  influ- 
ence to  shape  them  into  any  particular  form.  The  letter  to  Thomp- 
son also  merely  requested  him  to  tell  the  truth,  without  any  sug- 
gestion as  to  what  the  writer  of  it  considered  to  be  the  truth.  The 
evidence  of  all  of  them  is  then  properly  in  the  case. 

The  grounds  set  up  for  relief  on  the  merits,  are,  first,  on  accoont 
of  an  important  mistake  as  to  the  value  of  the  shares  received  in 
payment  for  the  farm  by  the  complainant ;  and  secondly,  on  ac- 
count of  fraud,  false  representation  and  imposition  by  the  respond- 
ents in  making  the  exchange  of  the  shares  for  the  farm.  In  respect 
to  the  first  ground,  I  do  not  think  it  tenable  on  the  facts  of  the  case 
here,  though  it  is  often  a  good  grotmd  for  interfering  when  well 
supported.  See  cases  in  3  Cowen,  537 ;  14  Ves.  jun.  287 ;  2  Ves. 
627 ;  RooseveU  v.  Fulton,  (2  Cowen,  132) ;  Daniel  v.  MUchell, 
(1  Story  R.  188.)  I  doubt  its  validity  here,  because,  great  as  was 
the  acknowledged  difference  between  the  real  value  of  the  shares 
and  that  supposed  by  the  complainant  when  he  took  them,  being 
as  some  of  the  witnesses  testify,  from  nothing  to  a  par  value ;  yet 
he  had  means  of  avoiding  much  of  the  mistake,  if  there  had  not 
been  falsehood  and  fraud.  He  was  referred  to  the  officers  of  the 
company,  and  to  a  personal  examination  of  the  property  of  the  com- 
pany, and  allowed  time  for  the  f)urpose  of  full  inquiry,  and  ac- 
tually did  consult  the  officers,  as  far  as  he  deemed  it  useful  to  con- 
sult them.  He  relied  then  rather  on  the  means  pointed  out  and 
used  by  himself  to  get  information  as  to  most  matters,  than  on  the 
statements  alone  of  the  parties;  and  in  such  cases,  generally,  if  a 
mistake  as  to  a  material  fact  occurs  without  any  fraud  or  falsehood 
on  the  part  of  the  respondent,  no  relief  can  be  granted  on  crccount 
of  the  mistake  alone.  Mitchell  v.  Daniel,  (1  Story  Rep.  188)  ; 
Hough  V.  Richardson,  (Mass.  Dist.  May  Tm.  1845)  ;  and  Atwood 
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V.  SmaO^  (6  Clark  &  Finnelly)  ;  Moffat  et  al.  v.  Winshw  et  al. 
(7  Paige  Ch.  124.)  It  is  true  that  the  facts,  connected  with  his  ex- 
amination into  the  matter  tend  strongly  to  sustain  the  idea  that  the 
difference  between  the  real  and  pretended  value  of  the  shares,  in  the 
rash  and  speculating  mania  of  the  times  in  1836,  could  not  then  be 
detected  by  anybody  so  easily  as  now.  Beside  the  times  being 
so  "  out  of  joint,"  a  mistake  in  the  value,  however  great,  could 
with  difficulty,  even  after  a  very  full  scrutiny,  have  become  mani- 
fest to  one,  who,  like  the  complainant,  seemed  so  infatuated  and 
so  bent  on  cheating  himself.  Under  the  general  delusion  which 
then  prevailed,  and  the  plausible  mode  adopted  by  the  respondents 
to  make  the  complainant  seem  rather  to  go  forward  than  they,  he 
acted  on  that  occasion  with  what  seems  now  an  apparent  determin- 
ation to  be  duped,  which  would  almost  justify  placing  him  under 
guardianship.  Such  circumstances  rendered  a  mistake  almost  in- 
evitable. But  it  is  still  doubtful  whether  it  is  remediable,  when  the 
means  of  judging  were  so  opened  to  him,  if  no  deception  had  been 
practised  upon  him,  no  concealments,  exaggerations  and  falsehoods, 
which  he  had  not  the  means  to  detect  readily,  nor  the  keenness  to 
sospect  or  expose,  and  hence  became  their  victim. 

This  brings  us  to  the  second  ground  for  relief — fraud  or  impo- 
sition. In  order  to  sustain  that,  the  whole  circumstances  of  the 
ease^  as  well  as  the  positive  testimony,  and  the  character  and  rela- 
tions of  the  parties  are  all  proper  subjects  of  consideration.  Courts 
of  Equity  can  go  more  on  what  is  called  presumptive  evidence,  than 
those  of  law.  (1  Story  Eq.  Jur.  sec.  190 ;  2  Cowen,  129 ;  Eoose* 
veU  v.  Fuller^  1  Bro.  Ch.  C.  646.) 

After  examining  all  the  facts  in  the  general  aspect,  and  then  in 
detail,  if  the  conclusion  follows  clearly  that  the  complainant  has 
been  overreached,  and  that  in  some  material  degree,  by  imposi- 
tions, or  concealments,  or  misrepresentations,  by  the  respondents, 
on  which  he  properly  relied,  he  ought  to  be  relieved.  (1  Story 
Eq.  Jut.  192,  s.  222;  7  Paige's  Ch.  124;  2  Peere-Wms.  154; 
Call  v.  Wallaston  et.  al.  1  Simons,  37,  45 ;  2  Simons,  289 ;  1 
Schoales  &  Lef.  429.)  Nothing  should  in  that  event  prevent 
relief,  but  great  and  unexplained  neglect  and  delay  in  seeking  it, 
or  an  adequate  and  ample  remedy  at  law,  or  a  condition  of  the 
property  in  controversy,  which  renders  it  impracticable  for  the 
court  on  any  sound  principle  to  grant  redress. 

The  general  and  great  feature  of  the  whole  case  is,  that  the  com- 
plainant, in  1836,  from  being  a  wealthy  and  prosperous  farmer,  is 
stripped  of  the  whole  by  the  respondents,  through  the  transaction 
complained  of.     There  does  not  seem  to  have  been  in  him  the  im- 
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becility  of  mind  wbicb,  though  not  idiocy,  makes  one  liable  to  im- 
position, and  calls  aloud  for  the  aid  of  a  court  of  equity.  (Story 
Eq.  Jur.  8.  103,  109 ;  2  Atk.  251) ;  TRllis  v.  Lmrugan,  (14  Ves- 
290.)  Nor  does  be  appear  to  have  been  a  man  rash  in  character, 
or  inexperienced  in  business  ;  and  the  difficulty  in  the  outset,  under 
these  facts,  is  to  find  any  reason  for  this  catastrophe,  except  in 
some  fraud  practised  upon  him  in  making  the  contract.  Many  cir- 
cumstances in  the  transaction,  whose  truth  is  admitted,  were  cal- 
culated to  mislead  a  coomion  observer,  such  as  the  first  interview 
seeming  to  be  accidental,  and  not  apparently  sought  by  Daniels  and 
Fales ;  such  likewise  as  their  referring  him  to  the  officers  of  the  com- 
pany for  full  information,  and  not  hurrying  the  bargain ;  such  as 
the  reluctance  of  Daniels  to  exchange  his  stock  for  the  farm  at  so 
high  a  price ;  and  the  respectability  of  the  president  and  treasurer 
and  the  agent  at  Durham,  and  the  geologist  who  certified ;  with 
the  large  number  of  persons  employed,  and  the  important  contracts 
said  to  be  negotiating,  or  made,  by  a  company  apparently  author- 
dzed  by  law  and  duly  organized,  and  with  so  much  capital  repre- 
*sented  to  have  been  fairly  paid  in. 

But,  amidst  all  this  plausible  exterior,  it  was  a  fact  that  the  per- 
son introducing  him  to  Daniels  and  Fales  was  a  brother-in-law  of 
one  of  them  ;  and  that  the  brother  of  that  person  was  an  owner  of 
the  stock,  as  is  disclosed  since  bis  death.  Yet  neither  of  these 
circumstances  appear  to  have  been  known  to  Warner.  That  tbe 
company  was  incorporated  so  as  to  appear  larger  and  more  im- 
posing than  it  really  was,  by  including  in  the  charter  several  per- 
sons, not  original  purchasers  of  the  quarry,  nor  owners  of  any  of  ks 
stock ;  that  it  was  organized,  if  at  all,  by  those  original  purchasers  ; 
and  its  stock  at  first  appears  to  have  been  entirely  theirs,  rather 
than  belonging  to  others  in  some  considerable  amount  at  that  time. 
That  it  thus  converted  the  apparent  sale  of  the  quarry  for  $53,000 
to  others,  merely  into  a  real  sale  to  themselves  alone,  —  at  first  in 
a  corporate  capacity,  by  themselves  in  an  individual  capacity,  and, 
in  this  way,  they  charged  other  stockholders  who  should  after- 
wards buy  in,  the  enormous  difference  between  that  sum  and  tbe 
seven  or  eight  thousand  dollars  only,  which  was  the  original  cost 
of  the  whole  and  the  improvements.  That,  beside  some  of  this 
being  not  disclosed  fully  to  Warner,  so  far  as  any  evidence  is  pat 
in,  the  president  and  secretary  were  not  proprietors  of  the  stock 
originally,  nor  acquainted  intimately  with  its  concerns,  nor  was 
the  agent.  Bates ;  and  the  former  had  been  induced  to  officiate  in 
their  stations  under  flattering  assurances,  which  all  failed,  and  for 
stock  chiefly  given  to  them  for  services,  and  which  peculiar  situa- 
tion of  theirs  tended  directly  to  mislead  those  confiding  in  their 
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general  respectability  and  judgment,  as  members  and  purchasers 
of  stock  in  the  ordinary  manner.  That,  instead  of  a  large  amount 
of  capital  having  ever  been  paid  in  with  money,  as  was  represent- 
ed, the  treasurer  swears  he  never  received  in  that  way  over  one 
bnndred  dollars ;  and,  from  the  exhibits  in  the  case,  not  over  a 
thousand  was  probably  at  any  time  so  paid ;  an  important  fact, 
unknown  to  Warner,  for  aught  which  appears,  and  contrary  to 
the  distinct  admissions  in  Fales's  answer.  That  the  original  pro- 
prietors of  the  quarry,  as  members  of  the  company,  or  creditors  of 
it,  were  still  interested  in  all  the  stock,  except  two  hundred  and 
thirty  shares,  out  of  two  thousand  of  the  old  emission,  and  two 
hundred  and  forty  out  of  eight  thousand  of  the  new  emission,  in- 
stead of  the  new  owners  being  numerous,  and  to  a  large  amount, 
as  Warner  probably  supposed ;  that  inquiries  of  officers,  who 
owned  nothing,  or  only  a  few  shares  given  to  them  for  their  ser- 
vices, and  knew  little  about  the  company,  were  not  likely  to  be 
very  useful,  but  rather  to  mislead,  as  their  information  must  have 
been  chiefly  obtained  from  parties  deeply  interested  to  make  sales ; 
that  the  geologist  who  reported  on  the  quarry,  did  so  before  it  had 
been  nuicfa  opened  or  worked,  and  had  been  induced  by  Fales  to 
leave  out  the  important  facts  of  there  being  much  more  granite  in 
the  immediate  neighborhood  of  this ;  and  that  every  owner  of  the 
stock,  and  especially  the  original  purchasers  of  the  quarry,  among 
whom  was  Fales,  had  a  strong  motive  and  interest,  to  the  extent 
in  all  of  near  $50,000,  in  getting  new  owners  of  shares. 

It  is  further  manifest,  that  Daniels's  representation  of  a  number 
of  persons  in  Newport  having  bought  into  the  company,  and  which 
he  admits  he  made,  and  which  was  calculated  to  have  much  in- 
fluence on  a  purchaser,  was  unfounded.  It  is  not  supported  by 
any  proof;  and  the  statements  by  him  and  Fales,  as  to  the  com- 
pany being  duly  organized,  which  goes  to  the  essence  of  the  va- 
lidity of  the  shares,  and  of  the  purchase  of  the  quarry,  and  is 
denied  in  the  bill,  do  not  appear  to  be  sustained  from  the  records, 
the  evidence  proper  for  that  purpose,  in  an  issue  like  this,  though 
they  are  by  the  oath  of  one  of  its  officers,  who  aided  to  organize 
it.  All  this  evidence  on  record,  if  existing,  is  in  possession  of  the 
respondents,  and  is  the  best  and  suitable  evidence  of  such  a  fact. 
Deering  v.  Brown^  (6  Wend.  656)  ;  Owing  v.  Speedy  (5  Wheat 
420.)  It  is  also  the  suitable  evidence  to  prove  not  only  the  organi- 
zation, but  the  authority  to  buy  the  quarry,  and  execute  the  notes, 
issue  the  shares,  and  other  material  proceedings  of  the  corpora- 
tion^. (1  Strange,  93.)  This,  and  not  the  incompetency  of  the 
owners  of  the  quarry  to  pass  a  title  to  a  corporation,  if  duly  or- 
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ganized  and  composed,  chiefly  or  only  of  themselves  as  members, 
is  the  ground  on  which  this  part  of  the  case  is  very  defective,  and 
leads  to  a  strong  presumption  that  radical  objections  exist  to  the 
regularity  of  the  proceedings  of  the  company  in  these  impbrtant 
matters.  It  ^  charged  in  the  bill,  that  the  company  was  fictitious, 
and  hehce  this  point  becomes  material.  But  I  should  hesitate  to 
decide  the  case  on  this  objection  alone,  as  the  error  may  be  one 
that  could  be  removed  by  further  evidence,  and  may  have  hap- 
pened from  an  impression  that  it  was  the  duty  of  the  complainant 
to  put  in  the.  record,  or  that  the  oath  of  the  clerk  was  sufficient 
evidence  to  show  the  original  organization,  and  the  charter  and 
acts  done  under  it,  as  may  suffice  under  different  issues,  and  when 
the  question  is  an  incidental  one.  (3  Metcalf 's  B.  133,  282 ;  7 
Ibid.  594.) 

But,  finally,  it  is  manifest,  further,  that  several  misrepresentations 
very  material,  and  calculated  to  mislead  Warner,  were  made  by 
both  of  the  respondents.  Thus,  the  statements  which  are  admitted 
to  have  been  made  by  both  Daniels  and  Fales  of  the  successful 
operations,  then  going  on,  viz.,  on  the  19lh  of  November,  1836, 
under  the  agent.  Bates,  and  of  the  valuable  contract  which  had 
been  made,  and  was  fulfilling  at  Portsmouth,  and  which  were  cal- 
culated to  be  very  influential  with  Warner,  or  any  other  purchaser, 
and  to  be  much  relied  on  by  them,  as  it  was  testing  by  experiment 
what  vvras  before  theoretical  as  to  the  goodness  and  value  of  the 
quarry,  were  utterly  unfounded,  and  known  to  be  so  to  Fales,  if 
not  to  Daniels.  These  were  assurances  not  only  relied  on  proba- 
bly, but  were  material,  distinct,  not  vague,  and  such  as  were  proper 
to  be  relied  on.  Town  v.  Newcomb^  (3  Merivale,  704) ;  ScoU  v. 
Harrison^  (1  Simons,  14.)  They  were  the  most  important  repre- 
sentations, next  to  the  legal  existence  or  continuance  of  the  com- 
pany itself,  which  could  be  made ;  and  by  Fales's  own  letter  of 
October  5,  to  the  agent  at  Durham,  as  well  as  by  the  agent's  testi- 
mony, they  were,  not  only  then,  on  the  19th  of  November,  known 
to  be  false,  by  Fales ;  but  Fales,  as  early  as  the  5th  of  October, 
urged  the  agent  to  keep  the  truth  concealed  from  the  public,  lest  it 
might  injure  the  value  of  the  property.  On  thi^  account  Warner 
had  not  the  means  of  detecting  the  groundlessness  of  those  mis- 
representations. The  agent  left  Durham  entirely,  about  the  1st  of 
November,  and  went  to  New  York  for  the  company ;  and  he  lefi 
their  employment  the  last  of  November.  Daniels  joined  with 
Fales,  or  was  principal,  in  all  these  last  unfounded  assertions,  cal- 
culated to  deceive  Warner  in  most  important  particulars.  He  bad 
opportunities  to  know,  and  must  be  presumed  to  know,  if  this  be 
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necessary  to  charge  him,  that  some  of  them  were  entirely  ground- 
less, and  especially  that  one,  made  by  him  alone,  concerning  a 
large  number  of  persons  at  Newport  having  bought  into  the  com- 
pany. , 

These,  then,  vitiate  the  transaction  as  represent^ons  untrue, 
on  material  points ;  and,  if  untrue  by  mistake,  stiU  vitiating  as 
much  by  such  a  mistake  in  material  matters  as  if  there  was  a  fraud- 
ulent design.  Daniels  v.  MUchdl^  (1  Story.)  So  it  is  the  better 
opinion,  that  whether  Daniels  himself  knew  these  accounts  to  be 
fidse  or  not,  is  immaterial,  if  they  were  false  and  influential,  (1 
Story*s  Eq.  Ju.  193) ;  Oraoes  v.  White^  (9  Ves.  21)  ;  Pearson  v. 
Morgan,  (2  Bro.  Ch.  R.  389) ;  Shackleford  v.  HadUffj  (1  A.  K. 
Marshall,  500.)  So  if  Daniels  himself  had  not  made  some  of  these 
false  representations,  but  was  present  when  Fales  made  them,  and 
was  benefited  by  them,  it  vitiates  the  transaction.  McMerkin  v. 
Edwards  and  Nash,  (1  HiU's  Ch.  193) ;  (1  Grant's  Ch.  267.)  He 
adopts  the  contract,  and  these  were  a  part  of  it  — some  of  the  res 
gesUe.  He  cannot  take  part  and  repudiate  part,  when  the  other 
contractor  acts  on  the  whole;  The  Portsmouth  contract  with  the 
government,  which  Daniels  admits  he  stated  to  Warner,  in  ex- 
hibiting the  extent  of  their,  business  and  prospects,  on  November 
19th,  had  also  been  obliged  to  be  abandoned  or  transferred,  at  a 
loss  of  five  hundred  dollars,  as  early  as  October,  fi'om  the  unfitness 
of  the  stone  to  fulfil  it.  But  this  last  fact  seems  to  have  been  en- 
tirely concealed  or  suppressed ;  and  suppressio  veri  is  as  bad  as 
suggestio  falsi ;  and  it  here  related  to  a  particular  highly  impor- 
tant in  respect  to  the  prospective  value  of  the  shares  and  the  quarry. 
It  was  a  fact,  likewise,  more  within  his  own  knowledge,  and  which 
it  was  his  duty  to  disclose.  (Story  on  Eq.  Ju.  sec.  147  and  197 ; 
2  Kent  C.  484.) 

The  agent  employed.  Colonel  Bates,  whose  character  is  admit- 
ted to  have  been  high,  and  to  commend  any  business  in  which  he 
was  engaged,  was  spoken  of  to  Warner,  and  his  high  salary  as 
an  evidence  of  the  extent  of  their  business ;  but  the  important  facts 
were  suppressed,  not  only  that  he  had  reported  against  the  good- 
ness of  the  quarry,  but  their  inability,  on  that  account,  to  fulfil  the^ 
Portsmouth  contract,  and  their  failure  to  supply  him  his  own 
salary,  or  with  means  for  working  the  quarry  further.  So  Dr.. 
Jackson's  report  was  printed  and  distributed,  and  a  copy  de- 
livered to  Warner  ;  but  the  fact  concealed  that  Fales  had  request- 
ed bim  to  strike  out  what  was  said  of  other  granite  quarries  near. 
These  were  extensive,  and  that  fact,  if  known,  would  of  course 
tend  to  dhninish  the  value  of  theirs.  It  is  difficult,  also,  to  see  why^ 
21* 


Digitized  by 


Google 


174  RECENT  AMERICAN  DECISIONS. 

Danielfl  should  be  so  anxious  to  sell  more  of  his  stock  to  Whiting, 
as  well  as  pay  Warner  only  in  this  stock,  if,  as  he  represented,  it 
was  at  par  value  in  Boston ;  if  the  quarry  was  likely  to  yield  a 
dividend  in  the  spring,  of  seven  per  eent.,  if  it  was  the  best  stock 
in  the  market,  or  if  it  was  worth  dollar  for  dollar ;  all  of  which 
considerations  he  urged  on  Whiting,  in  November,  1836,  when 
Warner  was  present.  His  declarations  about  a  week  after,  in 
trying  to  sell  a  note  to  Whiting,  against  the  company,  were  of  a 
like  character,  and  hardly  to  be  explained  on  any  honest  hypothe- 
sis. For  he  averred,  that  the  company  ^'  would  cash  a  demand 
against  them  at  any  time ;"  when,  if  true,  why  was  he  so  anxious 
to  sen  the  note  ?  And  why  had  Bates,  the  agent,  been  obliged  to 
8t(^  work  in  part  for  want  of  funds  ?  And  why  had  not  the  five 
hundred  dollars  been  paid  for  the  loss  on  the  Portsmouth  contract  ? 
And  why  had  not  the  numerous  other  debts,  and  especially  the 
original  mortgage,  been  paid  ?  And,  if  true,  how  were  the  means 
obtained,  when  only  from  one  hundred  or  one  thousand  dollars,  to 
the  utmost,  had  ever  been  paid  in  by  the  stockholders  ?  This  last 
talk  with  Whiting  is  competent  evidence,  {Bradley  v.  Chase^  22 
Maine,  511 ;  2  Hill,  248,)  being  on  a  subject  of  a  kindred 
character,  near  the  time  of  the  transaction  in  question,  and  illus- 
trating his  intention.  Wood  v.  U.  States^  (16  Peters,  360) ;  14  Ibid. 
430 ;  1  Starkie  on  Ev.  64 ;  2  Ibid.  220 ;  1  Phillips  on  Ev.  179, 
Cowen's  ed. ;  2  Ibid.  452,  463 ;  4  Bos.  and  Pull.  92 ;  7  Bingham, 
643. 

The  entire  worthlessness  of  the  shares  soon  became  apparent  to 
those  officers  who  had  been  duped,  as  well  as  to  several  others. 
The  whole  estate,  including  the  quarry,  which  had  been  mort- 
gaged, was  foreclosed,  and  went  merely  to  pay  the  balance  of  the 
small  amount  of  the  original  purchase-money.  The  tools,  stone, 
&c.,  remaining,  were  attached  to  secure  other  debts;  and  the 
original  purchasers  of  the  quarry,  having  most  of  the  stock  of  their 
corporation  left  on  their  own  hands,  became  bankrupts,  like  Fales. 
Instead  of  $40,000  having  been  paid  in  on  the  shares,  as  Daniels 
alleges,  the  only  receipts  in  money  satisfactorily  proved,  were  only 
from  a  hundred  to  a  thousand  dollars,  but  a  drop  in  the  bucket  to 
their  expenses ;  and  the  company  thus,  for  aught  which  appears, 
ceased  to  be,  not  only  without  any  legal  existence,  but,  without 
credit  or  property,  and  exploded,  as  one  of  the  worst  among  the 
thousand  bubbles  in  the  speculating  mania  of  that  period. 

Often  an  entire  failure  of  consideration  in  the  receipt  of  what  is 
mere  moonshine,  is  sufficient  to  rescind  a  contract  Tbrry  v. 
Breck,  (1  Grant  Ch.  367) ;  Chesterfield  v.  Janseny  (2  Ves.  155)  ; 
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1  Peere-Wras.  165,  156 ;  Dyer  v.  Bichy  (1  Metcalf,  180, 192.) 
It  Bhocks  the  conscience  on  the  face  of  the  transaction,  and  is 
sometimes  plenary  evidence  of  fraud.  But  mere  inadequacy  of 
consideration  may  honestly  occur,  and  often  raises  no  certain  pre- 
sumption of  deceit,  (1  Story's  Eq.  Ju.  245,  246,  sec.  244) ;  as  the 
difference  may  be  small,  or,  if  large,  occurring  from  other  causes 
than  fraud)  and  more  especially  is  this  the  case  in  speculating  times 
like  those  of  1836.  Blackford  v.  Christian^  (1  Knapp  P.  C.  77 ; 
and  1  Brown  Ch.  Ap.  560.)  It  is  not  per  se,  fraud.  1  Cox  R. 
883;  8  Ten.  133;  3  Ves.  &  Beam.  180.  To  charge  such  a 
loss  on  an  innocent  purchaser  of  its  shares,  rather  than  on  its  pro- 
jectors and  early  owners,  would  seem  inequitable,  if  the  contract 
had  not  been  carried  into  effect ;  but  even  after  that,  if  it  turns  out 
to  have  been  carried  into  effect  by  fraudulent  representations  and 
falsehoods,  on  points  very  material,  {Smith  v.  Richards^  13  Peters, 
37),  it  would  be  derogatory  to  courts  of  equity  and  justice,  if  they 
could  not,  and  did  not  lend  relief.  Atwood  v.  Small^  (6  Clark  & 
Finnelly,  232 ;  2  Ridgway  P.  Ca.  397)  ;  Jackson  v.  AshUniy  (11 
Peters,  229) ;  Osgood  v.  IHcklin{{2  John.  Chan.  23)  ;  While  v. 
Dame,  (7  Ves.  Jun.  30  ;  18  Ibid.  335  ;  2  Milne  &  K.  552.) 

The  points  here,  where  misrepresentation  occurred,  were  mani- 
Cestly  material,  as  they  should  be,  to  permit  a  ground  for  our  in- 
terference. Phillips  V,  Duke  of  Bucks,  (1  Vern.  297.)  Nor  is 
this  a  case  of  clear  and  sufficient  redress  at  law.  The  aid  of  a 
court  of  chancery  was  indispensable  to  obtain  the  discovery  of 
roost  of  the  important  facts  in  the  case  ;  and  hence  an  application 
for  relief  here  can  well  be  sustained  on,  and  in  connection  with, 
that  discovery,  notwithstanding  the  16th  section  of  the  judiciary 
act  of  the  United  States,  requiring  us  to  refuse  aid  in  chancery 
when  it  can  be  obtained  at  law. 

I  do  not  find  it  necessary  to  consider  several  other  matters, 
pressed  at  the  hearing,  or  if  not  pressed,  disclosed  in  the  pleadings 
and  evidence.  These,  to  which  I  have  now  referred,  rest  on  facts 
admitted,  or  clearly  proved  for  the  complainant,  and  not  disproved 
on  the  part  of  the  respondents  by  proper  evidence.  These  also 
give  the  case  a  direction  that  seems  to  accord  with  the  broad  face 
of  the  whole  transaction.  They  will  work  no  injustice  to  any  one, 
as  the  result  will  be  merely  to  place  the  parties  in  statu  quo,  as 
they  stood  before  November  19ih,  A.  D.  1836. 

The  only  remaining  objection  is  the  length  of  time  that  has  since 
elapsed.  But  it  appears  that  steps  have  been  taking  to  obtain  this 
relief,  since  1840.  That  the  complainant  was  induced  to  believe 
for  some  years  that  the  revulsions  in  the  times  were  the  cause  of 
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the  works  not  going  on  ;  that  till  about  1840  be  was  not  aware  be 
possessed  a  remedy  in  chancery  ;  and  that  the  shares  and  the  farm 
have  not  been  used  or  affected  by  the  delay  since,  so  as  to  render 
a  rescinding  of  the  contract  either  impracticable  or  inconvenient. 
The  value  of  neither  appears  to  have  materially  changed  since, 
which  when  happening,  sometimes  constitutes  an  objection.  (5 
Mason,  244 ;  3  Harris  &  McHenry,  sec.  334 ;  and  Cranch,  471, 
and  Clark  and  Finnelly,  650.)  Length  of  time  unexplained  may 
sometimes  be  a  bar  short  of  the  statute  of  limitations ;  but  if  firaud 
exists,  or  the  delay  is  accounted  for,  it  is  no  bar.  See  2  Scho.  and 
Lefr.  629;  2  Bro.  Ch.  C.  630;  17  Ves.  98;  7  Johns.  Ch.  90; 
Angel  on  Limitations.  Hoiigk  v.  Richardson^  before  referred  to, 
and  Vigas  v.  Ptte,  (8  Clark  and  Fin.  562) ;  Sanborn  v.  Stetson, 
(2  Story's  R.  481  -  488 ;  1  Howard's  R.  192.)  So  it  will  not  be 
a  bar  by  analogy  to  the  statute,  as  to  length  of  time,  if  such  a 
course  would  work  injustice.  2  Story's  Eq.  Ju.  sec.  15,  21 ; 
Collier,  68 ;  1  John.  Ch.  316  ;  2  Ves.  Jun.  571 ;  1  Atk.  493;  10 
Ves.  Jun.  466,  467 ;  12  Ibid.  266,  374  ;  1  Ibid.  374 ;  14  Ibid.  91 ; 
Cooper  Ch.  C.  204  ;  20  John.  58,  &c. 

If  either  party  cannot  restore  the  property  in  good  condition, 
that  may  be  a  good  ground  for  not  rescinding ;  but,  at  the  same 
time,  damages  can  be  and  should  be  given  instead  of  rescinding, 
if  necessary  to  enforce  what  is  just,  and  the  case  is  properly  in 
chancery.  Thus,  if  the  inability  to  restore  happens  by  the  course 
of  the  complainant,  it  should  not  prejudice  him  in  getting  some 
kind  of  relief,  if  he  was  not  then  aware  of  the  fraud.  (3  Little, 
366.)  But  if  damages  alone  are  sought,  and  alone  can  be  given, 
and  the  fraud  related  to  personal  property,  the  relief  is  usually  at 
law.  Russell  v.  Clark,  Ex.  (7  Cran.  84.)  Though  some  cases 
hold  otherwise,  even  there.  Evans  v.  BickneU,  (6  Ves.  182)  ; 
Boom  V.  Bronson,  (7  John.  Ch.  201) ;  Story's  Eq.  Ju.  sec.  184, 
&c.  But  it  could  not  be  held  otherwise  in  the  United  States  courts, 
under  the  clause  in  the  judiciary  act,  if  the  remedy  at  law  be  com- 
plete, since  there,  as  before  remarked,  it  is  provided,  resort  shall 
be  had  to  law,  rather  than  equity. 

In  cases  of  fraud  in  the  sale  of  real  estate,  as  here,  when  a  court 
of  equity  can  set  aside  the  sale,  and  a  court  of  law  cannot,  the 
jurisdiction  of  the  former  is  usually  held  to  be  clear.  1  Bibb  B. 
244 ;  1  Story's  Eq.  Ju.  sec.  184,  et  cet. ;  2  Ibid.  sec.  798,  799,  et 
cet. ;  Stephens  et  al.  v.  Dunlap,  (1  Wheat.  197.)  So  the  jurisdiction 
in  equity  is  clear,  where  a  discovery  is  sought  as  here.  In  relation 
to  the  sale  in  this  case,  then,  let  it  be  rescinded,  and  the  shares 
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eonveyed  by  Warner  to  Daniels,  and  the  farm  by  Daniels  to 
Warner,  and  a  n:iaster  be  appointed  to  report  the  amount  of  rents 
and  waste  (after  deducting  permanent  improvements)  that,  in  the 
mean  time,  should  be  allowed  to  Warner  by  Daniels.  (1  Bibb 
E.  244)  ;  Daniek  v.  Miichdl,  (1  Story's  R.) 

It  appears,  I  think,  from  the  printed  case,  that  when  it  was 
made  up,  Daniels  still  owned,  and  was  in  a  situation  to  reconvey, 
the  farm,  and  that  Warner,  though  the  shares  stood  in  his 
son's  name  as  owner,  still  prol)ably  could  control  and  reconvey 
them.  Should  such  still  be  the  case,  it  can  be  closed,  as  just 
directed,  without  any  complexity,  or  resort  to  any  estimate  of 
damages,  on  the  master's  reporting.  But  if  the  condition  of  either 
party  should  be  materially  altered  in  this  respect,  it  will  be  proper 
to  provide  for  it,  if  the  power  and  right  to  do  so  exist  in  this  court. 
Some  cases  hold,  that  if  either  party,  pending  the  proceedings,  sells 
the  property,  so  that  he  cannot  reconvey,  damages  alone  should  be 
given,  though  not  in  other  cases.  Todd  v.  Gee,  (17  Ves.  274)  ; 
1  Cox^  558.  But  some  authorities  hold,  that  in  all  cases,  where 
the  jurisdiction  in  equity  has  once  attached  clearly  to  the  case, 
damages  alone  may  be  given,  whenever  reasonable,  and  may  be 
estimated,  either  by  a  master  in  chancery,  or  on  an  issue  quod 
dammjicalus  to  a  jury.  (See  cases  cited  in  2  Story's  Eq.  Ju. 
sec.  794-799;  9  Cranch,  493;  1  Peere-Wms.  570;  4  Ves. 
497;  3Atk.  512.) 

If,  contrary  to  expectation,  then,  neither  the  land  nor  the  shares 
can  be  reconveyed,  the  master  can  hereafter  examine  and  report 
the  damages  done  to  Warner  by  the  misrepresentations  of  Daniels 
and  Fales,  and  a  decree  be  entered  against  them  for  the  amount. 
If  the  farm  can  be  reconveyed,  and  not  the  shares,  the  former 
can  be  done,  and  the  net  income  ascertained  and  paid  as  before 
directed,  —  the  value  of  the  shares,  if  anything,  in  December,  1836, 
and  interest  since  being  reported  by  a  master,  and  deducted  there- 
from. In  rescinding  a  contract,  it  seems  reasonable  to  adopt  a 
role  like  that  in  enforcing  a  specific  performance,  which  is,  to  go 
as  far  as  you  can,  pro  iantOy  and  give  proportionate  damages  for 
the  residue.  (2  Story's  Eq.  Ju.  779,  sec.)  ;  Porter  v.  Rogers^ 
(1  Ves.  and  Beam.  351.)  Should  the  facts,  therefore,  require 
more  than  what  has  first  been  proposed  by  mutual  reconveyances,  I 
am  prepared  to  go  further  according  to  what  seems  to  me  to 
be  sound  principle,  sustained  by  several  precedents,  in  addition 
to  what  has  already  been  cited. 

The  parties  in  this  case  come  here  for  discovery  and  relief,  and 
hare  obtained  the  former,  when  it  could  not  be  had  in  a  court  of 
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law ;  and,  in  order  to  make  the  redress  perfect,  if  third  persons 
have  since  become  interested  in  the  property,  so  that  the  fraudu- 
lent sale  cannot  be  set  aside,  and  a  reconveyance  made  of  the 
whole,  the  relief  for  damages  becomes  necessary  and  proper, 
either  in  part  or  in  full.  Thus  in  PraU  et  al.  v.  Law  and  Camp* 
belli  (9  Cran.  494,)  in  a  bill  in  equity,  where  a  contract  has  been 
partly  performed,  and  the  rest,  that  is,  other  lots,  cannot  be  con- 
veyed specifically,  because  sold,  &c.,  the  court  can  make  an 
issue  qiiod  damnificatusy  and  decree  the  amount,  or,  without  it, 
make  the  party  pay  the  ratio  of  the  price  given  for  all,  which 
the  deficiency  of  lots  bears  to  all.  So  in  Woodcock  v.  Bennet^ 
(Cowen,  711,)  in  a  prayer  for  a  specific  performance,  it  was  held 
that  the  court  may  refer  it  to  a  master  to  assess  the  damages,  and 
not  dismiss  the  bill,  because  they  cannot  enforce  a  specific  per- 
formance, the  land  having  been  conveyed  away.  (1  Fontleroy, 
38,  in  q.  and  165,  int.  b  ;  1  Cox  E.  258 ;  3  Atk.  512  -517 ;  1  P. 
Wms.  570) ;  Cobb  v.  Walerville,  (2  Ibid.  304)  ;  Dexter  v.  Stewarij 
(1  Cox,  268)  ;  Oreenaway  v.  Adams,  (12  Ves.  401;) 

The  bill,  then,  must  be  dismissed  as  to  E.  Fales  and  Scott,  and 
a  final  decree  entered  against  Joseph  Fales  and  Daniels,  on  the 
principles  above  set  out,  and  costs. 


Supreme  Judicial  Court,  Massachusetts,  July,  1846,  at  Boston. 
Fifty  Associates  t;.  Malachi  Rowland. 

The  summary  process  for  ejecting  a  tenant  who  holds  possession  of  the  demised 
premises,  after  the  determination  of  the  lease,  either  by  its  own  limitation,  or 
by  a  notice  to  qait,  provided  for  in  the  Reyised  Statutes  of  Massachusetts,  eh. 
104,  s.  2,  cannot  be  supported  by  a  failure  on  the  part  of  the  tenant  to  perform 
the  terms  of  the  lease,  where  the  lease  is  given  on  condition  that,  in  case  of 
such  failure,  the  lessor  may  enter  and  expel  the  lessee. 

Snch  a  profiso  in  the  lease  is  a  condition,  and  not  a  conditional  limitation ;  and 
the  lessee's  estate  does  not  cease  until  the  entry  of  the  lessors  for  a  breach  of 
the  condition. 

This  action  was  founded  on  the  Revised  Statutes,  ch.  104,  sec. 
2,  which  provides  that  when  the  lessee  of  any  lands  and  tene- 
ments,  or  any  person  holding  under  such  lessee,  shall  hold  posses- 
sion of  the  demised  premises,  without  right,  after  the  determination 
of  the  lease,  either  by  its  own  limitation,  or  by  a  notice  to  quit,  as 
provided  in  the  60th  chapter,  the  person  entitled  to  the  premises 
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may  be  restored  to  the  possession  thereof,  by  a  summary  process, 
io  the  manner  provided  in  the  104th  chapter.  This  action  was 
originally  commenced  in  the  justices  court,  and  was  from  thence 
carried  to  the  court  of  common  pleas ;  and  the  case  now  came 
before  the  supreme  judicial  court,  on  the  defendant's  exceptions  to 
the  rulings  of  that  court  on  the  trial ;  the  court  below  having  ruled 
in  favor  of  the  plaintifis'  right  to  maintain  this  process ;  under 
which  ruling  the  jury  returned  a  verdict  for  the  complainants. 

Charles  A.  Wekh^  for  the  complainants. 
P.  S.  Wheelock^  for  the  defendant. 

Wilde,  J.  The  principal  question  is,  whether  the  defendant,  at 
the  time  of  the  commencement  of  the  action,  did  hold  possession 
of  the  demised  premises,  without  right,  after  the  determination  of 
the  lease  by  its  own  limitation,  for  no  notice  to  quit  as  provided  in 
the  60th  chapter  was  proved  or  alleged.  The  lease  under  which 
the  defendant  held  a  part  of  the  demised  premises,  under  Alfred 
Randal,  the  lessee,  was  for  the  term  of  five  years,  which  term  had 
not  expired  when  this  action  was  commenced ,  but  the  plaintiffs' 
counsel  rely  on  a  proviso  in  the  lease,  which,  it  is  contended,  is  to 
be  construed  as  a  conditional  limitation  of  the  estate  demised,  and 
if  so,  undoubtedly  this  summary  process  may  be  well  maintained. 
The  words  of  the  proviso  are  :  —  "  Provided  always,  and  these 
presents  are  upon  this  condition,  that  if  the  lessee,  or  his  repre- 
sentatives or  assigns,  do  or  shall  neglect  or  fail  to  perform  and 
observe  any  or  either  of  the  covenants  herein  before  contained, 
which  on  his  or  their  part  are  to  be  performed,  then,  and  in  either 
of  said  cases,  the  said  lessors  or  those  having  their  estate  in  the 
said  premises,  lawfully  may  immediately,  or  at  any  time  thereafter, 
and  while  such  neglect  or  default  continues,  and  without  further 
notice  or  demand,  enter  into  and  upon  the  said  premises,  or  any 
part  thereof  in  the  name  of  the  whole,  repossess  the  same  as  of 
their  former  estate,  and  expel  the  said  lessee,  and  those  claiming 
under  him,  and  remove  their  effects  (forcibly  if  necessary)  without 
being  taken  or  deemed  guilty  of  any  manner  of  trespass,  and  with- 
out prejudice  to  any  remedies  which  might  otherwise  be  used  for 
arrears  of  rent,  or  preceding  breach  of  covenant." 

The  question  then,  is,  whether  the  words  of  this  proviso  are 
words  of  condition,  or  conditional  limitation.  The  distinction  is 
correctly  laid  down  by  Blackstone  (2  Com.  155,)  thus :  When 
an  estate  is  so  expressly  confined  and  limited  by  the  words  of  its 
creation,  that  it  cannot  endure  for  any  longer  time  than  till  the 
contingency  happens  upon  which  the  estate  is  to  fail,  this  is  de- 
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nominated  a  limitation  ;  as  when  land  is  granted  to  a  roan,  so  long 
as  he  is  parson  of  Dale,  or  while  he  continues  unmarried,  and  the 
like.     In  such  case  the  estate  determines  as  soon  as  the  contin- 
gency happens,  and  the  next  subsequent  estate,  which  depends  on 
such  determination,  becomes  immediately  vested,  without  any  aoC 
to  be  done  by  him  who  is  next  in  expectancy.     But  when  an 
estate  is,  strictly  speaking,  on  condition,  as  if  granted  expressly 
upon  condition  to  be  void  upon  the  payment  of  £40  by  the  grantor, 
be.  the  law  permits  it  to  endure  beyond  the  time  when  such  con- 
tingency happens,  unless  the  grantor  or  his  heirs  or  assigns  take 
advantage  of  the  breach  of  the  condition,  and  make  either  an  eotry 
or  claim  in  order  to  avoid  the  estate.     According  to  this  distinc- 
tion, which  is  fully  supported  by  the  authorities,  it  seems  quite 
clear  that  the  words  of  the  proviso  in  the  lease  created  an  estate 
on  condition,  and  cannot  be  construed  as  words  of  limitation. 
The  estate  of  the  lessee  was  not  to  cease  or  become  forfeited  by 
his  non-performance  of  the  condition,  h^ort  the  entry  of  the  lessors  ; 
and  if  no  such  entry  had  been  made,  the  estate  of  the  lessee  would 
have  continued  to  the  end  of  the  term.     So,  if  the  lessors  had,  after 
the  breach  of  the  condition  by  non-payment  of  rent,  accepted  the 
rent  in  arrear,  it  would  have  been  a  waiver  of  the  forfeiture,  after 
which  the  lessors  could  not  enter  for  the  breach  of  the  condition  ; 
and  so  is  the  language  of  the  proviso.     The  provision  is,  that  after 
the  breach  of  the  condition  by  the  lessee's  non-performance  of  any 
of  his  covenants,  ^'  the  lessors  may  lawfully  immediately  or  at  any 
time  while  such  neglect  or  default  continues,  and  without  further 
notice  or  demand,  enter  into  and  upon  the  premises,  and  repossess 
the  same  as  of  their  former  estate."     Until  entry,  therefore,  the 
lessee's  estate  continued,  notvnthstanding  the  breach  of  the  con- 
dition.    By  the  words  of  the  proviso,  the  lessee's  estate  is  ex- 
pressly declared  to  be  an  estate  upon  condition  ;  and  Lord  Coke 
says,  in  Mary  Partington's  CasSj  (10  Co.  35)  that  if  there  be  ex- 
press words  of  condition  annexed  to  the  estate,  it  cannot  be  con- 
strued a  limitation.     But  this  rule  of  construction  was  denied  by 
Lord  Hale  to  be  law  in  all  cases ;  for,  as  he  held,  although  the 
words  be  proper  to  create  a  condition  ;  yet,  if  upon  the  non-per- 
formance thereof  the  estate,  be  limited  over  to  another  person,  this 
shall  be  a  limitation ;  for  it  shall  not  be  in  the  power  of  the  grantor 
or  lessor,  by  his  not  claiming,  or  entering,  to  defeat  the  interest  of 
such  person,  and  this  seems  to  be  a  well-founded  exception  to  the 
general  rule  of  construction  as  laid  down  by  Lord  Coke,  but  it  is 
not  applicable  to  the  present  case.     (Bac.  conditions,  H.  Roll. 
Abr.  412 ;  Ven.  200 ;  2  Wooddes.  143.)     No  right  is  reserved  to 
the  plainti&  except  to  repossess  their  former  estate  by  entry  after 
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condition  broken*  It  follows  tbi^efore,  conclodively,  tbat  the 
lessee's  estate  was  not  determined  by  the  limitation  in  the  lease, 
but  by  the  lessor's  entry  for  condition  broken,  if  that  was  legally 
made  ;  as  to  which  it  is  not  necessary  to  give  an  opinion  ;  for,  if 
the  condition  was  valid,  and  the  entry  of  the  plaintiff  lawful,  they 
are  not  entitled  to  maintain  this  summary  process  under  the  statute 
to  recover  possession.  The  exceptions  are  therefore  sustained, 
and  a  new  trial  ordered  at  the  bar  of  this  court. 


Charles  Whtting  bt  al.  v.  Ira  W.  Lewis. 

A  debt,  due  from  one  citizen  of  Massachusetts  to  another,  contracted  while 
the  bankrupt  law  of  the  United  States  was  in  operation,  and  while  the 
insolvent  law  of  Massachusetts  was  suspended,  may  be  discharged  under  pro- 
oeedings  commetnced  under  the  insolvent  law,  after  the  repeal  of  the  baokruiit 
hkw  and  the  revival  of  the  iBs<^Yeat  law. 

Tms  was  an  action  on  a  promissory  note.  The  defence  set  up 
was  a  discharge  under  the  act  for  the  relief  of  insolvent  debtors. 
The  debt  was  contracted  during  the  time  when  the  insolvent  law 
ol  Massachusetts  was  suspended,  on  account  of  the  bankrupt  law 
of  the  United  States.  After  the  repeal  of  the  bankrupt  law,  the 
defendant  petitioned  for  the  benefit  of  the  insolvent  law,  and  at 
the  second  meeting  of  his  creditors  the  master  in  chancery  granted 
him  a  certificate  of  discharge.  The  plaintiff  contended  that  the 
insolvent  law  could  not  operate  to  discharge  debts  contracted 
while  it  was  not  in  operation. 

Charles  B.  Ooodrich^  for  the  plaintiff* 
A.  PrescoUy  for  the  defendant. 

Shaw,  C.  J.  delivered  the  opinion  of  the  court.  Although  the 
insolvent  law  was  suspended  during  the  operation  of  the  bankrupt 
law,  it  was  not  annulled.  The  bankrupt  law,  being  the  supreme 
law  of  the  land  under  the  constitution,  would  have  suspended  the 
force  of  the  state  insolvent  laws  as  effectually,  if  the  statute,  declaring 
the  insolvent  law  suspended,  had  never  been  passed.  But  the  legis- 
lature very  properly,  to  save  any  question  upon  the  point,  passed  an 
act  declaring  it  suspended.  On  the  repeal  of  the  bankrupt  law,  it 
revived,  and  took  effect  as  an  original  enactment,  and  stood  as  a 
law  passed  in  1838.  It  was  argued  that  a  state  insolvent  law 
could  not  affect  debts  contracted  before  its  passage.  This  principle 
was  a  correct  one,  but  it  applied  to  the  original  enactment  of  the 
law,  and  not  to  its  revival  after  a  temporary  suspension.  The  dis- 
charge was  therefore  a  good  defence.  Judgment  for  the  defend- 
ant, on  the  agreed  statement  of  facts. 
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Selections  from  1  Deiiio*e  (New  Tork)  Reports. 
(Coiitiiiiied  from  ptge  136.) 


NUI8JLNCB. 

5.  The  defendants  being  proprietors 
of  a  distillery  in  the  city  of  Brooklyn, 
were  in  the  habit  of  delivering  their 
grains  remaining  afier  distillation,  call- 
ed slops^  to  those  who  came  for  them, 
by  passing  them  through  pipes  to  the 
public  street  opposite  their  distillery, 
where  they  were  received  into  casks 
standing  in  wagons  and  carts ;  and  the 
teams  and  carriases  of  the  purchasers 
were  accustomed  to  collect  there  in 
great  numbers  to  receive  and  take  away 
the  article ;  and  in  consequence  of  their 
remaining  there  to  await  their  turns, 
and  of  the  strife  among  the  drivers  for 
priority  and  of  their  disorderly  conduct, 
the  street  was  obstructed  and  rendered 
inconvenient  to  those  passing  thereon  ; 
held  that  the  defendants  were  guilty  of 
nuisance.  The  People  v.  Cunmngnam^ 
584. 

6.  The  consideration  that  the  teams 
and  carriages  were  not  owned  by  the 
defendants,  or  under  their  control,  does 
BOt  excuse  them,  they  having  in  effect, 
by  the  manner  of  conducting  their  busi- 
ness, invited  those  assemblages  at  the 
point  where  the  article  was  delivered. 
■^  lb. 

7.  Proof  of  strife  and  collision  among 
the  drivers,  while  awaiting  their  turns, 
is  competent  evidence  towards  establish- 
ing the  fact  of  obstruction.  lb, 

8.  A  temporary  occupation  of  part  of 
a  street  or  lughway  b^  persons  engaged 
in  building,  or  in  receiving  or  delivenng 
goods  from  stores  or  warehouses  or  the 
Rke,  is  allowed  from  the  necessity  of 
the  case  ;  but  a  sjrstematic  and  continu- 
ed encroachment  upon  a  street,  though 
for  the  purpose  of  carrying  on  a  lawnil 
bosinessyii  onjottifiable.  A, 


OPFICB  AND  OPFICBR. 

Where  M^^rty  justifies  under  the  ot'- 
derofan  officer  having  a  speetml  and 
limited  jurisdiction,  he  must  show  that 
the  officer  had  jurisdiction  ef  the  subject 
matter  and  of  the  parties  to  the  contro- 
versy, and  that  the  order  was  sooh  mn 
one  as  the  law  authorized  the  officer  to 
make.     Bennett  v.  Burch,  141. 

S.  There  is,  however,  this  qnmlifica- 
tion  to  the  rule  above  stated,  that  where 
the  order  on  its  face  is  such  an  one  as 
the  officer  may  make,  another  officer, 
for  whose  guidance  and  control  it  was 
made,  may  justify  under  it,  without 
showing  jurisdiction  in  the  particular 
case.     lb. 

3.  An  officer  authorized  to  grant  m^ 
ders  to  hold  to  bail,  acts  judicially  in 
making  such  orders,  and  is  not  liable 
for  false  imprisonment,  in  consequenee 
of  an  arrest  upon  process,  on  which  he 
had  iodorsed  an  order  upon  an  insuffi- 
cient affidavit,  where  it  presented  a  case 
for  the  exercise  of  his  judgment.  Har- 
num  V.  Brothersan^  537. 

4.  Where  a  duty,  judicial  in  its  na- 
ture, is  imposed  upon  a  public  officer  or 
a  municipal  corporation,  a  private  ae> 
tion  will  not  lie  for  misconduct  or  delin- 
quency in  its  performance,  even  if  cor- 
rupt motives  are  charged.  Wilson  v. 
The  Mcttfor,  4-c.  of  New  York,  595. 

5.  The  same  principle  prevails  where 
the  party  on  whom  the  duty  devolves, 
though  not  a  judge,  is  clothed  with  dis- 
cretionary powers,  to  be  exerted  accord- 
ing to  his  sense  of  fitness  and  propriety. 
lb. 

6.  If  such  ofilcers  act  corruptly,  they 
are  liable  to  impeachment  or  indictment. 
Per  Beardslbt,  J.  ,1b. 
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PARTNIISHIP. 

A  plea  in  abatement,  in  assttmpsitf 
setting  up  the  ooa-joioder  of  a  joint  coa- 
tnctor,  is  not  sapported  by  evidence  of 
a  partnership  in  the  subject  of  the  con- 
tract, between  the  defendant  and  the 
person  named  in  the  plea,  wbe/e  it  was 
proTed  that  the  defendant  contracted  in 
bis  own  name  without  mentioning  any 
partner,  and  the  plaintiff  had  no  kno>7l- 
edge  that  any  other  person  was  con- 
eemed    with    the   defendant.    Peckr. 

3.  Where  the  plaintiff  sold  property 
to  a  firm  oonsistingof  two  oartners,  and 
took  the  individual  note  of  one  of  them 
for  the  price,  paV&ble  to  his  order, 
which  he  indorsed  and  procured  to  be 
discounted,  and  the  holder,  after  it  be- 
oame  payable,  sued  and  recovered  judg- 
ment against  maker  and  indorser,  which 
iudgroeot  was  paid  by  the  plaintiff; 
kda,  that  the  plaintiff  could  not  main- 
tain an  action  for  goods  sold,  against 
the  partners,  the  original  cause  of  ac- 
tion being  m^ged  in  and  extinguished 
by  the  judgment,  nor  for  money  paid, 
the  maker  .only  being  liable  to  such  ac- 
tion.    Peters  v.  San/ord,  334. 

3.  A  person  in  business  may  employ 
mother  as  a  subordinate,  and  agree  to 
pay  him  a  share  of  the  profits,  if  any 
shall  arise,  as  a  compensation  for  bra 
services,  without  giving  the  person  so 
empk>yed  the  rights,  or  subjecting  him 
to  the  liabilities  of  a  partner.  Burkle 
V,  Eckart,  337. 

4.  A  firm  of  merchants  engaged  in 
general  business,  and  trading,  among 
other  things,  in  provisions,  employed  a 
third  person  to  attend  to  the  purchasing 
tod  forwarding  of  produce,  who  was  to 
act  under  the  orders  of  the  firm,  and 
have  as  a  compensation  for  his  services 
ose-fourth  of  the  profits  arising  out  of 
the  purchase  and  sale  of  produce ;  held^ 
that  the  person  thus  employed  was  not 
a  partner  in  the  business,  even  in  re- 
spect to  third  parties.    lb, 

6.  Where  the  members  of  a  oopart- 
oership  agree  that  the  business  of  the 
eoacem  shall  be  carried  on  by  and  in 
the  name  of  one  of  the  copartners,  such 
name,  for  the  purposes  or  the  business 
of  the  firm,  is  its  copartnership  name, 
ind  by  it  the  several  members  are  bound. 
The  Bank  of  Rochester  v.  Montemth,  403. 

6.  So  where  the  copartners  agree 
that  the  business  shall  be  carried  on  by 


and  in  the  name  of  an  individual  not 
himself  interested,  his  name  is  the  co- 
partnership name,  and  is  binding  upon 
the  firm  when  used  in  its  business.    lb, 

7.  Where  the  proprietors  of  a  line  of 
canal  boats,  by  articles  between  them- 
selves, agreed  that  the  business  of  the 
concern  at  Rochester  should  be  conduct- 
ed by  J.  A.,  one  of  the  proprietors,  in 
his  own  name,  and  that  at  Albany  it 
should  be  conducted  by  W.  M.,  an 
agent,  in  his  name,  but  in  behalf  of  and 
upon  the  responsibility  of  the  defend- 
ants, who  were  two  of  the  proprietors  ; 
that  no  copartnership  name  should  be 
used,  and  no  paper  made,  accepted  or 
indorsed  in  the  name  or  on  account  of 
the  copartnership ;  and  that  each  party 
should  raise  his  share  of  the  money 
needed  by  the  concern  upon  his  own 
responsibility,  and  the  other  parties 
were  not  to  be  liable  therefor,  but  all 
the  parties  were  to  share  equally  in  the 
profits :  Held,  that  a  bill  of  exchange 
drawn  by  J.  A.  in  his  own  name  to 
raise  money  for  the  business  of  the  con- 
cern, upon,  and  accepted  by  W.  M.  in 
his  name,  and  which  was  discounted  by 
the  plaintiffs,  bound  all  the  proprietors 
as  aectptors,    Jb, 

8.  Held  further,  that  all  the  proprie- 
tors were  chargeable  as  drawers ;  and 
that  no  notice  of  non-payment  was  ne- 
cessary, the  drawers  and  acceptors  be- 
ing the  same  persons ;  and  also  that  the 
fact  that  the  paper  was  drawn  contrary 
to  the  agreement  among  the  partners, 
did  not  affect  third  persons  who  took  it 
without  notice,    lb, 

9.  In  such  a  case,  U  seems,  that  the 
plaintiff  cannot  recover  on  a  count  for 
money  lent,  without  showing  that  the 
avails  of  the  draft  actually  went  into  the 
copartnership  business.  Per  Bronsom, 
C.  J.    lb, 

10.  The  partners  of  a  firm,  by  adopt- 
ing and  u^ng  in  their  business  the  name 
of  a  single  individual  for  that  of  their 
firm,  will  subsequently  be  bound  by  the 
use  of  such  name,  to  the  same  extent 
as  though  they  had  used  the  ordinary 
name  of  their  firm.  Palmer  v.  Ste- 
phens, 471. 

11.  Where  the  partners  of  a  firm 
have  a  copartnership  name  which  they 
ordinarily  use,  they  will  not  be  bound 
by  the  use  of  a  new  name,  unless  it  be 
shown  that  all  the  partners  have  assent- 
ed to  the  use  of  such  new  name,  or  that 
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<Im  partner  who  wis  entrosted  with  the 
oontrol  and  management  of  the  baaineee 
Of  the  firm  had  so  assented,    lb, 

PERSONAL  PRO^VRTT. 

Thongh  grass,  growing,  is  in  general 
^rcel  of  the  r^ty,  yet  where  it  is 
owned  by  one  who  does  not  also  own 
the  land,  it  is  personal  property,  and 
may  be  mortgaged  and  sold  as  such. 
Per  JiwETT,  J.    Smitk  t.  Jenh,  580. 

PLEADINGS. 

In  assumpsit  by  hnsband  and  wife, 
the  declaration  ronet  state  the  interest 
of  the  wife  in  the  contract ;  and  for  the 
want  of  such  statement  in  this  case,  the 
judgment  was  arrested.  Thame  t.  Dil- 
Hnghamy  254. 

2.  In  general,  the  wife  cannot  be 
joined  as  plaintiff  with  her  husband  in 
an  action  on  a  contract  made  during  co- 
tertore  ;  but  where  she  is  the  meritori- 
ous cause  of  action,  and  there  was  an 
express  promise  made  to  her,  she  may 
be  joined.    Per  Beardsley,  J.    lb* 

3.  In  such  case  the  declaration  must 
state  the  facts  necessary  to  bring  it 
within  the  exception,    lb. 

4.  Where,  in  an  action  by  husband 
and  wifb,  the  plaintiff  *s  ease  was,  that 
while  the  wife  was  sole,  money  had 
been  paid  by  a  third  person  to  the  de- 
fendant's testator,  to  be  enjoyed  by  him 
during  life,  and  then  to  be  paid  to  her; 
heldj  that  the  plaintiffs  could  not  reco- 
ver on  a  count  for  money  had  and  re- 
reoeived,  but  should  ha?e  declared  spe- 
cially,    lb. 

6.  A  plea  of  a  discharge  obtained 
upon  a  voluntary  application  under  the 
bankrupt  act  roust  state  positively  that 
the  defendant  at  the  time  of  presenting 
his  petition  was  "  owing  debts,*'  &c.  It 
is  not  enough  that  such  fact  is  stated  to 
have  been  contained  in  the  petition  pre- 
sented to  the  district  court.  Vamnm  v. 
Wheeler,  931. 

6.  A  plea  of  a  bankrupt  discharge 
must  show  that  the  plaintiff's  debt  is 
not  of  the  class  mentioned  in  the  first 
section  of  the  act  as  having  been  created 
in  consequence  of  a  defalcation  as  a  pt^ 
lie  officer,  or  as  executor,  ^c.  Maples  v. 
Bumside,  839. 

7.  Whether  a  replication  to  a  plea  of 
a  bankrupt  discharge,  averring  generally 
that  the  discharge  was  obtained  through 
fraud  and  'wilful  concealment  of  the 


bankrupt's  property,  aooompanied  by  a 
notice'  specifying  the  acts  of  fraud  and 
concealment,  is  j^ood,  ^erff.     lb. 

8.  In  an  action  for  a  publication, 
charging  the  plaintiff  with  being  in  bad 
repute  in  a  particular  county,  it  is  a 
good  pfea  that  the  plaintiff  resides  in 
and  is  known  in  the  county  named,  and 
there  sustains  the  reputation  of  '*n 
proud,  captions,  censorious,  arbitrary , 
dogmatical,  malicious,  illiberal  and  lid-*, 
gious  man."     Cooper  v.  CheeUy,  347. 

9.  In  such  an  action  a  plea  averring 
generally  that  the  plaintiff,  residing  in 
and  being  known  in  the  county  in  ques- 
tion, had  acquired  a  bad  reputalion 
there,  is  (?ood.    lb. 

10.  Where  the  plaintiff  is  charged 
with  the  reputation  of  having  commit- 
ted a  particular  offence,  or  with  having 
neglected  some  particular  dnty,  the  de- 
fendant cannot  rely  upon  the  reputation 
charged,  bat  mnst  aver  and  prove  the 
plaintiff  actually  guilty.  Such  a  case 
IS  distinguishable  from  one  where  genO' 
rtd  bad  reputation  is  charged.  There 
the  plea  mfsy  allege  the  existence  of 
such  reputation  merely.  Per  JswETTy 
J.     lb. 

11.  A  plea  answering  only  pavt  ci  a 
count,  is  bad,  though  other  parts  are 
answered  by  other  j^eas,  and  the  gene- 
ral issue  is  pleaded  to  the  whole  decla- 
ration,   lb, 

12.  Upon  demurrer  the  court  gives 
judgment  against  the  party  committing 
the  first  fault,  if  the  defect  is  one^f 
substance.     Lipe  v.  Becker,  568. 

18.  A  plea  m  abatement  setting  up 
the  misnomer  of  the  defendant  ooni- 
meneing  **  And  the  said  Basil  W., 
against  whom  the  said  plaintiff  has  ex- 
hibited his  declaralion  by  the  name  of 
Basweli  W.,  comes  and  says,"  is  bad 
on  special  demurrer.  It  should  com- 
mence "And  Basil  W."  &c.  Per 
Jewett,  J.    Hyde  v.  Watson,  67e. 

PRINCIPAL   AND  AGENT. 

Where  an  agent  acts  in  his  own 
name,  he  binds  himself  and  not  his  prin- 
cipal. The  Bank  of  Rochester  v.  Mom- 
teeah,  409. 

9.  Where  one  executes  an  instrument 
in  the  name  of  another,  assuming  to  be 
his  agent,  but  having  in  fact  no  author* 
ity  fer  that  purpose,  he  is  himself  bound 
as  a  principal.  Palmer  v.  Stephens^ 
471. 
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3.  Whetber  this  role  would  apply  in 
a  oase  where  the  name  of  the  assumed 
agent  did  not  appear  on  the  paper, 
fiiere.     "Per  Bbardsliy,  J.    Ih, 

4.  To  exempt  the  party  assuming  to 
be  agent  from  the  operation  of  this  role, 
it  most  appear  that  be  was  such  when 
he  signed  the  iostrument.  A  subse- 
qoent  ratification  by  the  party  named  as 
principal  wonld  not  affect  the  question. 

6.  The  defendant,  a  clerk  of  a  mer- 
eantile  firm,  consisting  of  Gideon  Ste- 
phens and  three  of  his  sons,  who  ordi- 
narily transacted  their  business  under 
the  name  of  G.  Stephens  &  Sons,  hav- 
ing authority  to  make  notes  in  behalf  of 
the  firm,  but  not  in  behalf  of  Gideon 
Stephens  individually,  made  a  note  to 
the  plaintiff  upon  a  partnership  transac- 
tion and  signed  the  same  G,  Stephens^ 
adding  his  own  initials ;  held,  that  the 
defendant  was  himself  liable  on  the 
note,  unless  it  were  shown  that  the  firm 
was  bound  in  consequence  of  having 
adopted  the  name  of  G.  Stephens  as  a 
proper  name  to  designate  such  firm  in 
the  transaction  of  its  business,    lb, 

PRINCIPAL  AND  SURETY. 

The  defendant  having  in  his  posses- 
sion a  promissory  note  payable  to  the 
plaintiflb,  a  banking  corporation,  or  or- 
der, made  by  three  persons,  two  of 
whom,  whose  names  stood  last,  had 
added  the  M'ord  *'  surety  ''  to  their  sig- 
natures, indorsed  his  own  name  on  the 
bade  and  procured  it  to  be  discounted  at 
the  plaintiff's  bank;  there  being  no 
proof  of  the  origin  of  the  note,  hetd, 
that  although  among  the  makers  the 
last  two  were  sureties  for  the  first,  yet 
aU  the  makers  were  the  primary  debt- 
ors of  the  plaintiff,  and  the  defendant 
stood  in  the  light  of  ^^V  surety,  and 
was  therefore  entitled  to  show  in  his 
defence  that  the  plaintiffs  had,  by  an 
arrangement  with  the  makers,  extend- 
ed the  time  of  payment.  Bank  of  Or- 
kan$  V.  Scarry,  116. 

RBLBASE. 

The  word  '*  demand  "  in  an  acquit- 
tance is  more  comprehensive  than  any 
other,  except  *'  claim ;"  and  when  used 
in  a  release,  all  causes  of  action  and  all 
rights  whatever  are  extinguished.  Per 
Beardslby,  J.     Vedder  v.  Vedder,  257. 

2,  The  plaintiff  having  a  cause,  of  ao- 
22* 


tion  a^nst  the  defendant  for  a  t9fiiau$ 
entry  by  the  latter  upon  his  land  and 
causing  a  nuisance  thereon,  from  which 
damages  ensued,  upon  sufllcient  consid- 
eration, discharged  the  defendant  from 
all  demands,  and  afterwards  the  plaintiff 
sustained  damages  by  the  continuance  of 
the  nuisance  ;  held  that  such  discharge 
extinguished  all  right  of  action,  not  only 
for  the  original  injury  and  the  damages 
up  to  that  time,  but  for  all  future  dam- 
ages occasioned  by  the  nuisance.   lb, 

3.  If  the  defendant  had  placed  the 
nuisance  upon  his  own  land,  and  the 
plaintiff's  demand  was  for  consequen- 
tial damages  only,  a  discharge  by  the 
plaintiff  would  not  have  extinguished 
the  right  of  action  for  future  damages. 
Per  Beardsley,  J.    lb, 

SALE  AND  DELIVERY  OF  GOODS. 

Where,  upon  a  sale  of  personal  pro- 
perty, consiBting  of  heavy  articles,  as 
lumber,  l3ring  upon  a  dock,  which  had 
been  previously  measured,  the  vendor 
and  vendee,  being  at  the  place  where 
the  property  is,  agree  upon  a  sale  by 
words  in  presenti,  and  there  is  nothing 
to  be  done  to  ascertain  the  quantity, 
quality  or  value  of  the  articles,  and  then 
payment  is  postponed  till  another  time, 
or  till  the  happening  of  some  other 
event,  the  property  is  deemed  to  be  de- 
livered and  the  sale  is  complete.  Shind- 
ler  V.  Houston,  48. 

2.  Plaintiff  and  defendant  bargained 
respecting  the  sale,  by  the  former  to 
the  latter,  of  a  quantity  of  lumber,  piled 
apart  from  other  lumber,  on  a  dock  and 
in  the  view  of  the  parties  at  the  time  of 
the  bargain,  and  which  had  been  before 
that  time  measured  and  inspected.  The 
defendant  offered  a  certain  price  per 
foot,  which  being  satisfactory  to  the 
plaintiff,  he  said,  "the  lumber  is 
yours."  The  defendant  then  told  the 
plaintiff  to  get  the  inspector's  bill  of  the 
lumber  and  take  it  to  one  House,  who 
was  the  defendant's  agent,  and  who  he 
said  would  pay  the  amount.  This  was 
soon  after  done,  but  payment  was  refus- 
ed. The  price  being  over  fifty  dollars, 
and  the  statute  of  frauds  being  relied 
on,  it  was  held  in  an  action  for  the  price 
of  the  lumber,  uppn  a  declaration  for 
lumber  sold  and  delivered,  that  the 
court  below  was  right  in  refusing  to 
charge  that,  the  furnishing  of  the  in- 
spector's bill  was  a  condition  precedent. 
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or  that  the  property  did  not  pass  at  the 
time  of  the  bargain ;  and  that  the  facts 
were  properly  submitted  to  the  jury 
with  iostnietions  that  they  might  find 
an  absolute  deli?ery  and  acceptance  of 
the  lumber  at  the  time  of  the  bargain, 
and  that  the  payment  was  postponed 
and  credit  ^ven  therefor  until  the  in* 
specter's  bill  should  be  presented  to 
House.    B. 

3.  It  is  not  necessary,  in  order  to  ter- 
minate the  vendor's  right  oi  stoppage  in 
transitu^  that  the  goods,  after  amving 
at  the  place  of  delivety,  should  ha?e 
come  to  the  corporeal  possession  of  ttie 
consignee.  A  constructive  possession, 
or  the  exercising  of  acts  of  ownership 
by  the  consignee  after  such  arrival,  is 
sofiicient.  Per  Bronson,  C.  J.  Mot- 
tram  V.  Heyefy  483. 

4.  The  defendants,  merchants  in 
New  York,  ordered  a  cask  of  hardware 
from  the  piaintifib,  who  were  manufac- 
turers in  England,  and  it  was  shipped 
on  board  a  vessel  which  arrived  in  New 
York  on  the  7th  of  April,  on  which  day 
the  defendants,  having  received  the  bill 
of  lading,  paid  the  freight,  and  on  the 
9th  of  April  erdered  the  goods  st  the 
custom-house.  After  this  they  were 
taken  to  the  public  store,  and  while  re- 
maining there,  and  before  the  duties 
were  paid,  the  defendants  having  be- 
come bankrupt,  the  plaintiffs'  agent,  on 
the  28th  of  April,  demanded  the  goods 
of  the  defendants ;  hdd^  that  the  tran- 
situs  had  ended  when  the  demand  was 
made,  and  that  the  plaintiff  had  no 
right  to  stop  the  goods.    lb. 

5.  //  seemSy  the  case  would  have  been 
different  if  the  freight  had  not  been  paid, 
or  if  no  entry  of  the  goods  had  been 
made.    Per  Bronson,  C.  J.    lb, 

6.  Upon  a  sale  of  merchandise  for 
cash  to  be  paid  on  delivery,  the  defend- 
ant offered  the  plaintiff^'  servant,  who 
made  the  delivery,  a  note  of  the  plain- 
tiffs which  had  become  payable,  for 
nearly  the  amount,  and  cash  for  the  re- 
sidue, which  the  plaintiffis  declining  to 
receive,  the  defendant  refused  to  give 
up  the  goods,  or  pay  the  money ;  fUldy 
that  no  title  passed,  and  that  the  plain- 
tiffs could  maintain  replevin  for  the  pro- 
perty.   Leven  v.  Smithy  671. 

SLAimCR. 

The  prifilege  of  parties,  and  of  attor- 
neys, solicitors  and  connsel,  in  respect 


to  words  or  writing  used  in  the  course 
of  judicial  proceedings  reflecting  opofi 
others,  is  limited  to  matter  which  is 
pertinent  and  material ;  and  wiihia  that 
limit  the  protection  is  ooteplete,  and 
malice  ^annot  be  predicated  of  what  is 
so  said  or  written :  but  where  a  party 
or  an  attorney,  or  counsel  in  such  a  pro- 
ceeding goes  out  of  the  way  to  asperse 
and  vilify  another  by  words  or  writing 
not  material  or  pertinent  to  the  oontee- 
versy,  he  is  without  protection,  and  is 
liable  to  be  prosecuted  as  in  other  cases 
of  slander  or  libel.  Gilbert  ▼.  Tke  Peo- 
ple, 41. 

2.  Where  dne  acting  as  counsel  for 
the  plaintiff*  in  a  justice's  court  prepared 
and  presented  a  declaration  in  an  actaon 
of  trespass  for  breaking  the  plaintiff's 
dose  and  killing  and  otherwise  injaring 
his  sheep,  in  which,  among  other  pro- 
voking expressions  concerning  the  de- 
fendant, was  inserted  allegations  that 
the  defendant  was  **  reput^  to  be  fond 
of  sheep,  bucks  and  ewes,  and  of  wool, 
mutton  and  lambs,"  and  to  be  *'  in  the 
habit  of  biting  sheep,"  and  it  was  add- 
ed that  *'  if  guilty,  he  ought  to  be  hang- 
ed or  shot,"  it  was  held  that  an  indict- 
ment charging  such  matter  as  libellous 
and  alleging  malice,  was  good  on  de- 
murrer,    lb. 

3.  Where  a  declaration  in  slander 
stated  a  oomplaint  before  the  grand  jury, 
and  that  the  plaintiff*  was  sworn  and 
gave  evidence  upon  such  complaint,  and 
contained  a  colloquium  concerning  the 
evidence  so  given,  and  charged  the  de- 
fendant with  having  spoken  words  in 
themselves  imputing  perjury  to  the 
plaintiff* in  giving  such  testimony;  heldj 
that  the  action  could  not  be  sustained 
without  proof  of  such  proceedings  be- 
fore the  grand  jury.  Emery  v.  JtfHiier, 
908. 

4.  Thecaseof/acoftsv.  PVfer,  (SJBfl; 
974,)  commented  on  and  explained.  76. 

6.  Where  it  was  proved  that  the  de- 
fendant had  said  of  the  plaintiff*  that  he 
had  stolen  *'  the  Spaniard's  money," 
such  words  being  laid  without  any  aver- 
ment or  colloquium  respecting  the  loss 
or  stealing  of  such  money ;  held,  that 
the  plaintiff"  was  not  entitled  to  prove  a 
report  in  the  neighborhood  that  a  Span- 
iard's money  had  been  stolen.    lb. 

6.  Where  words  are  actionable  only 
on  aooount  of  the  official  or  professional 
ohuraoter  of  the    plaintiff,  it  is  not 
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enoDgh  that  they  tend  to  injare  him  in 
luB  office  or  calling,  bat  they  mast  re- 
late to  his  official  or  business  character, 
and  impate  misconduct  to  him  in  that 
characier.  Van  Tassel  r.  Cajpron^  350. 
7.  The  declaration  chaived  the 
speaking  of  the  following  words  of  the 
pUintiflT  in  his  character  of  a  justice 
of  the  peace:  "There  is  a  combined 
company  here  to  cheat  strangers,  and 
'Squire  Van  Tassel  has  a  hand  in  it. 
K.  A.,  J.  6.,  and  'Squire  Van  Tassel 
are  a  aet  of  damned  black-legs ;"  but  it 
did  not  show  that  the  imputation  was 
eonnected  with  the  plaintiff^  c^kial 
oondoct ;  held^  not  actionable.    lb. 

8.  Words  (barging  the  J^laintilf,  a 
jqedce  of  the  peace^  with  omitting  to 
uifbrm  a  party  who  had  recorered  a 
judgment  before  him,  of  the  fact  that 
the  constable,  who  had  the  execution, 
had  rendered  himself  liable  for  not  re- 
tuminjg  the  same  in  time,  do  not  impute 
officiarinisoonduct.    Ib» 

0.  An  action  fbr  words  will  not  lie 
against  a  party  who  speaks  in  the  per- 
formance of  any  duty  legal  or  moral, 
public  or  private,  or  in  the  assertion  of 
his  own  rights,  or  to  yindieate  or  pro- 
tect hie  interest,  without  proof  of  ex- 
press malice,  though  the  charge  imput- 
ed be  without  foundation.  Per  Beads- 
lit,  J.     Thorn  y.  Moser^  488. 

10.  Where  the  defendant  had  a  forg- 
ed check  passed  to  him  by  a  stranger, 
and  afterwards  a  relative  of  the  plaintiff 
having  beard  that  the  defendant  had 
charged  the  plaintiff  with  the  forgery, 
of  his  own  accord  applied  to  the  defend- 
ant, (saying,  however,  that  he  came  at 
the  plaintiff's  request,)  for  information 
respecting  the  charge,  and  to  convince 
the  defendant  that  he  was  mistaken,  and 
tiierenpon  the  defendant  told  him  that 
the  plaintiff  was  unquestionably  guilty, 
and  proposed  to  arrange  the  matter  by 
leeeiving  the  amount  obtained  on  the 
cheek,  and  on  that  occasion  persisted  in 
the  charge  afler  being  warned  not  to  do 
so ;  held,  that  the  conversation  was  not 
privileged,  and  that  the  plaintiff  was  en- 
cided  to  recover  without  proof  of  ex- 
press malice,     lb. 

11.  Nor  would  it  be  privileged  if  the 


plaintiff  had  actually  procured  the  per- 
son to  go  to  the  defendant  for  the  pur- 
pose mentioned.  Per  Beardsley,  J. 
lb. 

TRIAL. 

Where,  in  an  indictment  against 
three  persons  for  misdemeanor,  distinct 
offences  were  charged  in  different 
counts,  and  on  the  trial,  the  defendants 
being  tried  together,  the  evidence  tend- 
ed to  show  that  two  crimes  had  been 
committed,  and  when  the  prosecution 
rested  there  was  no  evidence  against 
one  of  the  defendants  in  respect  to  one 
of  the  offences  chaiged,  though  there 
was  testimony  tending  to  show  them  all 
ffuilty  of  the  other  offence,  and  the  de- 
fendants applied  to  the  court  to  compel 
the  prosecutor  to  elect  for  which  offenoe 
he  would  proceed,  it  was  held  that  he 
should  have  been  required  to  miJce  sueh 
election.     The  Peoj^  v.  Ckfsleilo,  83. 

9.  Such  application  being  addressed 
to  the  disoretion  of  the  court,  before 
which  the  trial  took  place,  whether  a 
decision  denying  it  could  be  corrected 
by  this  court  upon  a  bill  of  exceptions, 
quere.    lb. 

WARRANTY. 

In  executed  contracts  for  the  sale  of 
personal  property,  where  there  is  nei- 
ther fraud  nor  express  warranty,  the 
purchaser  takes  the  property  at  his  own 
risk,  as  to  its  quality  and  condition. 
Moses  V.  Mead,  378. 

2.  The  case  of  a  sale  by  sample, 
where  a  warranty  is  allowed  to  be  im- 
plied, that  the  bulk  of  the  article  corres- 
ponds in  quality  with  the  sample  exhib- 
ited, forms  a  well-established  exception 
to  the  general  rule.  P^r  Bronson.,  C.  J. 
lb. 

8.  Where  provisions  are  .sold  as  mer- 
chandise, (and  not  for  immediate  con- 
sumption by  the  purchaser,)  there  is  no 
implied  warranty  of  soundness,    lb. 

4.  //  seems,  that  where  provisions  are 
sold  for  domestic  use,  the  law  presumes 
that  the  seller  is  acquainted  with  their 
quality,  and  he  is  liable  to  the  purchas- 
er if  they  turn  out  to  be  unwholesome. 
Per  Bronson,  C.  J.    J^. 
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The  American  Law  op  Rial  Proper- 
ty. By  Francis  Hilliard,  Coud- 
sellor  at  Law.  Second  edition,  re- 
Tised,  correc^d,  and  enlarged.  In 
two  volumes.  Philadelphia :  Lea  & 
Blanchard*     1846. 

The  first  edition  of  this  work  was 
published  in  1838.  That  it  has  borne 
the  test  of  practice  and  experience  is 
shown  by  the  fact  that  another  edition 
is  now  called  for,  which,  from  the 
slight  examination  we  have  already 
made,  we  do  not  hesitate  to  pronounce 
a  decided  improvement  upon  the  first, 
the  work  having  been  brought  down  to 
the  present  time  by  the  addition  of 
English  and  American  cases  decided, 
and  statutes  enacted,  since  it  was  first 
published.  The  new  matter,  incorpo- 
rated into  the  text  and  notes,  enlarges 
the  book  at  least  one  fourth  from  its 
original  size. 

Before  the  appearance  of  Mr.  Hil- 
liard*s  work,  Mr.  Cruise's  Digest  of 
the  Laws'  of  England  respecting  Real 
Property,  was  indispensable  to  the 
American  lawyer,  and  had  passed 
through  several  editions  in  this  coun- 
try. It  has  been  regarded  as  a  roost 
valuable  work,  both  as  a  manual  for 
dailv  use  in  practice,  and  as  a  text- 
book for  the  student.  But  it  contains 
much  that  is  of  no  practical  use  to  the 
practitioner  in  this  country,  and  is  defi- 
cient in  several  important  particulars, 
inasmuch  as  the  law  of  real  property 
with  us  has  undergone  many  changes 
by  the  varying  course  of  legislation  in 
the  several  states.  The  work  before 
us  supplies  this  deficiency  in  a  highly 
satisfactory  manner.  It  is  beyond  all 
question  the  best  work  of  the  kind  that 
we  now  have,  and  although  we  doubt 
whether  this  or  any  other  work  will  be 


likely  to  supplmU  Cruisers  Digest,  we 
do  not  hesitate  to  say,  that  of  Uie  two, 
this  is  the  most  valuable  to  the  Ameri- 
can lawyer.  We  congratulate  the  au- 
thor upon  the  successful  accomplish- 
ment of  the  arduous  task  he  undertook 
in  reducing  the  vast  body  of  the  Ameri- 
can law  of  real  property  to  *'  portable 
sixe,''  and  we  do  not  doubt  that  his 
labors  will  be  duly  appreciated  by  the 
profession. 

The  Juryman's  Guide  :  Designed  for 

•  THE   Citizens  op   Maine.     Bt   sl 

Member   op    the  Bar.    Portland: 

Hyde,  Lord  &  Dureo.  1846.  pp.  45. 

This  work  has  been  compiled,  as  we 
learn  from  the  preface,  ''for  the  benefit 
of  such  persons,  who  [as]  have  neither 
time  nor  inclination  to  peruse  the  laws 
of  the  state,  and  the  decisions  of  courts 
touching  the  duty  of  iurors,  comprising 
in  the  smallest  possible  space,  and  at  a 
trifling  expense,  the  required  informar 
tion.  It  is  an  unpretending  work,  upon 
an  important  subject,  .and  is  submitted 
to  the  public  with  great  diffidence." 
As  we  never  expect  to  serve  upon  a 
jury,  we  have  not  read  this  work  with 
much  interest  or  care,  but  it  seems  to  be 
carefully  drawn  up,  and  well  executed. 
We  confess  to  some  doubt  as  to  the 
utility  of  such  works,  having  the  same 
horror  of  a  very  wise  and  intelligent 
juror,  that  Sir  Walter  Scott  had  of  a 
very  religious  woman.  Jurors  ordinarily 
obtain  sufficient  information  from  the 
court  as  to  their  duties,  and  leain  law 
enongh  during  one  term,  to  serve  a 
whole  neighborhood  a  score  of  years. 
We  hope  the  author  may  herea(\er  treat 
of  some  subject  more  useful  and  interest^ 
ing  to  our  profession,  with  as  much  skill 
as  he  has  ahown  in  the  present  work. 
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Recent  American  Digests.  — We 
regard  it  as  a  fortunate  circamstance 
that  the  profession  have  recently  been 
famished  with  numerous  digests  of  the 
decisions  of  superior  tribunals;  and 
espedally  that  each  state  is  likely  soon 
lo  have  a  digest  of  its  own  reports.  Our 
readers  are  also  aware,  that  a  digest 
of  all  the  American  cases  has  long 
been  in  preparation,  the  last  Tolnme 
of  which  is  now  before,  the  public. 
Among  the  digests  which  have  recently 
been  published,  and  which  are  very 
creditable  to  the  editors,  may  be  men- 
tioned Minot*8,of  MassachusettSyWash- 
bnrn^s,  of  Vermont,  and  Gilman^s,  of 
Indiana  and  Illinois.  We  have  seen 
some  of  the  sheets  of  a  digest  of  the 
New  Hampshire  Reports,  by  Judge 
Gilchrist,  and  we  understand  that  a 
gentleman  of  the  Maine  bar  has  in 
preparation  a  digest  ef  the  deeisioaB  in 
that  state. 

We  have  had  occasion  to  use  Mr. 
Minot's  work  nore  than  any  of  thd 
others,  and  we  tbink  it  has  many 
capital  requisites  of  a  book  which  is  a 
neoeesary  and  useful  incnmbrtoce  on 
the  table  of  every  practitioner  in  our 
own  state.  For  convenience  of  refer^ 
enee,  it  is  superior  to  any  work  of  the 
land  with  which  we  are  acquainted. 
There  is  a  full  table  of  cases,  oontain- 
mg  the  names  of  plaintiffs  and  defend- 
ants under  each  letter,  with  references 
to  the  yolume  where  the  case  isjreport- 
ed,  and  also  the  page  of  the  work  itself, 
where  the  ease  may  be  found.  The 
Mmc  is  also  full,  complete  and  con- 
venient. The  faults  of  the  digest  are 
SQoh  as  are  to  be  expected  from  the 
Manner  in  which  it  was  made.  '*  It 
was  origin^y  intended,"  says  Mr. 
Minot,  in  his  preface,  **  that  this  digest 
should  be  wholly  compiled  by  myself. 
Subsequently,  on  account  of  the  urgent 
denumd  of  the  profession  for  such  a 
work,  it  became  advisable  that  it  should 
be  published  Tory  much  sooner  than 
would  have  been  practicable  under  that 


arrangement  and  a  new  one  was  en- 
tered into,  by  which  the  greater  part  of 
it  was  to  be  written  by  others,  the 
whole,  however,  remaining  under  my 
direction  and  supervision.  Accordingly^ 
my  office  has  been,  eicept  as  to  the 
articles  written  by  myself,  only  to  ar- 
range the  general  plan  of  the  Digest, 
so  that  every  part  of  the  work  shouM 
be  performed,  and  yet  repetition  be 
avoided,  and  to  so  modify  the  work  of 
those  gentlemen  who  actually  prepared 
the  respective  titles,  as  to  give  to  the 
whole  as  great  a  degree  of  unity  and 
correctness  as  was  practicable.  In  other 
respects,  the  titles  generally  stand  as 
prepared  by  them." 

It  is  obvious  that  a  work  made  in 
this  manner  cannot  be  so  complete  and 
satisfactory  as  one  made  by^a  single  in- 
dividual ;  out  it  is  to  be  consider^  that 
one  made  in  the  manner  last  named 
must,  ordinarily,  be  a  long  time  in 
preparation,  and  few  men,  competent 
to  the  work,  could  be  found  willing  to 
undertake  a  task  in  whioh  the  remunera- 
tion must  bear  no  comparison  with  the 
labor. 

The  United  States  Digest  is  a  work 
of  higher  pretensions  than  any  before 
published,  and  the  last  volume  has  been 
several  months  before  the  public.  The 
first  volume,  by  Messrs.  Metcalf  and 
Perkins,  appeared  in  1840.  We  spoke 
of  it  as  undoubtedly  the  best  work 
of  the  kind  ever  published  in  the 
country.  Subsequent  examination  and 
use  of  the  work  in  practice  has  con- 
firmed the  opinion  we  then  pronounced. 
The  remaining  volumes,  by  Mr.  Curtis, 
have  some  marked  defects,  which  are 
calculated  to  do  that  gentleman  injus- 
tice. There  is  nothing  m  these  volumes 
to  show  the  manner  in  which  they 
were  made.  The  reader  is  not  informed 
whether  Mr.  Curtis  did  the  whole 
work  himself,  or  had  the  assistance  of 
others,  for  whose  faithfulness  he  can 
only  be  held  responsible,  sub  mode. 
The  presumption,  in  the  absence  of 
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any  positive  statement,  would  be  that 
the  former  supposition  is  the  correct 
one.  But  we  have  reason  to  know  that 
the  fact  is  different ;  that  the  digest 
was  made  in  the  same  manner  as  that 
of  Mr.  Minot,  "only  more  so;"  by 
which  we  mean,  that  more  persons 
were  employed  on  this  work  than  on 
Mr.  MinOt's,  and,  consequently  the  de- 
fects, likely  to  arise  from  the  fact  that 
many  minds  were  engaged  upon  an 
undertaking  in  which  concentration  and 
unity  are  capital  requisites,  are  pro 
tanto  increased  in  the  work  itself.  But 
what  we  consider  a  most  serious  defect, 
and  one  which  it  is  not  too  late  to 
remedy,  is  the  entire  omission  of  any 
table  of  cases.  Such  a  defect  in  any 
ordinary  treatise  is  a  blemish,  but  in  a 
digest  we  regard  it  as  **  tolerable, 
and  not  to  be  endured."  We  know 
there  are  illustrious  examples  of  this, 
but  every  lawyer  knows  they  are  pes- 
Mima  exemplOf  and  not  to  be  drawn  into  a 
precedent. 

We  have  reason  to  know  that  con- 
siderable disapprobation  has  been  ex- 
pressed in  relation  to  this  work,  and 
our  attention  has  been  frequently  and 
urgently  called  to  it  by  members  of  the 
bar.  An  opinion  has  been  expressed, 
that  it  is  unfortunate  for  the  profession 
that  the  work  has  been  published  at  all, 
inasmuch  as  it  will  stand  in  the  way  of 
something  better.  To  this  we  cannot 
assent.  From  the  great  outlay  requU 
site  for  such  an  undertaking,  and  the 
length  of  time  it  must  require  for  any 
one,  two,  or  three  minds  to  prepare^ 
it,  there  is  no  probability  that  we  can 
expect  a  work  by  a  single  individual  of 
sufficient  eminence,  to  receive  the  confi- 
dence of  the  profession. 

Charlxstown  State  Prison. — A 
society  has  recently  been  formed  in  this 
establishment  called  the  Mutual  Aid 
Society,  the  principal  members  of  which 
are  those  prisoners  who  desire  to  asso- 
ciate together  for  the  purposes  of  the 
society.  What  these  specific  purposes 
are,  except  so  far  as  they  are  indicated 
by  the  name,  we  have  no  means  of 
knowing,  as  we  have  not  seen  the 
"constitution"  or  "by-laws."  We 
learn,  informally  however,  that  about 
two  hundred  prisoners  have  joined  the 
society,  and  that  the  first  public  meet- 
ing took  place  in  the  chapel  of  the 


prison,  on  the  fourth  day  of  July  last, 
under  circumstances  not  a  little  remark- 
able. No  restraint  was  imposed  opoa 
the  prisoners,  except  to  keep  good 
order,  and  observe  the  rules  of  th« 
society.,  After  prayer  by  the  chaplain, 
an  oration  was  delivered  by  the  warden, 
when  various  members  were  called 
upon  to  address  the  meeting.  '  There 
was  plenty  of  patriotism,  and  considera- 
ble native  eloquence.  B.  F.  Emery, 
who  whilom  practised  law  one  flight  of 
stairs  above  where  we  now  write,  was 
very  forcible  in  his  remarks,  which 
were  conceived  in  better  taste,  we  soe- 
pect,  than  some  of  his  ancient  jury 
harangues ;  and  he  exhibited  that  ready 
wit^  and  marked  talent  which  he  is  re- 
puted to  possess.  An  ode  waa  re- 
cited, and  then  sung  by  one  of  the 
prisoners.  Another  was  quite  eloquent 
on  the  Mexican  war ;  and  all  of  them 
spoke  in  favor  of  good  order  and  self- 
improvement.  The  exercises  continaed 
about  four  hours,  and  have  been  repre- 
sented to  us  as  in  the  highest  degree 
interesting,  and  even  instructive. 


»otc1^«9ot. 


It  MMBtfh  tint  dili  word 
for  in  Ihli  poddiof  U  not  c 
oot  ihinf  wUi  other  Udogi 
171  a. 

We  have  received  a  prospectus  of  the  uni- 
veraity  of  Memphis,  Tenn.,  exhibiting  views 
of  its  plan,  coarse  of  instruction,  and  general 
regulations,  with  the  trustees,  supervisors, 
and  faculties.  This  university  was  incor- 
porated last  January.  It  has  three  depart- 
ments of  instruction,  the  third  of  which  em- 
braces "  those  iq>propriate  and  high  attain- 
ments, which  are  demanded  by  correct  and 
enlarged  views  of  the  four  learned  profes- 
sions, viz.,  of  education,  of  law,  of  theolo- 
gy, and  medicine."  The  professors  in  the 
law  department  are,  Hon.  F.  P.  Stanton, 
pofessor  of  constitutional  law  and  national 
law,  including  the  conflict  of  laws,  or  in- 
ternational law.  Henry  G.  Smith,  professor 
of  commercial  law,  and  principles  and  jmc- 
tice  of  equity.  Hon.  V.  D.  Barry,  professor 
of  common  law,  including  pleading,  evi- 
dence, and  contracts. 

In  the  July  number  of  the  Western  Law 
Journal  it  is  announced  that  the  publiriier 
has  secured  the  services  of  the  Hon.  Charies 
D.  Coffin,  judge  of  the  superior  court  of 
Cincinnati,  m  conjunction  with  those  of  the 
present  editor,  to  commence  with  the  next 
number. 

The  statement  made  in  a  letter  from  Paris, 
alluded  to  in  our  last,  that  the  Hon.  William 
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Eeot  had  been  tppoinied  Dane  Professor  of 
Law  in  Hanrard  UniTenity,  was  not  entirely 
eorrect.  We  understand  that  Mr.  Kent  will 
probably  be  offered  the  Royall  Professor- 
•hip. 

In  our  first  article  this  month  the  reader 
will  have  no  difficulty  in  recognizing  the  pen 
of  the  i^ntleman  who  has  famished  as 
sereial  interesting  papers  on  continental 
juritpnideiice. 


We  understand  that  Chief  Justice  Wells, 
of  the  common  pleas,  is  about  to  take  up  his 
residence  near  coston. 

It  is  said  tkat  a  biography  of  the  late 
Judge  Story  is  in  preparation  by  his  son, 
WUliam  W.  Story,  Esq. 

The  state  of  Michigan  is  the  first  to  try 
the  experiment  of  abolishing  capital  punish- 
ment. 


(Dbtttmrs  JStrikt. 


DiiD,  in  BttDSor,  Maine,  May  27,  Hon. 
WiLUAM  D.  Williamson,  aged  66.  He 
WM  bom  at  Canterburv,  Conn.  July  31st, 
1779,  uid  was  graduatea  at  Brown  Univer- 
lity  in  1804.  Having  completed  his  profes- 
sional studies  in  the  office  of  the  Hon.  Sam- 
oelF.  Dickinson,  of  Amherst,  Mass.,  he 
vent  to  Bangor,  in  the  summer  of  1807, 
where  he  continued  to  reside  till  his  decease. 
While  at  the  threshold  of  his  professional 
career,  and  one  of  the  youngest  members  of 
the  bar,  the  executive  of  Massachusetts  con- 
ferred on  him  the  appointment  of  county 
•ttomey  for  the  county  of  Hancock.  This 
oOee  he  held  through  different  political  stute 
sdministrations,  until  his  election  to  the 
•enate  of  that  commonwealth,  in  the  spring. 
of  1816.  He  was  annually  elected  one  of 
the  senators  of  Lincoln,  Hancock  and  Wash- 
is^toB  district,  till  the  time  of  the  separation 
oTMaine,  in  1820.  On  the  organization  of 
the  new  sute  he  was  returned  senator  from 
his  own  county,  by  a  large  majority  of  the 
votes.  General  Chandler  having  been  elected 
seaitor  of  the  United  Slates,  Mr.  William- 
sea  socceeded  him  as  preskient  of  the  senate, 


and  aAerwards  became  the  constitutional 
and  acting  governor,  on  the  appointment  of 
Govemor  King,  as  one  of  the  commission- 
ers under  the  Spanish  treaty.  He  con* 
tinned  to  hold  the  office  of  governor  till  near 
the  close  of  the  first  politicsu  year^  in  Decem- 
ber, 1821,  when  he  took  his  seat  m  congress, 
to  which  he  had  been  elected.  On  the  dis- 
tricting of  the  Slate  anew  for  the  next  con- 
gress, unitmg  Somerset  with  Penobscot,  he 
was  succeeded  by  William  Kidder,  of  Somer- 
set. He  was  appointed  judge  of  probate  for 
Penobscot  county,  in  1824,  whicn  oGce  he 
held  until  the  change  in  the  constitution,  in 
1840. 

Mr.  Williamson  was  engaged  a  long  time 
upon  a  history  of  Maine,  which  was  pub- 
lished about  ten  years  ago.  It  is  an  elabo- 
rate work,  carefully  prepared,  and  verr 
valuable  to  the  historical  inquirer,  slthougn 
deficient  in  point  of  style,  and  somewlut 
cumbersome  as  to  arrangement. 

At  a  meetinff  of  the  Penobscot  bar,  held  in 
consequence  of  Mr.  Williamson's  death,  suit- 
able resolutions  were  adopted,  and  a  vote 
was  passed  to  attend  his  funeral. 


In0otoent0  In  iltla00ad)tt0ett0  for  3nm. 


NuneoriMolTMt. 

BMliteaee. 

NMwofMMterorJodft. 

Adans,  Zarctieua  H. 
Alden,J.D6ane, 
BiUy,  John  A. 
Bwartf  Wmiam, 
Bury,  Jacob  D. 

Boston, 

Rfwton, 

Brouklino, 

Backe^ 

BoMoi^ 

Driver, 

Merchant, 

Himtrwrlgbt, 

Parmer, 

Machinlat, 

June  13, 
"    16 
"    30, 
*•    24 
«    SO 

Bradfurd  Sumner. 
Geuffe  8.  Htllard. 
Bradford  Snmner. 
K.  P.  Barnard. 
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NuM  or  Innlfeiit. 

■Mhteoce. 

Oc6ai»U<». 

of  PiuMdiii«a. 

NamsoTMaateror  J«d| 

«• 

Blake,  Tyler  R. 

FaURi?er, 

Tnder, 

June  11, 

Oliver  PrttiCtttL 

Biaiiford.MeivioO. 
Bialey,  Eb^neaar  M. 

New  Bedford, 

Trader, 

CI 

4, 

Oliver  PreecoU, 

Fall  RWer, 

Laborer, 

(• 

18 

C.  J.  Holmes. 

Brickett,  Daniel  H. 
Brown,  Jane  C. 

HarerbUl, 

It 

17 

John  G.  Kine. 
George  W.  Warren. 

Lowell, 

Manner, 

(t 

30 

Bocklaod,  Walter,  9d, 
Burrows,  Natban  K. 
Ckamberiln,  Samael  C. 

Carpenter, 

t« 

3 

E.  D.  Beach. 

Trader, 

M 

19 

U.  J.  Holmes. 

Fkll  River, 

Laborer, 

U 

15; 

Oliver  Preftcoit. 

Cbaadlrr,  George  9. 

East  Brid«ewat«r, 

Pedler, 

U 

8, 

Welcome  Vising. 

CbaM,  Frederic  C. 
Cburcblll,  F.  W. 
Clifford,  Harrison, 

Cool  id  ge,  C.  Austin, 

Nantucket, 

Trader, 

II 

5| 

Charles  Bunker. 

Boston, 

Housewrifbt, 

C( 

13, 

Bradford  Sumner. 

Lynn, 

Trader, 

Ci 

4, 

John  G.  King. 

Roxbory, 

Auctioneer, 

Ci 

»7, 

Bradford  Sumner. 

Daliinger,  John  Jr. 

Cambridge, 

Trader, 

(1 

la, 

George  W.  Warren. 

David,  Joseph, 

Gloucester, 

Trader, 

1* 

30, 

John  G   King. 

Derlin,  Arthur, 

Teamster, 

l< 

37, 

George  W.  W'arren. 

Dewey,  Salmon, 

Amberst, 

F^irmer, 

u 

16 

Edward  Dickinson. 

Dewing,  SetU, 

Needbam, 

Surveyor, 

i< 

sw 

i>.  Leland. 

Edinands,  George  VV. 

Boston, 

Hatter, 

cc 

30. 

Ellis  GrayLorlng- 

Edwarda,  Henry, 

Boston, 

Mercbant, 

Ci 

19, 

William  MinoL 

Emerson,  William, 

Roxbury, 

Proviston  Dealer, 

Ci 

25, 

S.  Leland. 

Esles,  James  H. 

Fitcbburg, 

SasbABllndMannf. 

Ci 

16. 

Isaac  Davis. 

Faxon,  Isaiah, 

Boston, 

Mercbant, 

CI 

1? 

George  S.  Hillard. 
Charles  Bunker. 

Gardner,  Benjamin  F. 

Nantucket, 

Trader, 

cc 

as. 

Gillelt,  Simon, 

aulncy. 

Stable  Keeper, 

iC 

a^ 

S.  Leland. 

Glass,  Eztjkiel, 

Cbarlestown, 

Uborer, 

CI 

16, 

George  W.  Warren, 

Gould,  Josiah, 

Topsfleld, 

Yeoman, 

CC 

13 

John  G.  King. 

Hale,  Frederick  E. 

Obelsta, 

Currier, 

11 

la. 

Ellis  Gray  Loring. 

Hall,  Ezra  T. 

Roxbury, 

Blacksmttb, 

CC 

9, 

David  A.  SimmoBS. 

Hai^keil,  Lennidas, 

Gloucester, 

Trader, 

11 

3 

John  G.  King. 
George  S.  HlMard. 

Haaklns.  Charles  A. 
Heath,  Joaeph, 

Boston, 

aerk. 

CI 

34 

Barre, 

Farmer, 

CI 

1 

Walter  A.  BryanU 

Jenkins,  Solon,  3d, 

Boston, 

Trader, 

II 

33, 

Ellis  Gray  U»ring. 

Johnson,  Mnaes, 

Boston, 

Trader, 

II 

4, 

Ellis  Gray  Loriag. 

Jones,  Charles  H. 

Boston, 

Innbolder, 

c« 

37 

Bradford  Sumner. 

Kitiredgc,  Francis  M. 

Cbeimsford, 

Physician, 

CI 

8 

J.  (;.  Abholt. 

Knii-ht,  Holland  L. 

Boston, 

Manufacturer, 

l{ 

3^ 

Ellis  Gray  Loring. 
George  S.  Hillard. 

Luther,  Henrv  G. 

Boston, 
Fall  River, 

Dentist, 

It 

37^ 

Manchester,  Job  S. 

Trader, 

cc 

6 

C.  J.  Holmes. 

Maxwell,  William  D. 

Cambridge, 

Carpenter, 

il 

34 

George  W.  Warren. 

Morrison,  Cbarlea  K. 

Boston, 

Carpenter, 

u 

33^ 

Bradford  Sumner. 

Moulion, George  W. 

Trader, 

11 

19^ 

S.  P.  P.  Fay. 

Murray,  John, 

Dorcbester, 

Trader, 

CI 

4! 

George  VV.  WarreD. 

Perry,  Charles  H. 

Cambridge, 

Shoe  Dealer, 

iC 

5, 

Ellis  Gray  Loring. 

Pevear,  Charles  B. 

Roxbury, 

Bout  A.  Sboe  Manuf. 

t« 

13^ 

S.  Leland. 

Phillips,  Alvin  W. 

Cbarlestown, 

cc 

h 

Gfurge  W.  Warren- 

Fierce,  Ellas  D. 

Cbarlestown, 

Merchant, 

cc 

39 

(George  S.  Hillard. 

Pitts,  Seth  S. 

Uxbridge, 

Trader, 

II 

18 

Chas.  W.  HarUhorrt 

Pomnty,  Henry  F. 

Windsor, 

Yeoman, 

il 

16 

Franklin  O.  tisayles. 

Poole,  Ebenezer, 

Boston, 

Stone  Cutter, 

11 

30 

Ellia  Gray  Ixiring. 

Potter,  Nalliun  D. 

Boston, 

Trader, 

il 

4 

Elli.4  Gray  Luring. 

Pratt,  Rphraim  L. 

Boston, 

Merchant, 

i« 

4 

Ellis  Gray  Loring. 

Heed,  Charles  K. 

Roxbury, 

Baker, 

(1 

39. 

D.  A.  Simmons. 

Remtck,  Adoniram, 

Boston, 

Merchant, 

11 

30 

George  £:.  Hillard. 

Rich,  Isaac  B. 

Plymouth, 

Trader, 

11 

17 

William  Thomas. 

Richardson,  Charles, 

Pramingfaam, 
New  Bedford, 

Trader, 

cc 

17 

S.  P  P.  Fay. 

Ripner,  George,  M. 

Cooper, 

cc 

19 

Oliver  PrescolU 

Ruggle;',  Simon, 

Boston, 

Provision  Dealer, 

IC 

17 

Bradford  t'unmer. 

Sawyer,  Han  ford, 

Fitcbburg, 

Wheelwright, 

<* 

11 

Charles  .Mason. 

Skiflf;  Stephen, 

Tlsbury, 

It 

30, 

ThetKl.  G.  Maybew 

^ 

Spitz,  Peter  and  Bay-) 
man  P.                          I 

Boston, 

11 

17, 

George  a  Hillard. 

Terry,  Henry  G. 
ThomfMon.  Aucostoa  J. 
Todd,  Frederick  A. 

Roxbury, 

11 

15, 

George  3.  Hillard. 

Boston, 

Merchant, 

IC 

» 

George  8.  Hillard. 

Roxbury, 

Merchant, 

li 

16 

George  S.  Hillard. 

Tower,  Charles, 

Sturbrldae, 

Yeoman, 

«l 

30 

Chas.  VV.  Hnrtishon 

1. 

Tribble,  Isaac, 
Tucker,  Edwin  P 

Plymouth, 

'J'rader, 

II 

17 

William  Thomas. 

Belcbertown, 

Merchant, 

M 

16 

IthamarConkey. 
Uradfurd  Sumner. 

Turner,  Charies  N. 

Boston, 

Mason, 

It 

8 

Turner,  Henry  J. 

Boston, 

Mason, 

11 

12, 

Hradfurd  Sumner. 

Walker,  Jbhn, 
Walker,  William  B. 

Boston, 

Tin  Plate  Worker, 

cc 

30^ 

Uradford  Sunnier. 

Boston, 

Merchant  Tailor, 

CI 

30 

Bradford  Sunaner. 

Wall,  Samuel  J. 
Warner,  Jobn  E. 

Boston, 
Boston, 

Trader, 

Tin  Plate  Worker, 

11 

3?; 

Ellis  Gray  L4i?ing. 
Bradford  Sumner. 

Welch,  James  M. 
Wltberell,  Charles  A. 

Boston, 
Boston, 

Uousewright, 
Mason, 

it 
il 

1; 

George  S.  HiUarit 
Uradford  Sum  net* 

t 

Woodman,  Levi  T. 

Boston, 

Hoasewright, 
Sash  ^Blbid  Manuf. 

Ci 

i 

Hradfurd  Sumner. 

Worcester,  Lathrop  L. 

Fitcbburg, 

cc 

Isaac  Daviii. 
11.F.  Thomas.  ^ 

Young,  William  U. 

Leominster, 

TrMler, 

II 

iS 
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TRIAL  BY  JURY  IN  NEW  YORK, 

The  following  remarks  are  intended  to  apply  only  to  the  trial 
by  Jury,  as  aflfected  by  the  decisions  of  the  supreme  court  of  the 
state  of  New  York.  It  is  not  our  purpose  to  inquire  to  what  ex- 
tent the  principles  of  those  decisions  have  been  adopted  elsewhere, 
but  merely  to  show  that  the  principles  themselves,  are  no  less 
at  variance  with  common  law,  than  they  are  with  common  sense. 
They  are,  moreover,  unsanctioned  by  any  statute,  and  afford  a 
most  unfortunate  specimen  of  judicial  legislation. 

In  the  case  of  Coleman  v.  Hagerman,  (cited  6  Cowen,  564,)  the 
coi^t  granted  a  new  trial,  because  Grraham  had  been  admitted  a  ju- 
ror, after  swearing  on  his  examination,  that  he  had  no  knowledge  of 
the  facts  in  question,  and  no  bias  or  prejudice  for  or  against  either 
of  the  parties ;  but  that  from  what  he  had  read  of  the  affair  in  the 
newspapers,  he  had  formed  and  expressed  the  opinion  that  the 
defendant  ought  to  be  exemplarily  punished.  In  the  case  of  the 
People  Y.  Mather^  (4  Wendell,  242,)  the  court  held  that  the  law 
"  attaches  the  disqualification  to  the  fact  of  forming  and  expressing 
an  opinion,  and  does  not  look  beyond,  to  examine  or  weigh  the 
evidence  on  which  that  opinion  is  founded."  "  Can  a  juror,"  said 
the  court,  "  be  impartial  or  indifferent  to  the  question,  who,  from 
a  knowledge  of  the  fact,  confesses  that  he  has  made  up  his  mind 
that  the  accused  is  guilty  ?    It  is  a  fallacy  to  suppose  such  a  man 
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stands  impartial,  merely  because  he  had  no  malice  or  ill  will 
against  the  defendant."  (6  Co  wen,  563.)  In  the  case  of  the  Peo^ 
pie  V.  Vermilyeaj  (7  Cowen,  125,)  said  the  judge  delivering  the 
opinion  of  the  court :  '^  I  cannot  accede  to  the  proposition  that  a 
juror  may  not  be  questioned  whether  he  has  formed  or  expressed 
an  opinion." 

These  decisions,  which  are  confirmed  and  strengthened  by  vari- 
ous others,  establish  the  following  rules,  namely : 

I.  A  man  is  incompetent  to  serve  as  a  juror  in  a  case  in  which 
his  opinion  of  the  merits  of  the  controversy  has  been  formed  from 
bis  oton  knowledge  of  the  facts  in  issue,  although  he  is  wholly  free 
from  all  favor  or  malice  towards  either  of  the  parties. 

II.  A  man  is  incompetent  to  serve  as  a  juror  in  a  case  in  which 
he  hsts  formed  or  expressed  an  opinion  of  the  merits  of  the  contro- 
versy, founded  on  information  derived  from  the  newspapers,  or 
any  other  source. 

ni.  A  man  called  as  a  juror  may  be  interrogated  as  to  the  fact 
of  his  having  formed  or  expressed  an  opinion  of  the  merits  of  the 
controversy ;  and  his  confession  that  he  has  formed  or  expressed 
such  opinion,  is  of  itself  sufficient  evidence  of  his  incompetency. 

Before  trying  these  three  rules  by  the  practice  and  principles 
of  the  common  law,  let  us  bring  them  to  the  test  of  common 
sense. 

Rule  I.  A  man  who  sees  a  murder  committed  cannot  serve  as  a 
juror  on  the  trial  —  why?  Because  he  has  formed  an  opinion 
on  the  testimony  of  his  own  senses.  That  is,  jurors  must  be  solely 
influenced  by  the  declarations  of  others,  and  not  by  their  personal 
knowledge !  In  no  other  relations  of  life  do  men  act  upon  this  prin- 
ciple ;  on  the  contrary,  personal  knowledge  is  deemed  the  highest 
kind  of  evidence.  But  it  is  said,  all  the  jurors  should  have  the 
same  evidence  before  them.  The  rule  supposes  that  the  juror  is 
known  to  have  been  a  witness  of  the  transaction.  He  will  of  course 
be  made  a  witness  at  the  trial,  and  his  testimony  puts  the  other 
jurors  in  possession  of  all  the  information  he  himself  acquired  by 
being  an  eye-witness.  We  shall  see  presently  that  the  common 
law  provides  for  this  very  case,  and  prescribes  the  form  of  the  oath 
to  be  taken  by  the  juror  when  called  as  a  witness. 

Rule  II.  A  man  who  reads  in  the  newspaper,  or  receives  from  a 
friend,  an  account  of  a  murder,  and  believes  what  he  has  read  or 
heard,  is  incompetent  to  serve  as  a  juror  on  the  trial  of  the  murderer 
—  why  ?  Because  it  is  feared  he  will  not  give  a  verdict  according 
to  evidence^  although  he  should  swear  to  do  so,  and  could  have  no 
motive  to  do  otherwise.   What  a  libel  on  human  nature  !    No  mat- 
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ter  how  impartial,  upright  and  intelligent  a  man  may  be,  he  is 
declared  by  the  supreme  court  of  the  state  of  New  York  unfit  to 
sit  in  judgment  on  his  fellow-man,  simply  because  he  had  read  in 
a  newspaper  certain  statements  respecting  him,  and  had  from  those 
statements  necessarily  and  unavoidably  drawn  certain  conclusions. 
Of  the  practical  operation  of  these  rules  we  shall  speak  hereafter. 

Rule  III.  The  evidence  of  the  disqualification  of  the  juror  is 
furnished  by  the  juror's  own  declaration,  and  is  of  so  vague  and 
undetermined  a  nature,  that  almost  every  man,  whether  examined 
on  oath  or  not,  may  with  a  safe  conscience  excuse  himself  from 
serving  on  a  jury.  It  is  most  probable  that  a  man  who  is  indicted 
is  guilty,  since  a  grand  jury  has,  after  investigation,  declared  him 
to  be  so.  Every  man,  therefore,  who  is  called  as  a  juror  in  a 
criminal  case,  knows  that  the  defendant  has  been  arrested  for  crime, 
and  has  been  found  guilty  by  twelve  or  more  grand  jurors,  acting 
under  the  solemnity  of  an  oath,  and  after  the  examination  of  wit- 
nesses. If,  therefore,  he  may  excuse  himself  from  serving  on  the 
jury,  because  he  has  heard  or  read  that  the  accused  had  committed 
a  crime,  and  supposed  his  information  was  correct,  much  more 
may  he  excuse  himself,  when  the  very  records  of  the  court,  and 
the  proceeding  in  which  he  is  called  to  act  a  part,  all  bear  testi- 
mony against  the  defendant,  and  encourage  an  opinion  of  his  guilt. 
Should  a  juror  when  called,  declare  that  he  had  formed  an  opinion 
of  the  defendant's  guilt  from  the  declarations  of  a  neighbor,  he 
would  be  set  aside  as  incompetent ;  but  should  he  declare  his  opin- 
ion was  founded  on  the  oaths  of  the  grand  jury,  he  would  proba- 
bly be  told  he  had  no  right  to  form  an  opinion  on  such  grounds, 
and  would  be  compelled  to  serve.  So  much  for  the  common  sense 
of  these  rules. 

Let  us  now  see  how  far  they  are  sanctioned  by  the  common  law. 

L  Does  personal  knowledge  disqualify  a  juror?  "  It  is  no  ex- 
ception against  a  person  giving  evidence  for  or  against  a  prisoner, 
that  he  is  one  of  the  judges  or  jurors  who  is  to  try  him."  (2  Russell 
on  Crimes,  609.)  The  form  of  the  oath,  when  a  juror  is  a  wit- 
ness, is,  "  The  evidence  you  shall  give  to  this  court  and  your  fel' 
lowSy^  &c.  On  the  trial  of  Mary  Heath  for  perjury,  one  of  the 
jurors  was  sworn  as  a  witness  in  behalf  of  the  prosecution.  (10  State 
Trials,  123.)  "The  jury  may  go  upon  evidence  of  their  own 
personal  knowledge,  being  returned  de  vicineto.^^  Vaughan,  chief 
justice,  in  Bushnell's  case,  (Vaugh.  147.)  "  Vicinetum  is  de- 
rived ifrom  the  word  vicinus,  and  signifieth  neighborhood,  or  a 
place  near  at  hand,  or  a  neighbor-place ;  and  the  reason  wherefore 
the  jury  must  be  of  the  neighborhood,  is  for  that  vicinus  fada  vici' 
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ni  prcesumitur  scire.^^  (3  Coke  upon  Lilt.  468.)  "  If  a  juror  says 
he  will  pass  for  one  party  because  he  knows  the  verity  of  the  mat- 
ter, this  is  no  challenge  ;  but  if  he  8ay&  it  is  for  favor,  it  is  a  good 
challenge,  if  the  triors  found  he  spoke  it  for  favor  and  not  for 
truth."  (Trials  per  Pais,  189.)  In  an  action  of  replevin,  a  juror 
was  challenged  for  favor.  The  cause  was  submitted  to  triors,  and 
the  charge  of  Justice  Babington  to  the  triors,  is  thus  given:  "  If 
he  will  pass  for  one  party  whether  the  matter  be  true  or  false,  he  is 
favorable ;  so,  if  he  has  said  he  will  pass  for  one  party,  if  it  be  for 
affection  that  he  has  to  the  person,  and  not  for  the  truth  of  the 
matter,  he  is  favorable ;  but  if  it  be  for  the  truth  of  the  matter, 
that  he  has  knowledge  ofj  he  is  not  favorable.  Wherefore  you  will 
inquire  according  to  what  I  have  said."  (Fitz.  Cfaall.  22.)  In  trials 
before  the  house  of  lords,  individual  peers,  although  acting  in  feet 
as  jurors,  have  repeatedly  been  examined  as  witnesses. 

II.  Does  an  opinion  formed  or  expressed^  disqualify  a  juror  ? 
This  question  has  already  been  answered  in  part,  by  showing  that 
an  opinion  founded  on  personal  knowledge  does  not  disqualify. 
In  the  case  of  the  King  v.  Edmonds^  Chief  Justice  Abbot  (1821)  pro- 
nounced the  decision  of  the  king's  bench.  ^'  The  last  ground  for 
the  motion  for  a  new  trial,  was  the  refusal  of  what  has  been  called 
a  challenge  to  the  polls,  in  the  case  of  special  jurymen.  This 
challenge  was  made  on  the  ground  of  opinions  supposed  to  have 
been  expressed  by  these  gentlemen,  hostile  to  the  defendants  in 
this  cause.  There  was  no  offer  to  prove  such  an  expression  by 
any  intrinsic  evidence,  but  it  was  proposed  to  obtain  such  proof 
by  questions  put  to  the  jurymen  thmselves.  The  Lord  Chief 
Baron  refused  to  allow  such  questions  to  be  answered ;  and,  in  our 
opinion  he  was  right  in  his  refusal.  The  language  of  Mr.  Serjeant 
Hawkins  upon  this  subject  (Lib.  2,  Ch.  43,  sec.  48,)  is,  that  if  the 
juror  ^<  hath  declared  his  opinion  beforehand  that  the  party  is 
guilty,  or  will  be  hanged,  or  the  like,  yet  if  it  shall  s^ppear  that  the 
juror  hath  made  such  declamation  from  his  knowledge  of  the  cause, 
and  not  out  of  ill  will  to  the  party,  it  is  no  cause  of  challenge.'' 
So  that,  in  the  opinion  of  this  learned  writer,  the  declaration  of  a 
juryman  will  not  be  a  good  cause  of  challenge  unless  it  be  made  in 
terms,  or  under  circumstances,  denoting  an  ill  intention  toward  the 
party  challenging.  A  knowledge  of  certain  facts,  and  an  opinion 
that  those  facts  constitute  a  crime,  are  certainly  no  gtounds  of  chal- 
lenge, for  it  is  clearly  settled  that  a  juryman  cannot  be  challenged 
by  reason  of  his  having  pronounced  a  verdict  of  guilty  against 
another  person  charged  by  the  same  indictment."  (4  Barnewell  and 
Alderson,  471.) 
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in.  Can  a  juror  be  asked  whether  he  has  formed  or  expressed  an 
opinion  as  to  the  matter  in  issue  7  "  If  a  juryman  has  expressed  his 
wishes  as  to  the  result  of  the  trial,  or  his  opinion  of  the  guilt  or 
innocence  of  the  defendant  with  a  malicious  intention,  on  evi- 
dence of  the  facts,  he  will  be  set  aside."  1  Chitty's  Crim.  Law, 
542.)  Trial  of  Peter  Cook  at  Old  Bailey  for  high  treason.  The 
prisoner  challenged  William  Walker,  a  juror,  and  asked  if  he  had 
said  the  prisoner  was  guilty,  or  would  be  hanged.  Bakery  on  be- 
half of  the  crown—  "  My  Lord,  he  is  asking  the  juror  the  ques- 
tion." Justice  Rokeby  —  "  That  is  a  fact  the  prisoner  should  prove 
upon  him."  Counsel  for  the  prisoner  —  "I  think  any  man,  my 
lord,  that  comes  to  serve  upon  the  jury,  may  be  asked  any  ques- 
tion that  does  not  make  him  guilty  of  any  ofience,  or  liable  to 
punishment.  Now  if  any  of  these  gentlemen  that  are  returned 
upon  this  panel,  before  the  summons  have  declared  their  opinion 
that  the  prisoner  is  guilty,  or  ought  to  suffer,  with  submission,  the 
prisoner  may  ask  such  a  question,  whether  he  have  said  so,  yea  or 
no."  Justice  Powell  —  "  He  cannot  on  a  voir  dire  be  asked  any 
such  question?^  Justice  Rokeby  —  "It  is  not  denied  to  be  a  mate- 
rial question,  but  it  must  be  made  out  by  proop^  (13  State  Tri- 
als, 334.) 

We  now  return  to,  and  continue,  the  decision  of  the  court 
of  king's  bench,  already  quoted.  (4  Barnewell  and  Alderson.)  1.. 
C.  J.  Abbott,  after  quoting  a  number  of  authorities,  proceeded,. 
"  These  ancient  authorities  show  that  expressions  used  by  a  jury- 
man are  not  a  cause  of  challenge,  unless  they  are  to  be  referred  to 
something  of  personal  ill  will  towards  the  party  challenging  ;  also 
that  the  juryman  himself  is  not  to  be  sworn,  when  the  cause  of  the 
challenge  tends  to  his  dishonor ;  and,  to  be  sure,  it  is  a  dishonora- 
ble thing  for  a  man  to  express  ill  will  towards  a  person  accused  of 
crime,  in  regard  to  the  matter  of  accusation ;  and  accordingly  we 
find  it  established  in  late  times,  namely,  8  of  William  III.,  at  the 
trial  of  Peter  Cook,  that  such  questions  are  not  to  be  put  to  the 
juror  himself.  So  that  all  the  authority  in  the  law  on  this  head  is 
against  the  defendants,  and  shows  that  the  refusal  of  the  lord  chief 
baron  to  allow  the  proposed  question  to  be  answered,  was  most 
proper y  and  agreeable  to  the  hxw.^^ 

It  is  perfectly  obvious,  from  the  authorities  we  have  now  cited, 
that,  by  the  common  law,  no  man  is  disqualified  from  serving  on  a 
jury,  on  account  of  the  opinions  he  may  previously  have  formed 
or  expressed,  unless  those  opinions  indicated  personal  ill  will,  and, 
moreover,  that  he  cannot  be  himself  interrogated,  for  the  pur- 
pose of  eliciting  proof  of  such  ill  will.  But  the  common  law  of 
23* 
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England  is  the  common  law  of  the  state  of  New  York,  where  not 
altered  by  statute ;  and  hence  we  perceive  the  responsibility  as- 
sumed by  the  supreme  court,  in  subjecting,  on  its  own  authority, 
the  trial  by  jury  to  the  three  new  and  monstrous  rules  we  have 
been  examining* 

The  practical  operation  of  these  rules  is  most  disastrous,  being 
harassing  to  the  community,  causing  great  expense,  often  giving 
impunity  to  crime,  and  exposing  the  administration  of  criminal 
justice  to  obloquy  and  suspicion.  Ours  is  the  greatest  newspaper 
reading  population  in  the  world ;  not  a  man  among  us  fit  to  serve 
as  a  juror,  who  does  not  read  the  newspapers.  Every  great  and 
startling  crime  is  paraded  in  their  columns,  with  all  the  minuteness 
of  detail  that  an  eager  competitor  for  public  &vor  can  sopfdy. 
Hence  the  usual  question,  which  has  now  become  almost  a  necea^ 
sary  form  in  empaneling  a  jury,  "  have  you  formed  or  expressed 
an  opinion  ?  **  is  virtually  equivalent  to  the  inquhry,  "  do  you  read 
the  newspapers  ?  "  We  can  readily  conceive  of  a  crime  so  anda^ 
cious  in  its  perpetration,  and  so  momentous  in  its  consequences,  as 
to  engage  the  attention  of  the  whole  community,  and  to  become 
the  subject  of  newspaper  representation,  and  of  familiar  conversia* 
tion.  The  facts,  moreover,  may  be  so  palpable  as  to  leave  no  room 
for  doubt.  Under  such  circumstances,  it  is  utterly  impossible  that 
any  man  of  conmion  intelligence,  and  not  wholly  secluded  from 
society,  should  be  found,  who  had  not  formed  an  opinion.  Hence, 
according  to  the  New  York  supreme  court,  the  culprit  must 
remain  without  trial,  and  of  course  without  sentence,  nnless  twelve 
men  can  be  discovered  in  the  community,  who  have  never  heard  of 
a  transaction  which  has  filled  all  the  newspapers,  or  who,  having 
heard  of  it,  were  too  imbecile  to  have  any  opinion  about  it.  Lm 
us  suppose,  for  instance,  that  the  president  of  the  United  States  is 
murdered  in  the  very  act  of  delivering  his  inaugural  address,  in  the 
presence  of  assembled  thousands.  His  murderer  avows  and  glo* 
ries  in  the  revenge  he  has  taken  for  real  or  imaginary  wrongs* 
Every  newspaper  is  crowded  with  descriptions  of  the  catastrophe 
by  eye-witnesses,  and  with  all  the  particulars  of  the  arrest,  exam- 
ination and  confession  of  the  murderer.  How  is  a  jury  to  be 
selected  for  his  trial  in  accordance  with  the  three  New  York  rules  I 
Those  who  witnessed  the  act,  embracing  the  officers  of  govern- 
ment and  the  most  distinguished  citizens  in  the  United  States,  are 
disqualified  by  the  first  rule ;  and  the  second  and  third  exclude  the 
whole  population  who  have  heard  or  read  the  circumstances  of  the 
murder.  Hence  the  criminal  must  remain  untried,  unless  twelve 
men  can  be  dragged  from  garrets  and  cellars,  froca  hospitals  or 
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prisons,  or  the  places  of  concealment,  where  no  intelligence  of  the  ■ 
drei(dful  deed  had  penetrated ;  or  unless  twelve  men  can  be  found 
so  idiotic,  as  to  be  incapable  of  forming  an  opinion  of  the  guilt  of 
the  murderer,  notwithstanding  his  own  confession,  and  the  declara- 
lioBs  of  a  multitude  of  spectators.  Are  we  supposing  an  extrava- 
gant or  impossible  case  ?  Alas !  the  case  is  more  historical  than 
hypothetical.  The  late  abortive  attempt  in  the  city  of  New  York, 
to  obtain  a  jury  for  the  trial  of  Polly  Bodine  for  murder,  forcibly 
illustrates  the  disastrous  consequences  of  the  rash  innovations  made 
by  the  supreme  court  on  the  common  law.  We  quote  from  a 
newspaper  report : 

Trial  of  Polly  Bodine  Abandoned.  At  the  evening  session  there  was  an 
immense  attendance  of  jurors,  being  the  remainder  of  those  from  the  seventh 
Ward,  and  the  whole  of  the  panel  from  the  eighth  ward.  Mr.  Ghraham,  one  of 
the  ooansel  for  the  prisoner,  rose  and  stated  that  himself  and  colleague  and  also 
his  dient  had  become  convinced  of  the  difficulty  attending  the  attempt  to  bring 
on  the  trial  in  this  county,  and  they  had  concluded  to  move  for  an  arrest  of  the 
proceedings,  and  that  the  jurors  thus  far  empaneled  be  dismissed.  The  motion 
was  assented  to  by  the  counsel  for  the  prosecution.  Judge  Edmandt  entered  into 
a  history  of  the  attempt  to  empanel  a  jury.  Thq  court  has  been  two  weeks  and 
A  HALT  laboriously  engaged  in  the  effort ;  between  five  and  six  thousand  have 
been  summoned  and  called  as  talesmen,  and  upwards  of  four  thousand  of  those 
personally  examined  by  the  court,  either  as  to  their  fitness  for  jurors,  or  in  rela- 
tion to  their  excuses.  He  had  proposed  ten  days  ago  to  take  the  very  course 
whUth  has  now  been  suggested,  but  was  overruled.  He  granted  the  motion,  and 
erdeied  the  jorofs  thus  far  empaneled  to  be  discharged. 

Who  can  estimate  the  obloquy  and  reproach  which  such  a  state- 
ment necessarily  brings  upon  the  administration  of  justice  in  our 
country.  Of  these  six  thousand  persons  summoned  as  jurors,  pro- 
bably not  fifty  were  legally  disqualified  from  serving ;  and  instead 
of  fifteen  days  being  fruitlessly  expended,  and  thousands  being 
called  away  from  their  business,  half  an  hour  would  have  sufficed 
for  empaneling  an  impartial  jury,  had  the  process  been  regulated 
by  the  rules  of  the  common  law,  instead  of  those  arbitrarily  im- 
posed by  the  supreme  court.  And  these  new  rules  have  been  im- 
posed professedly  for  the  purpose  of  securing  a/atr  trial!  But  is 
that  a  fair  trial,  which  gives  all  the  advantage  to  one  party  ?  Is 
no  fairness  due  to  an  outraged  and  suffering  conmiunity  ?  Is  the 
public  to  be  deprived  of  the  services  of  its  most  intelligent  and  up- 
right citizens  in  the  jury-box,  and  are  none  to  be  permitted  to  sit  in 
judgment  upon  the  murderer,  but  the  most  heedless  and  uninformed 
of  tfie  population  ?  Such  proceedings  as  those  we  have  noticed 
give  every  possible  chance  of  impunity  to  the  criminal.  While  the 
virtuoys  and  intelligent  citizen  is  necessarily  excluded,  the  doors 
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^f  the  jury-box  are  thrown  wide  open  to  the  friends  and  accomplices 
of  the  prisoner,  and  it  is  a  marvel,  that  in  the  case  of  Polly  Bodinei 
they  did  not  enter.  The  only  reason  that  can  be  assigned  why 
they  did  not  is,  that  she  came  from  Cl  foreign  country,  and  that  her 
friends  and  accomplices,  if  any,  were  not  to  be  found  among  the 
New  York  jurors. 

Another  most  grievous  abuse  resulting  from  the  present  practice 
is,  that  it  virtually  renders  jury  service  a  maUer  of  choice^  contrary 
to  every  principle  of  justice  and  security.  This  service  is  an  oner- 
ous one,  and  heavy  fines  are  found  necessary  to  compel  its  per- 
formance ;  and  to  prevent  collusion,  the  jurors  are  usually  selected 
by  lot.  But  the  interrogation  about  opinion^  puts  it  in  the  power 
of  any  man  to  excuse  himself  from  the  service,  while  it  affords  those, 
who,  from  sinister  motives  are  desirous  of  serving,  equal  facility 
for  placing  themselves  on  the  jury.  It  is  reported  that  many  who 
were  summoned  in  Bodine's  case,  had  the  precaution  before  being 
called,  to  remark  to  a  bystander,  <^  I  think  Polly  Bodine  ought  to 
be  hanged  ; "  and  then  when  his  name  was  announced,  he  truth- 
fully confessed  that  he  had  eocpressed  an  opinion^  and  was  excused 
of  course.  Had  the  prisoner  the  good  fortune  to  have  had  twelve 
friends  among  the  multitude  who  attended,  they  would  have  been 
strained  out  of  the  four  thousand  examined,  and  by  a  verdict  of 
not  guilty,  would  have  illustrated  the  fairness  of  the  trial  by  jtary^ 
as  secured  by  the  ingenuity  of  the  supreme  court  of  the  state  of 
New  York ! 

But  it  may  be  asked,  is  it  of  no  consequence  what  opinions  rela- 
tive to  the  guilt  or  innocence  of  the  accused  may  have  been  ex- 
pressed by  a  man  called  to  act  as  a  juror  ?  Most  certainly,  and 
the  law  provides  a  prompt  and  safe  mode  of  determining  whether 
those  opinions  do  or  do  not  disqualify  him.  It  will  be  recollected, 
that  in  the  case  of  Peter  Cook,  already  cited.  Justice  Rokeby  re- 
marked, that  it  was  not  denied  by  the  court,  that  the  question 
whether  the  juror  had  said  the  prisoner  was  guilty  and  would  be 
hung,  was  a  material  question,  but  it  must  be  made  out  by  proof. 
By  material,  the  judge  meant  important.  Such  a  declaration  made 
by  a  juror  afforded  presumptive  cause  for  a  challenge,  but  what 
kind  of  challenge  ? 

By  a  challenge  is  meant  an  exception  to  a  juror,  and  the  suffi- 
ciency of  the  exception  is  determined  by  the  court,  or  by  triors, 
according  to  its  character.  Challenges  to  a  particniar  juror  are 
either  principal  or  to  the  favor.  The  first  are  founded  on  al- 
leged legal  disqualifications,  such  as  kindred,  interest,  office,  mal- 
ice, and  when  the  facts  are  conceded,  the  challenge  is  allowed  or 
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rejected  by  the  court,  because  the  quedtion  snbmitted  is  merely  a 
legal  one.  Challenges  to  the  favor  relate  to  circumstances  induc- 
ing a  belief  or  suspicion  of  partiality  or  ill-will,  but  not  necessarily 
conclusive,  and  about  which  the  law  can  lay  down  no  general  rule 
applicable  to  all  cases*  Now  the  expression  of  an  opinion,  not 
necessarily  bearing  malice  or  favor  on  its  very  froni^  but  neverthe- 
less consistent  with  either,  is  precbely  such  a  circumstance,  and  is 
A  challenge  to  the  favor.  Whether  such  an  opinion  disqualifies,  is 
a  question  not  of  law  but  of  fact^  and  is  to  be  determined,  not  by 
the  court,  but  by  triors.  The  very  same  words  may  or  may  not 
indicate  partiality,  according  to  the  tone  and  manner,  and  time  and 
place,  of  their  utterance.  It  may  be  a  nice  question,  whether  a 
homicide  reported  in  the  newspapers,  amounts  to  murder,  or  is 
only  manslaughter.  One  man  may  declare  his  conviction  that  A« 
B.  is  guilty  of  murder,  giving  merely  his  opinion  of  the  judgment 
of  the  law  on  the  facts  presented,  without  a  particle  of  feeling  for 
or  against  the  offender,  who  is  unknown  to  him ;  while  another, 
dwelling  on  the  bad  character  of  A.  B.  and  his  past  misdeeds,  may 
passionately  pronounce  him  a  murderer.  Had  the  juror  in  the  case 
of  Peter  Cook  been  regularly  challenged,  triors  would  have  been 
appointed,  and  witnesses  would  have  been  called  to  prove  that  he 
had  said  the  prisoner  was  guilty  and  would  be  hung.  If  the  testi- 
mony had  stopped  here,  possibly  the  triors  would  have  found  him 
not  indifferent,  or  in  other  words  pronounced  him  disqualified  from 
serving.  But  had  it  appeared,  on  cross  examination,  or  by  other 
witnesses,  that  he  was  totally  unacquainted  with  the  prisoner,  and 
could  have  no  personal  ill-will  towards  him,  and  that  the  opinion 
he  had  expressed  was  founded  solely  on  the  information  he  bad  re- 
ceived from  a  neighbor,  the  triors  would,  no  doubt,  have  found  him 
indifferent.  But  suppose  the  court  had  permitted  the  juror  himself 
to  be  examined,  he  would  gladly  have  admitted  the  expression  of 
the  alleged  opinion,  and  thus  escaped  the  confinement  of  the  jury- 
box.  Had  he  been  asked,  however,  whether  his  feelings  were  so 
biased  against  the  prisoner,  that  in  a  case  of  life  and  (death,  and 
acting  under  the  obligation  of  an  oath,  he  could  not,  or  would  not 
reader  an  honest  verdict  according  to  testimony,  he  would  have 
returned  an  indignant  negative  to  the  insulting  inquiry.  And  such, 
in  fact,  is  the  purport  of  the  common  question  put  in  our  courts, 
"have  you  formed  or  expressed  an  opinion,"  and  hence  the  Eng- 
lish courts  will  not  tolerate  it.  It  is  only  because  custom  has  ren- 
dered it  familiar,  that  we  do  not  resent  it  as  an  impeachment  of  our 
integrity. 

No  absurdity  like  our  modem  mode  of  selecting  jiurors,  is  prac- 
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tised  in  any  other  country.  Individuals  have  recently  been  tried, 
both  in  England  and  France,  for  attempting  to  murder  the  respect- 
ive sovereigns.  The  attempts  were  public,  and  in  the  highest 
degree  audacious,  and  a  free  press  gave  immediate  and  universal 
information  of  the  details.  Not  a  man  in  Paris  or  London  was 
ignorant  of  the  event ;  yet  in  neither  city  was  a  juror  asked  if  he 
had  formed  an  opinion.  No  difficulty  was  experienced  in  select- 
ing jurors,  and  no  doubt  rests  upon  the  righteousness  of  their  ver- 
dicts. 

The  judiciary  is  the  only  conservative  feature  of  our  government. 
To  it  we  must  look  for  protection,  for  life  and  property.  It  is  the 
only  rampart  under  which  the  weak  and  despised  can  take  refuge 
from  the  persecution  and  intolerance  of  the  strong  and  of  the  many. 
How  important,  then,  that  its  power  for  good  and  for  safety  should 
be  strengthened  and  guarded  by  the  reverence,  affection  and  confi- 
dence of  the  conmiunity !  How  lamentable,  then,  that  in  the  most 
important  cases,  cases  of  high-handed,  atrocious,  audacious  crime, 
the  jury-box  should  be  virtuous  and  intelligent,  and  freely  opened 
to  the  associates  and  sympathizers  of  the  criminal !  And  this  reck- 
less, wanton  violation  of  the  law  of  the  land  has  been  perpetrated 
to  afford  greater  security  to  innocence,  than  that  granted  by  the 
legitimate  trial  by  jury  !  This  surely  is  not  the  age  nor  the  land 
in  which  a  virtuous  indignation  against  crime,  is  apt  to  involve  the 
innocent  in  the  punishment  due  to  the  guilty.  Sympathy  for  crimi- 
nals, impatience  of  legal  punishment,  toleration  of  popular  but  law- 
less violence,  are  the  dangers  which  now  threaten  the  peace  and 
security  of  society.  In  very  many  instances,  the  judiciary  no 
longer  towers  like  some  mighty  rock  above  the  surges  of  popular 
feeling,  but  rather  resembles  a  willow,  whose  pendent  boughs  are 
borne  upon  and  tossed  by  the  rapid  current  over  which  it  leans. 
We  have  seen  in  St.  Louis,  in  Lexington,  and  in  Philadelphia, 
courts  unblushingly  lending  their  sanction  to  the  outrages  of  mobs ; 
and  in  multitudes  of  instances,  and  in  almost  every  section  of  our 
country,  magistrates  have  exercised  their  functions  in  obedience  to 
popular  dictation,  and  in  contempt  of  the  requirements  of  laws  and 
constitutions.  As  courts  cease  to  punish,  crime  grows  in  audacity 
and  frequency ;  and  as  they  cease  to  protect,  individuals  depend 
on  their  own  strong  arm  for  safety.  Hence  the  land  becomes  filled 
with  violence,  and  again  is  repeated  the  lesson  which  history  has 
taught  for  ages,  that  anarchv  is  thb  herald  of  despotism. 
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Supreme  Judicial  Courts  Massachusetts^  July^  1846,  at  Boston. 
Hector  Coffin  and  Wife  in  Equtty  v.  William  P.  Ons. 

A  provision  in  its  natnre  testamentary  cannot  be  construed  as  a  donatio  causa 

mortis,  and  is  invalid  without  probate. 
A  request  to  the  decedent's  executors  and  trustees,  to  pay  an  annuity  after  his 

decease,  the  same  being  headed  '*  Codicil  1st,"  and  deposited  with  a  third  per^* 

son,  to  be  kept  until  the  decedent's  death  or  until  he  should  call  for  it,  was 

held  to  be  a  testamentary  proTision. 

Tffls  was  a  bill  in  equity,  brought  against  the  executor  with  the 
will  annexed  of  Admiral  Sir  Isaac  Coffin,  to  enfore  the  payment 
of  an  annuity  of  one  hundred  pounds  sterling  per  annum,  alleged 
to  have  been  given  to  the  complainants,  and  the  survivor  of  them, 
by  Sir  Isaac,  by  a  certain  instrument,  which  was  relied  upon,  on 
several  different  grounds ;  as  a  donatio  causa  mortis^  an  appoint- 
ment, or  a  contract  for  the  payment  of  money.  The  suit  was  com- 
menced by  Hector  Coffin  and  his  wife ;  but  he  having  since  de- 
ceased, it  was  prosecuted  by  the  wife  alone,  as  sole  claimant. 
The  bill  alleged,  that  about  the  year  1826,  Hector  Coffin,  who  was 
then  a  master  mariner,  residing  in  Newburyport,  formed  a  friendly 
acquaintance  with  Sir  Isaac,  and  at  his  request  afterwards  render- 
ed various  services  in  the  management  of  the  business  of  the  latter, 
leaving  his  own  business,  as  a  ship-master,  for  the  purpose  ;  and 
that  he  and  his  wife  gave  Sir  Isaac  personal  attendance  and  care 
during  his  ill  health.  The  paper  on  which  complainants  relied  was 
as  follows :  — 

"  Codicil  1st.  I  request  my  executors  and  trustees  will,  after  my  decease, 
pay  to  Mrs.  Mary  C.  Coffin,  wife  of  Hector  Coffin,  one  hundred  pounds  sterling, 
annually,  in  quarterly  payments,  during  her  life  time,  and  should  her  husband, 
Hector  Coffin,  surrive  her,  I  desire  he  may  be  paid  the  same  sum,  and  in  the 
same  manner,  out  of  my  American  property,  as  long  as  he  lives.  Given  under 
my  hand  and  seal  at  New  York,  this  2l8t  day  of  May,  1827.  Isaac  Coffin.  (Seal) 
Witness,  N.  Y.  Bunker  of  N.  Y.,  D.  P.  Clark  of  N.  Y." 
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This  paper  was  delivered  by  Sir  Isaac  Coffin  to  Hon.  Josiah 
Quincy,  then  mayor  of  the  city  of  Boston,  as  testified  to  by  the 
latter,  with  a  request  that  he  would  retain  it  until  he  should  call 
for  it,  or  until  his  death.  Mr.  Quincy  did  not  remember  of  any 
other  directions  respecting  the  disposal  of  the  paper.  After  the 
death  of  Sir  Isaac,  he  sought  out  the  complainants,  and  delivered 
the  paper  to  them.  It  further  appeared,  that  on  the  15th  of  March, 
1839,  Sir  Isaac,  who  was  then  residing  in  England,  made  his  will, 
disposing  of  all  his  property,  including  his  American  property, 
except  the  Magdalen  Islands,  in  the  Ci-ulf  of  St.  Lawrence ;  that 
Sir  Isaac  died  in  England,  on  the  23d  day  of  July,  1839  ;  that  the 
will  was  duly  proved  and  allowed  in  England ;  that  a  copy  duly 
authenticated  was  filed  and  recorded  in  the  probate  office  in  the 
county  of  Suffolk,  in  Massachusetts,  and  letters  testamentary  duly 
issued  to  the  defendant,  who  was  one  of  the  executors  of  the 
will 

James  Savage  and  Henry  H.  Fuller j  for  the  complainants. 
William  Sohier^  for  the  defendant. 

Shaw,  C.  J,,  delivered  the  opinion  of  the  court.  If  the  paper 
relied  upon  in  this  suit,  was  in  its  nature  testamentary,  the  com* 
plainants  could  not  recover  upon  it,  because  there  had  been  no 
probate  of  it,  as  required  by  law.  There  was  no  evidence  in  the 
case  that  any  particular  services,  so  valuable  as  to  form  a  sufficient 
consideration,  had  been  rendered,  although  alleged  in  the  bill. 
The  court  thought  the  cases  in  Massachusetts  were  decidedly  op- 
posed to  considering  this  as  a  donaiio  causa  mortis.  Even  a  prom- 
issory note  was  not  held  to  be  a  good  mortuary  gift  in  Massachu- 
setts, although  it  was  so  held  in  other  states,  and  particularly  in  a 
late  case  in  New  York.  But  the  present  case  did  not  appear  to 
come  within  the  principle  even  as  laid  down  in  those  other  states. 
It  was  not  a  contract  for  the  payment  of  money ;  there  was  no  ae* 
tual  delivery ;  it  was  not  a  chattel  that  could  pass  by  delivery. 
Nor  could  it  be  held  to  be  an  appointment ;  for  there  was  no  fund 
created  to  which  the  appointment  could  apply.  The  evidence  fell 
short  of  showing  a  consideration ;  there  were  no  words  of  contract 
in  the  instrument ;  it  did  not  purport  on  its  face  to  be  a  contract 
to  pay  money ;  it  was  a  mere  request  by  Sir  Isaac  to  his  executor 
to  pay  the  annuity  after  his  death.  What  was  decisive  of  the 
question  was  the  fact,  that  there  was  no  actual  delivery  of  the 
paper.     Sir  Isaac  did  not  authorize  Mr.  Quincy  to  deliver  it  to 
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any  one.  A  will  required  no  delivery  ;  and  it  was  no  doubt  the 
purpose  of  Sir  Isaac  that  the  will  should  remain  as  his  will,  or  as 
a  codicil,  if  he  should  make  no  other  will.  It  must  be  construed 
as  a  testamentary  provision,  and  this  was  a  decisive  answer  to  the 
bill.  The  bill  could  not  be  sustained,  unless  there  had  been  due 
probate  of  the  instrument.  Sir  Isaac  had  subsequently  made  a 
will  in  England,  which  was  proved  there,  a  copy  sent  here  and 
duly  filed  and  recorded,  and  letters  testamentary  issued  from  the 
probate  office  here  to  Mr.  Otis,  who  was  appointed  ancillary  exec- 
utor. In  the  will,  the  testator  made  no  mention  of  any  such  pro- 
vision as  was  pointed  out  in  the  instrument  under  consideration. 
It  was  clear  that  it  was  meant  to  be  a  testamentary  provision ; 
it  was  called  a  codicil,  which  implied  an  existing  will ;  for  a  testa* 
mentary  provision,  if  not  marked  codicil^  is  a  revocation  of  any 
previous  will,  whether  it  express  any  purpose  of  revocation  or  not ; 
it  was  a  request  to  his  executors  and  trustees  to  pay  an  annuity 
after  his  death  ;  — all  showed  that  it  was  meant  to  be  a  testamen- 
tary provision  ;  and  if  so,  it  was  invalid  without  probate.  The 
bill  must  therefore  be  dismissed. 


George  CooLrooE  v.  Wtliaam  T.  Choate  and  others. 

Game  cocks  cannot  be  constraed  to  be  implements  of  gaming,  or  apparatus  to  be 
used  in  gaming,  within  the  meaning  of  the  Revised  Statutes  of  Massachusetts, 
eh.  50,  8.  19,  and  ch.  143,  s.  2,  and  their  seizure  and  destruction,  under  a  war* 
rant  and  proceedings  foigided  upon  those  statutes,  was  held  to  be  unjustifiable. 

Where  game  cocks  were  so  taken  and  destroyed,  by  persons  acting  from  good 
motiTes,  and  in  the  belief  that  they  were  in  the  due  execution  of  legal  process, 
it  was  held  that  the  measure  of  damages  should  be  whatever  the  game  cocks 
were  worth  to  the  owner  as  articles  of  merchandise  or  sale,  whether  a  market 
for  them  was  to  be  found  in  this  commonwealth  or  elsewhere ;  allowing,  if  they 
were  sent  abroad,  a  proper  deduction  for  the  hazard  and  expense  of  transpor- 
tation. 

Tffls  was  an  action  6f  trespass  de  bonis  asporiatis;  and  was  the 
same  case  which  was  reported  at  length  in  7  Law  Reporter,  412. 
The  declaration  contained  several  counts,  in  which  the  defendants 
were  charged  with  taking,  carrying  away,  and  destroying  certain 
game  cocks,  the  property  of  the  plaintiff.  At  the  trial  the  plaintiff 
proved,  that  on  the  night  of  the  3d  of  February,  1844,  he  had 
eight  game  cocks  at  a  place  called  the  Horn  Pond  House,  in  Wo- 
burn,  in  Middlesex  county,  in  a  room  where  there  was  a  cock  pit, 
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and  cockfighting  was  carried  on ;  and  that  some  of  the  defendants 
took  and  carried  them  away,  and  afterwards  destroyed  them.  The 
defendant  Choate  was  a  deputy  of  the  sheriff  of  Middlesex  coun- 
ty ;  and  the  defendants  introduced  evidence  tending  to  prove  that 
Choate  went  to  the  house  on  that  night  in  his  of&cial  capacity,  and 
required  the  attendance  of  the  other  defendants  as  a  posse.  The 
defendants,  then,  in  order  to  justify  the  taking  and  carrying  away, 
and  the  destroying  of  the  fowls,  offered  the  complaint  and  the 
justice's  wanralnt,  under  which  Choate  acted,  and  the  return  thereon. 

Wells,  C.  J.  although  he  permitted  the  documents  to  be  read 
to  the  jury  by  the  defendants  for  another  purpose,  ruled  that  the 
defendants  were  not  thereby  justified  in  taking,  carrying  away, 
or  in  destroying  the  cocks,  inasmuch  as,,  in  the  opinion  of  the 
court,  game  cocks  were  not  implements  or  apparatus  of  gam» 
bling,  in  such  a  sense  that  they  could  be  seized  by  an  officer  on  a 
warrant,  or  destroyed  by  order  of  a  magistrate.  On  the  question 
of  damages,  the  presiding  judge  ruled,  that  if  they  believed  that 
the  defendants  acted  from  good  motives,  and  in  the  belief  that 
they  were  in  the  due  execution  of  legal  process,  the  measure  of 
damages  should  be  the  actual  value  of  the  property  taken  and  de- 
stroyed ;  that  in  determining  this  value  they  were  not  confined  to 
the  market  value  of  common  fowb,  but  should  allow  the  plaintiff 
whatever  the  game  cocks  were  worth  to  him  as  articles  of  merchan- 
dise or  sale,  whether  the  market  for  them  was  to  be  found  in  this 
commonwealth  or  elsewhere  ;  allowing,  if  they  were  sent  abroad,  a 
proper  deduction  for  hazard  and  expense  of  their  transportation. 
The  jury  found  a  verdict  for  the  plaintiff,  and  assessed  damages  at 
the  sum  of  seventy-five  dollars.  To  the  rulings  and  directions  of 
the  court  the  defendants  excepted. 

Sohier  and  TTeZcA,  for  the  plaintiff. 
A.  H.  Nelson^  for  the  defendants. 

Wnj)E,  J.  delivered  the  opinion  of  the  court.  It  was  argued  by 
the  defendants,  that  >  the  game  cocks  destroyed  by  them  were  im- 
plements of  gaming,  within  the  meaning  of  the  statute.  The  Re- 
vised Statutes,  ch.  50,  sec.  19,  authorized  the  arrest  of  persons 
found  in  a  gaming  house,  on  a  warrant,  and  the  taking  and  keepn 
jng  of  all  ^^  implements  of  gaming."  The  142d  chapter,  sec.  2, 
relates  to  the  seizure,  upon  a  search  warrant,  of  gaming  apparatus, 
or  implements  used,  or  kept  or  provided  to  be  used,  in  unlawful 
gaming,  in  any  gaming  house ;  and  sec.  5  provides  for  the  resto- 
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ration  of  stolen  or  embezzled  property,  and  that  the  "  other  things, 
seized  by  virtue  of  such  warrants,  shall  be  burnt  or  otherwise  de- 
stroyed, under  the  direction  of  the  court  or  magistrate."  The 
meaning  of  the  word  "  implements  "  was  clearly  ascertained.  It 
signified  things  necessary  in  any  trade  or  business,  and  without 
which  the  business  could  not  be  performed.  It  was  used  to  in- 
clude furniture,  as  well  as  household  utensils ;  but  it  appeared 
never  to  have  been  used  to  include  animals,  or  beings  having  life. 
The  court  were  of  opinion  that  the  words  "  implements  of  gaming," 
were  not  intended  to  include  fighting  cocks,  or  any  kind  of  living 
animals.  The  instructions  of  the  judge  who  presided  at  the  trial 
were  therefore  correct  upon  this  point.  It  consequently  became  un- 
necessary to  decide  whether  the  fowls  were  unlawfully  destroyed. 
They  having  been  unlawfully  taken,  the  defendants  were  responsi- 
ble. They  were  not  gaming  apparatus  or  implements  of  gaming. 
The  words  ''apparatus  "  and  "  implements  "  had  substantially  the 
same  meaning,  and  were  defined  by  lexicographers  in  nearly 
similar  terms.  No  one  would  call  a  living  animal  an  ''  apparatus." 
If  cockfighting  was  a  cruel  game,  let  the  offenders  be  punished. 
But  the  wanton  destruction  of  the  life  of  animals  was  wrong.  All 
unnecessary  cruelty  was  wrong.  The  court  could  not  suppose  it 
to  have  been  the  intention  of  the  legislature  to  order  the  destruc- 
tion of  this  kind  of  fowls.  If  all  pugnacious  animak  were  to  be 
destroyed,  we  should  not  know  where  to  stop ;  for  all  kinds  of 
animals  show  something  of  a  propensity  to  fight.  It  must  have 
been  the  only  object  of  the  legislature  to  punish  the  ofienders 
themselves,  the  persons  who  stimulated  and  encouraged  the  game. 
To  order  the  destruction  of  the  fowls,  would  be  authorizing  cruelty, 
which  it  was  the  object  of  the  law  to  prevent. 

Another  exception  was  raised  as  to  the  question  of  damages. 
The  defendant  contended,  that  as  gaming  was  unlawful  in  Massa- 
chusetts, the  sale  of  game  cocks  was  unlawful,  and  their  value  for 
purposes  of  gaming  should  not  be  taken  into  consideration.  This 
argument  was  ingenious,  but  it  was  founded  on  a  fallacy.  G^am- 
bling  with  cards  and  dice  was  prohibited  by  law,  but  the  sale  of 
cards  and  dice  was  not,  therefore,  unlawful.  The  instructions  of  the 
court  below  were  correct,  that  the  fowls  were  to  be  estimated  at 
what  they  were  worth  as  articles  of  merchandise.  Exceptions 
overruled,  and  judgment  on  the  verdict  for  the  plaintiff. 
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Savoye  and  others  V,  Marsh  and  others. 

InsoWent  Law ;  Certificate  of  Discharge ;  Creditors  living  without  the  Common- 
wealth; Contracts  made  and  to  be  performed  within  the  Coimnon  wealth ; 
Constitutional  Law. 

This  was  an  action  of  assumpsit,  brought  to  recover  the  amount 
of  a  promissory  note,  which  was  made  in  the  following  form :  — 
"$256.  Boston,  October  3,  1843.  Ten  days  after  date,  we 
promise  to  pay  to  the  order  of  W.  H.  Marsh  &  Co.  two  hun- 
dred fifty-six  dollars.  Value  received.  Marsh,  Harvey  and 
Glines."  The  note  was  indorsed  by  W.  H.  Marsh  &  Co.  to  the 
plaintiffs  before  its  maturity.  The  plaintiffs  then  were,  and  ever 
since  have  been,  inhabitants  of,  and  residents  in,  the  city  and  state 
of  New  York,  and  copartners  in  business.  The  defendants  then 
were,  and  for  a  long  time  afterwards  continued  to  be,  inhabitants 
of  Lowell,  in  the  commonwealth  of  Massachusetts.  An  agreed 
statement  of  facts  was  submitted  to  the  court,  by  which  it  appeared 
that  two  of  the  defendants,  Glines  and  Harvey,  on  or  about  the  15lh 
of  January,  1844,  made  application  to  Bradford  Russell,  a  master  in 
chancery  for  the  county  of  Middlesex,  for  the  benefit  of  the  insolvent 
law  of  Massachusetts,  and  such  proceedings  were  thereupon  had,  that 
afterwards,  on  or  about  the  first  day  of  March,  1844,  the  master 
granted  to  them  a  certificate  of  discharge,  pursuant  to  the  provi- 
sions of  the  insolvent  law.  All  the  proceedings  before  the  master 
were  to  be  considered  in  due  form,  and  also  the  promissory  note 
which  was  the  subject  matter  of  this  suit.  It  was  also  agreed  that 
Marsh  should  be  defaulted.  If  the  court,  upon  the  foregoing  facts, 
should  be  of  opinion  that  the  plaintiff  could  maintain  their  action 
against  Harvey  and  Glines,  then  they  were  to  be  defaulted,  other- 
wise the  plaintiffs  were  to  have  leave  to  discontinue  against  Har- 
vey and  Glines,  who  should  in  that  case  recover  costs,  and  the 
plaintiff  were  to  take  their  judgment  against  Marsh  alone.  The 
court  of  common  pleas,  upon  the  foregoing  statement  of  facts, 
were  of  opinion  that  judgment  should  be  rendered  against  Marsh 
alone,  and  it  was  accordingly  so  rendered.  From  which  judg- 
ment the  plaintiffe  appealed  to  the  supreme  judicial  court.  —  The 
plaintifis  raised  the  point,  that  the  clause  in  the  insolvent  law,  pro- 
viding for  the  discharge  of  debts  made  or  to  be  performed  within 
the  state,  was  unconstitutional  when  applied  against  creditors  living 
out  of  the  state. 
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Mand^  Warren  and  Fiske,  for  the  plaintiffs. 
£.  and  G.  A.  Smithy  for  the  defendants. 

Shaw,  C.  J.  stated  the  decision  of  the  court  without  comment. 
The  opinion  is  to  be  drawn  up  hereafter  by  Dewey,  J.  Judgment 
for  the  [flaintiils  against  all  the  defendants,  upon  thte  agreed  state- 
ment of  facts. 


Supreme  Judicial  Courts  Massachusetts^  Aprils  1846,   Middlesex 

County. 

Waltham  Bank  v.  Inhabitants  op  Waltham^ 

AlthoQgh  the  legal  estate  in  property  mortgaged  is  in  the  mortgagee,  the  mort- 
gagor is  considered,  by  coarts  of  equity,  the  actual  owner,  until  foreclosure ; 
and  so  in  modem  times  they  have  been  considered  in  courts  of  law. 

Banks  are  not  taxable  for  moneys  at  interest  and  debts  due  to  them,  beyond  the 
ooe-half  per  cent,  on  their  capital  stock,  to  be  paid  to  the  treasurer  of  the  com- 
men  wealth,  by  Rev.  Stat.  ch.  9,  s.  1 ;  nor  for  the  security  given  them  for  such 
money  and  debts. 

The  proTision  of  the  Rev.  Stat.  ch.  7,  s.  11,  that  ''where  personal  property  is 
mortgaged  or  pledged,  it  shall,  for  the  purposes  of  taxation,  be  deemed  the  pro- 
perty of  the  party  who  has  the  possession,"  refers  to  property  that  is  tangible, 
movable,  and  capable  of  possession,  and  not  to  stock  in  a  corporation. 

Where  shares  in  a  railroad  corporation  are  pledged  or  mortgaged  to  a  bank,  as  col- 
lateral security  for  a  debt,  the  pledgor  or  mortgagor  is  to  be  considered,  for  the 
purposes  of  taxation^  the  owner  of  the  shares,  luid  the  bank  is  not  taxable 
therefor. 

This  was  an  action  to  recover  the  amount  of  a  tax  assessed  upon 
certain  shares  of  a  railroad  corporation,  held  by  the  Waltham  Bank 
as  collateral  security  for  the  payment  of  a  promissory  note  ;  and 
came  before  the  court  on  an  agreed  statement  of  facts  which  is 
given  at  length  in  a  report  of  the  same  case,  ante,  p.  122.^ 

E.  RodoDood  Hoar^  for  the  plaintiffi. 
MeUen^  for  the  defendants. 

Wilde,  J.  This  case  depends  on  the  construction  to  be  given  to 

1  A  brief  report  of  this  case  was  given  in  the  Law  Reporter  for  July  last,  p.  123. 
We  have  since  received  from  Judge  Wilde  his  opinion,  which  was  not  written  ont 
at  the  time  of  the  decision,  and  take  pleasure  in  laying  it  before  our  readers  al> 
length,  as  the  principle  established  is  important  in  this  commonwealth. 
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several  sections  of  the  Revised  Statutes,  eh.  7.  It  is  an  action  of 
assumpsit  to  recover  back  a  sura  of  money  which  the  plaintiffs  had 
been  compelled  to  pay  in  discharge  of  a  tax,  assessed  upon  them 
by  the  assessors  of  the  defendant  town,  for  sundry  shares  of  the 
stock  of  the  Fitchburg  Railroad  Co.  These  shares  had  been  pledged 
to  them  before  the  assessment  as  collateral  security  for  the  pay- 
ment of  a  note  of  hand,  by  one  S.  F.  Belknap,  for  a  loan  of  money 
to  him  by  the  plaintiffs.  The  question  is  whether  this  tax  was  le- 
gally assessed  upon  the  plaintiffs,  or  whether  it  ought  to  have  been 
assessed  on  the  said  Belknap.  It  is  a  question  of  importance,  and 
it  is  not  free  from  difficulty.  We  think,  however,  after  a  careful 
consideration  of  the  statute,  as  it  relates  to  the  present  case,  that  its 
meaning,  although  not  very  clearly  expressed,  may  be  ascertained 
with  sufficient  certainty.  It  is  not  questioned,  that  if  the  plaintiff 
were  the  absolute  owners  of  the  said  shares,  they  would  have  been 
liable  to  be  taxed  therefor,  and  that  there  would  have  been  no  ob- 
jections to  the  validity  of  the  assessment.  The  objection  is  that 
although  the  plaintiffs  had  a  special  property  in  the  said  shares  as 
collateral  security  for  the  payment  of  their  note  against  Belknap, 
he  was  nevertheless  the  owner,  the  general  property  still  remaining 
in  him.  And  so  doubtless  is  the  law  as  to  pawns  or  pledges  of 
goods  or  personal  property  in  the  common  form.  But  the  shares 
in  question  were  pledged  to  the  plaintiffs  in  the  form  of  a  mortgage, 
strictly  speaking,  as  the  legal  title  was  transferred  to  them. 
We  are  then  to  consider  the  rights  and  titles,  both  legal  and  equi- 
table, of  a  mortgagor  and  mortgagee  in  and  to  the  mortgaged  pro- 
perty. These  are  peculiar ;  but  they  have  been  long  well  estab- 
lished. They  depend  upon  principles  derived  from  the  civil  law. 
"  The  Roman  hypotheca,"  says  Cloote  in  his  treatise  on  the  law  of 
mortgage,  "  closely  corresponds  with  our  idea  of  a  mortgage.  The 
subject  in  pledge  was  retained  by  the  debtor,  and  the  creditor  was, 
in  default  of  payment,  driven  to  his  actio  hi/pothecaria  to  obtaia 
possession,  and  at  any  time  before  sentence  the  debtor  might  re- 
deem. By  that  law,  the  debt  was  the  principal,  the  security  an  in- 
cident ;  and  when  the  one  ceasedthe  other  ceased  also ;  and  until 
sentence  the  ownership  of  the  debtor  was  not  displaced."  (Cloote, 
2  Bac.  Abr.  M ort.  A.)  So  as  to  a  mortgage  by  our  law,  although 
the  legal  estate  in  the  property  mortgaged  is  in  the  mortgagee,  the 
mortgagor  and  those  claiming  under  him  are  considered  by  courts 
of  equity  as  the  actual  owners,  until  the  foreclosure  of  the  mort- 
gage. And  so  in  modern  times  they  have  been  considered  by 
courts  of  law.  The  doctrine  is  now  well  established,  that  the  mort- 
gagor is  the  actual  owner  against  all  the  world  except  the  mort- 


Digitized  by 


Google 


SUPREME  JUDICIAL  COURT,  MASSACHUSETTS.         211 

gagee  ;  and  in  some  respects  he  is  so  considered  even  against  the 
mortgagee  ;  for  he  is  not  accountable  to  the  mortgagee  for  the  rents 
and  profits  while  he  remains  in  possession ;  and  if  the  mortgagee 
takes  possession,  he  is  accountable  to  the  mortgagor  for  the  rents 
and  profits  if  the  latter  elects  to  redeem.  So  a  mortgagor  may 
maintain  a  writ  of  entry  or  ejectment  against  a  disseisor  not  claim- 
ing under  the  mortgagee.  And  the  same  doctrine  has  been  acted 
upon  by  the  legislature  both  in  this  country  and  in  England.  The 
estate  of  the  mortgagor  may  be  attached  and  taken  in  execution, 
and  may  be  assigned,  and  will  descend  to  his  heirs,  or  if  personal 
estate,  it  will  go  to  his  executors  or  administrators,  subject  to,  the 
lien  of  the  mortgagee.  So  by  the  Revised  Statutes,  ch.  65,  s.  11, 
if  the  mortgagee  of  real  estate  should  die,  without  having  foreclosed 
the  right  of  redemption,  the  mortgaged  premises,  and  the  debt  secur- 
ed thereby,  shall  be  considered  as  personal  assets  in  the  hands  of  his 
executor  or  administrator.  So  in  England,  by  the  7  and  8 
Wm.  III.,  ch.  25,  s.  7,  it  is  provided  that  the  mortgagor  in  posses- 
sion may  vote  for  the  return  of  members- of  parliament  notwith- 
standing the  mortgage.  So  in  the  King  v.  St.  Michaels^  (2  Doug. 
631)  it  was  held  that  a  mortgagor  in  possession  might  gain  a  settle^ 
ment  under  the  poor  laws.  "  If,"  says  Lord  Mansfield,  "  the  es- 
tate on  which  a  pauper  resides  is  substantially  his  property,  that  is 
sufficient,  whatever  forms  of  conveyance  there  may  be ;  and  there- 
fore, a  mortgagor  in  possession  gains  a  settlement,  because  the 
mortgagee,  notwithstanding  the  form,  has  but  a  chattel,  and  the 
mortgage  is  only  a  security.  It  is  an  afiiront  to  common  sense," 
he  adds,  "  to  say  the  mortgagor  is  not  the  real  owner."  So  by 
the  law  of  England,  and  by  our  law,  although  the  legal  estate  re- 
mains in  the  mortgagee  of  real  estate  after  the  payment  of  the  mort- 
gage debt,  he  cannot  nevertheless  maintain  an  action  of  ejectment 
to  recover  possession  against  the  mortgagor.  In  the  case  of  Jlfar- 
tfn  V.  Mawlin,  (2  Bur.  978,)  Lord  Mansfield  is  reported  to  have 
said  that  <^  a  mortgage  is  a  charge  on  the  land,  and  whatever  would 
give  the  money,  will  carry  the  estate  in  the  land  along  with  it  to 
every  purpose.  The  estate  in  the  land  is  the  same  thing  as  the 
money  due  upon  it.  It  will  be  liable  to  debts  ;  it  will  go  to  execu- 
tors ;  it  will  pass  by  a  will  not  made  and  executed  with  the  solem- 
nities required  by  the  statute  of  frauds,"  &c.  Judge  Trowbridge 
was  of  opinion  that  these  and  some  other  remarks  made  in  that 
case  were  probably  accompanied  with  some  restrictions,  which  the 
reporter,  omitted  to  notice ;  and  we  think,  without  some  restric- 
tions and  qualifications,  they  do  not  truly  describe  the  nature  and 
quality  of  the  estate  of  a  mortgagee ;  and  so  it  was  decided  in 
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Parsons  v.  Welles  (17  M.  419.)  The  title  of  the  mortgagee  is  not 
extinguished  ipso  facto  by  the  payment  of  the  mortgage  debt;  but 
it  may  be  vacated  by  a  bill  in  equity,  and  the  mortgagor  may  be 
thereby  restored  to  the  possession  of  the  mortgaged  premises. 
Under  such  circumstances,  it  would  indeed  "  be  an  affront  to  com- 
mon sense  to  say  the  mortgagor  is  not  the  real  owner." 

From  these  authorities  and  principles,  the  conclusion  seems  ob- 
vious,  that  the  mortgagor,  and  not  the  mortgagee,  is  to  be  regard- 
ed as  the  owner  of  the  property  mortgaged  for  the  purposes  of  tax- 
ation, unless  it  is  otherwise  provided  by  the  statute.  (R.  S.  ch.  7.) 
The  11th  section  is  the  only  provision  that  can  possibly  be  so  con- 
strued. The  provision  is,  "  when  personal  property  is  mortgaged 
or  pledged,  it  shall,  for  the  purposes  of  taxation,  be  deemed  the 
property  of  the  party  who  has  the  possession."  It  must  be  admit- 
ted that  considering  this  section  in  connection  with  the  4th  section, 
the  meaning  of  it  is  not  very  clear. 

The  first  question  suggested  is,  whether  this  section,  ^though 
the  language  is  general,  was  intended  to  apply  to  property  mort- 
gaged or  pledged  to  banks.  By  the  4th  section  it  is  provided  in 
general  terms,  and  without  any  exception  expressed,  that  '^  per- 
sonal estate  shall,  for  purposes  of  taxation,  be  construed  to  in- 
clude," among  other  things,  "  all  moneys  at  interest,  due  the  per- 
sons to  be  taxed,  more  than  they  pay  interest  for,  and  all  other 
debts  due  to  them  more  than  they  are  indebted  for."  Now  we 
apprehend  it  never  has  been  supposed,  and  certainly  it  cannot 
be  maintained,  that  this  provision  was  intended  to  apply  to  banks. 
By  the  9th  chapter,  sec.  1,  every  bank  is  bound  to  pay  annually  to 
the  treasurer  of  the  commonwealth  a  tax  of  one-half  of  one  per 
cent,  on  the  amount  of  its  capital  stock,  actually  paid  in.  And  it 
must  be  inferred  that  it  was  not  intended  that  they  should  be  liable 
to  any  additional  tax  for  the  privilege  of  loaning  their  moneys* 
And  it  would  seem  reasonably  to  follow  that  if  they  are  not  liable 
to  be  taxed  for  moneys  at  interest,  and  debts  due  to  them,  they 
would  not  be  liable  to  be  taxed  for  property  mortgaged  or  pledged 
merely  for  security ;  the  debt  being  the  principal,  and  the  security 
the  incident  or  accessory.  If  this  is  a  true  construction  of  the 
fourth  section,  it  would  seem  to  follow  that  the  eleventh  section 
was  not  intended  to  apply  to  property  mortgaged  or  pledged  to 
banks,  although,  by  a  literal  construction,  both  sections  would  ex- 
tend to  banks  as  well  as  other  corporations  or  persons.  For  both 
sections  are  to  be  so  construed  as  consistently  to  stand  together ; 
and  if  by  the  fourth  section,  taken  in  connection  with  the  first  sec- 
tion of  the  ninth  chapter,  the  plaintiff  would  not  be  liable  to  be 
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taxed  for  property  pledged  or  mortgaged  to  them  as  collateral 
security,  the  same  construction  should  be  given  to  the  eleventh 
section.  We  have  not,  however,  found  it  necessary  to  decide  this 
question  in  the  present  case ;  for  we  are  of  opinion,  that  the 
eleventh  section  does  not  apply  to  the  mortgages  or  pledges  of 
public  or  other  stocks.  Speaking  of  public  stock.  Sir  William 
Grant,  in  Wildman  v.  Wtldman,  (9  Ves.  Jr.  174,)  says,  "  the  in- 
terest in  stock  is  properly  nothing  but  a  right  to  receive  a  perpetual 
annuity,  subject  to  redemption ;  a  mere  right  therefore ;  the  cir- 
cumstance that  the  government  is  the  debtor  makes  no  difference ; 
a  mere  demand  of  the  dividends  as  they  become  due ;  having  no 
resemblance  to  a  chattel  movable,  or  coined  money,  capable  of 
possession  and  manual  apprehension.*'  So  in  Kirby  v.  Potter^ 
(1  Ves.  Jr.)  The  master  of  the  rolls  (Sir  Richard  Pepper  Arden) 
says,  "  There  is  a  very  untechnical  expression  used  with  regard  to 
stock.-  There  is  literally  no  such  thing  as  d£100  stock.  The  3  per 
cents  are  only  perpetual  annuities,  granted  forever,  redeemable  by 
the  public  upon  the  payment  of  a  certain  sum  of  money."  Now 
we  think  the  language  of  the  eleventh  section  does  not  refer  to 
any  such  property  or  securities ;  it  refers,  evidently,  to  property 
that  is  tangible,  movable,  and  capable  of  possession  by  either 
party,  which  stock  mortgaged  is  not.  The  title  cannot  be  in  the 
mortgagee,  and  the  possession  in  the  mortgagor.  A  similar  provi- 
sion is  contained  in  the  seventh  section  in  respect  to  real  estate. 
That  provides,  "  that  in  cases  of  mortgaged  real  estate,  the  mort- 
gagor shall,  for  the  purposes  of  taxation,  be  deemed  the  owner, 
until  the  mortgagee  shall  take  possession,  after  which  the  mort- 
gagee shall  be  deemed  the  <^wner."  This  provision  would  not 
relate  to  the  grant  of  an  incorporated  hereditament  by  way  of 
mortgage,  because  no  possession  can  be  given  of  such  property, 
and  it  cannot  pass  from  one  to  another  without  deed.  (Bac. 
Grrant,  E.)  "  The  existence  of  such  incorporeal  rights,"  it  is  said, 
"is  merely  in  idea  and  abstracted  contemplation;  though  their 
effects  and  profits  may  be  frequently  objects  of  our  bodily  senses.** 
(2  Bl.  Cora.  20.) 

That  the  framer  of  this  section,  or  the  legislature,  had  in  con- 
templation mortgages  of  property  of  this  description,  is  in  a  high 
degree  improbable ;  and  from  the  language  of  the  eleventh  sectioUi 
the  same  inference  may  be  drawn  in  respect  to  mortgages  of  stock. 
The  language  of  both  sections  is  descriptive  of  corporeal,  visible, 
and  tangible  property,  of  which  either  party  may  take  open  pos- 
session; and  not  of  incorporeal  hereditaments  or  rights,  which 
are  incapable  of  such  possession.  We  are  therefore  of  opinion,  upon 
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the  whole  matter,  that  this  case  is  not  within  the  eleventh  section  of 
the  statute,  but  depends  on  the  general  question,  namely,  whether 
the  mortgagor  or  mortgagee,  before  foreclosure  of  the  mortgage,  is 
to  be  considered  as  the  owner  of  the  mortgaged  property  ;  and  if 
so,  then  we  can  have  no  doubt  that  the  mortgagor,  and  not  the 
mortgagee,  is  to  be  so  considered.  This  opinion  seems  to  us  fully 
sustained  by  the  principles  and  authorities  already  referred  to,  and 
is  confirmed  by  the  statute  of  1838,  ch.  98,  sec.  3.  This  statute, 
it  is  true,  does  not  relate  to  the  subject  of  taxation ;  but  it  provides 
that  where  stock  in  any  corporation  is  transferred  as  collateral  se- 
curity, the  pledger  alone  shall  be  responsible  as  a  stockholder  in 
said  corporation ;  thus  recognizing  the  general  principle,  that  the 
pledger  or  mortgagor  is  to  be  considered  as  the  owner  of  the 
property  pledged  or  mortgaged.  Judgment  for  the  amount  paid 
by  the  plaintiff,  and  interest  from  the  time  of  payment. 


Lancaster  Court  of  Common  Pleasy  Pennsylvania^  Aprils  1846. 

John  Beam  v.  The  First  Methodist  Episcopal  Church  of  thb 
Cmr  OP  Lancaster. 

Where  commissionen,  appointed  under  the  act  relating  to  mechanics'  liens  to 
''  define  the  extent  of  ground  necessary  for  the  convenient  use  of  the  build- 
ing "  upon  which  the  liens  were  alleged  to  exist,  the  same  being  a  church  edi- 
fice, included  in  the  report  the  grave-yard,  -which  they  recommended  to  \m 
sold  with  the  church  building ;  it  was  neld^  that  the  commissioners  erred  in 
including  the  grave-yard  in  their  report,  and  for  that  cause  the  report  was  set 
aside. 

Whether  the  ]ien  law  extends  to  houses  of  worship,  so  that  religious  corpora- 
tions can  be  dispossessed  of  their  places  of  devotion,  by  means  of  judicial  pro- 
cess, qwtret 

This  case  came  before  the  court  on  exceptions  to  the  report  of 
commissioners  under  the  act  relating  to  mechanics'  liens.  The 
commissioners  were  appointed  to  <^  define  the  extent  of  ground 
necessary  for  the  convenient  use  of  the  building,"  upon  which  the 
liens  were  alleged  to  exist.  The  building  referred  to  was  a  church 
edifice  ;  and  the  commissioners  included  in  their  report  the  grave- 
yard, and  also  a  portion  of  ground  at  present  unoccupied,  which 
they  recommended  to  be  sold  with  the  church  building,  because 
it  would  be  useful  for  the  site  of  a  '^  parsonage  house." 
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Lrwis,  J.  Christianity  is  held  to  be  part  of  the  common  law, 
and  Sir  Edward  Coke  designates  a  building  intended  for  the  cele- 
bration of  its  rites,  as  the  ^^  mansion  house  of  God."  In  this  he 
had  the  authority  of  the  Saviour,  who  designated  the  temple  as 
*^  His  Father's  house,"  and  drove  out  the  '^  dealers  in  oxen  and 
sheep,"  and  overthrew  the  tables  of  the  money  changers,"  l)ecause 
it  was  not  lawful  to  make  it  "  a  place  of  merchandise."  A  reli- 
gioQs  corporation  in  this  country  stands  in  the  place  of  the  parson 
in  England,  who,  as  a  corporation  sole,  holds  the  legal  titles  to  the 
estates  of  the  church.  But  those  estates  could  not,  at  common  law, 
be  seized  under  writs  of  execution  directed  to  the  sheriff.  If,  up- 
on a  common  fieri  facias^  the  sheriff  returned  that  the  defendant 
was  '^  a  beneficed  clerk,  and  had  no  lay  fee  in  his  bailiwick,"  a  writ 
was  issued  to  the  bishop  of  the  diocese,  in  the  nature  of  a  levari 
facias  or  fieri  facias^  to  levy  the  debt  and  damages  de  bonis  ecclesi' 
asiiciSj  and  thereupon  the  bishop  sent  out  a  sequestration  of  the 
profits  of  the  benefice^  directed  to  the  church  wardens,  to  collect  the 
same  and  pay  them  to  the  plaintiff  till  the  full  sum  be  raised. 
(3  Blackstone's  Commentaries,  418.)  Even  the  king,  who  had 
always  the  right  to  seize  in  execution  the  lands  of  his  debtor, 
could  not  order  the  sheriflb  to  levy  upon  ecclesiastical  estates,  but 
was  obliged  to  have  recourse  to  the  writ  of  sequestration,  directed 
to  the  bishop,  under  which  the  latter  was  bound  to  take  care  that 
out  of  the  revenues  of  the  church  the  duties  of  the  church  should 
be  provided  for.  (3  B.  &  P.  327.)  And  after  the  statute  of 
Westminster  2d  gave  the  remedy  of  Elegit  to  the  subject,  it  was 
considered  that  the  statute  did  not  authorize  the  seizure  of  the 
0ebe,  belonging  to  the  parsonage,  nor  of  the  church-yard,  for 
these  were  each  solum  deo  consecratum.  (Gilbert  on  Executions, 
40;  2  Cruise's  Digest,  72;  Jenkins's  Rep.  207;  29  Edw.  3,  44; 
21  Edw.  4,  45 ;  3  B.  &  P.  327,  328.)  Upon  the  same  principle 
it  was  held  that  the  assignees  of  an  insolvent  parson  could  not 
recover,  in  an  action  for  the  use  and  occupation  of  the  glebe  land, 
parish  church,  &c.,  although  they  were  included  in  the  schedule 
and  assignment.     (3  B.  &  P.  321.) 

It  is  true,  that  in  the  country  from  which  we  derive  our  common 
law,  a  particular  form  of  worship  is  favored  by  the  government ; 
while,  under  our  own  free  institutions,  all  Christian  denominations 
are  entitled  to  equal  privileges ;  but  the  obligation  to  support  ra- 
tional piety  is  common  to  all  nations,  because  it  is  ^^  the  firmest 
support  of  lawful  authority,"  and.  the  highest  ^^  pledge  of  the  peo- 
ple's safety."  (Vattel,  51.)  It  is  evident,  from  what  has  been 
said,  that  if  we  construe  the  lien  law  to  extend  to  houses  for  wor- 


Digitized  by 


Google 


216  RECENT  AMERICAN  DECISIONS. 

shipi  or  permit  religious  corporations  to  be  dispossessed  of  their 
places  of  devotion,  by  means  of  judicial  process,  we  deny  to 
religion  the  protection  which  it  received  under  the  laws  of  our 
English  ancestors,  and  we  must  draw  upon  our  own  practices  for 
the  precedent.  The  facilities  for  administering  justice,  for  travel- 
ling, for  transportation  of  merchandise,  and  for  healthful  recreation, 
are  so  far  protected  that  a  court-house,  a  jail,  or  a  public  square, 
could  not  be  sold  by  the  sheriff.  And,  until  the  act  of  16th  June, 
1836,  gave  to  sequestrators,  "  all  the  powers  of  trustees  appointed 
under  the  law  relating  to  insolvent  debtors,"  it  was  generally 
thought  that  neither  turnpike  roads,  railroads  nor  canals,  could  be 
sold  for  the  payment  of  debts.  And,  even  in  cases  of  a  sale  of 
these  works,  under  the  general  powers  conferred  upon  the  sequestra- 
tors, there  is  a  careful  provision,  by  virtue  of  which,  in  cases  where 
"  the  public  have  an  interest,"  the  court  may  order  that  "  the  reve- 
nues shaU  be  applied,  in  the  first  place,  to  keeping  the  works  in 
repair." 

The  revenues  of  a  religious  corporation,  and  the  profits  of  all 
property  held  by  it,  are  doubtless  within  the  reach  of  the  creditor 
by  appropriate  process.  And  it  is  well  worthy  of  consideration, 
whether  all  who  deal  with  it  do  not  contract  upon  the  credit  of 
these  resources  alone  ?  But,  as  this  is  a  question  of  great  impor- 
tance, it  is  left  for  further  consideration  ;  because  we  can  dispose 
of  this  case,  for  the  present,  upon  another  point.  A  lien  is  claimed 
against  the  grave-yard.  The  sale,  by  the  sheriff,  of  edifices  dedi- 
cated to  the  worship  of  God,  is  suflSciently  repugnant  to  the  feel- 
ings of  a  Christian  people,  without  making  "  merchandise,"  also, 
of  their  places  of  burial.  The  ground,  in  this  case,  consists  of 
two  lots,  fronting  on  Walnut  street,  which  were  dedicated  to  the 
purposes  of  Christian  burial  about  fifty  years  ago.  On  the  faith  of 
that  dedication,  many  families  have  deposited  therein  the  remains 
of  their  relatives ;  and  many  grave-stones  and  monuments  have 
been  erected  to  their  memory.  Within  a  few  years  the  congrega- 
tion purchased  a  lot,  fronting  on  Duke  street,  on  which  the  new 
church  building"  has  been  erected.  It  is  true,  however,  that  the 
rear  of  the  church  lot  adjoins  upon  the  rear  of  one  of  the  grave- 
yard lots. 

It  is  not  possible  to  believe  that  the  congregation  in  making  the 
new  erection,  intended  to  hazard  a  change  of  ownership  or  uses, 
so  far.as  respects  the  buryuig  ground.  Nor  is  it  probable  that  the 
honest  mechanics  engaged  in  erecting  the  new  building,  imagined 
they  were  acquiring  a  lien  on  the  grave-yard,  with  its  tombstones, 
and  monuments,  and  mouldering  remains.     It  is  fair  to  presume 
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that  neither  party  intended  either  to  disturb  the  repose  of  the  dead, 
or  to  do  violence  to  the  feelings  of  the  living.  Although  ^^  burial 
and  the  administration  of  the  sacraments  "  are  usually  considered 
the  distinguishing  characteristics  of  a  parish  church  in  England, 
(2  Inst  363 ;  2  Com.  Dig.  304,)  they  are  not  always  its  constitu- 
ents under  our  system  of  toleration  and  diversity  of  opinion  and 
practice.  In  this  case,  the  ground  was  used  for  the  purposes  of 
sepulture  long  before  the  building  was  erected,  and  it  may  be 
equally  useful  to  the  congregation  after  the  new  building  shall  be 
sold.  It  is  not  necessary  for  the  enjoyment  of  the  building,  ^^  for 
the  purpose  for  which  it  was  designed."  The  building  was  de- 
signed for  the  worship  of  God  —  the  ground  for  the  burial  of  man 
—  the  one  for  the  edification  of  the  living —  the  other  as  a  recep- 
tacle for  the  dead  —  the  purposes,  although  frequently  combined, 
are  entirely  distinct  in  their  nature.  The  lot  which  fronts  on 
Duke  street  is  quite  sufficient  for  the  convenient  enjoyment  of  the 
building  as  a  place  of  worship.  The  commissioners  erred  in  in- 
cluding the  grave-yard  in  their  report,  and  for  that  cause  the  report 
is  set  aside. 


Court  of  Chancery^  Caledonia  County j  Vermontj  December^  1845. 
John  Felch  v.  Ira  Felch  et  al. 

A  mortgagee  broaght  a  bill  of  foreclosure  against  the  mortgagor  and  other  sub- 
sequent incumbrancers,  and  the  bill  was  taken  as  confessed,  under  a  rule  that 
the  defendants  should  have  the  same  right  to  call  the  plaintiff  to  account  for 
costs  and  profits  as  if  they  had  filed  a  cross  bill.  It  appeared  that  the  plaintiff, 
before  taking  possession  of  the  mortgaged  premises,  had  brought  ejectment 
against  the  mortgagor,  and  reoovered  judgment  for  seisin  and  possession ;  that 
the  mortgagor  having  abandoned,  the  mortgagee  took  possession  and  person- 
ally occupied  the  land,  and  cultivated  it  at  some  disadvantage,  living  at  some 
distance  from  it,  and  having  no  opportunity  to  rent  the  house.  It  was  held,  that 
the  plaintiff  was  bound  to  account  only  for  the  profits  actually  received  by  him. 

A  mortgagee  who  takes  possession  of  the  mortgaged  premises  while  vacant,  and 
long  after  the  debt  becomes  due,  should  be  held  to  no  stricter  accountability 
than  other  trustees,  and  should  be  held  only  to  ordinary  diligence. 

This  was  a  bill  of  foreclosure  against  the  mortgagor  and  others, 
subsequent  incumbrancers.  The  bill  was  taken  as  confessed,  un- 
der a  rule,  that  the  defendant  should  have  the  same  right  to  call 
the  plaintiff  to  account  before  the  master,  for  all  rents  and  profits 
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of  the  mortgaged  premises,  for  which  he  was  liable,  as  if  the  defend- 
ants had  filed  a  cross  bill ;  and  that  the  plaintiff  in  his  turn  should 
have  the  same  rights  in  accounting  as  if  he  had  made  answer  to 
the  cross  bill.  It  was  accordingly  referred  to  one  of  the  masters  of 
the  court  to  state  the  sum  due  in  equity.  The  only  questions 
raised  upon  the  master's  report  were  in  regard  to  the  liability  of  the 
plaintiff  for  rents  and  profits,  while  he  had  been  in  possession  of  the 
premises  during  the  last  year.  In  regard  to  this  the  master  reported 
the  following  facts.  The  plaintiff,  before  he  took  possession  of  the 
premises,  which  consisted  of  a  farm  and  small  tenement,  brought 
ejectment  against  the  mortgagor,  and  recovered  judgment  for  the 
seisin  and  possession  of  the  premises,  which  the  mortgagor  having 
abandoned,  the  plaintiff  took  possession,  and  personally  occupied 
the  land,  and  cultivated  it  in  such  manner  as  he  best  could,  liviifg 
at  some  distance  from  it,  and  having  no  opportunity  to  rent  the 
house.  The  master  reported,  that  in  consequence  of  the  plaintiff's 
living  at  some  distance  from  the  premises,  and  conducting  his  agri- 
cultural operations  at  some  disadvantage  on  that  account,  and  not 
occupying  the  house,  he  did  not  derive  as  much  benefit  from  the 
use,  as  what  would  be  considered  a  reasonable  rent  for  the  premi- 
ses, for  one  who  resided  thereon  —  and  referred  it  to  the  court  to 
determine  for  which  of  two  sums,  so  fixed,  the  plaintiff  was  liable  in 
equity. 

After  argument  by  Paddock^  for  the  plaintiff,  and  Underwood^ 
for  the  defendants,  the  Chancellor,  Redfield,  delivered  the  follow- 
ing opinion. 

The  importance  of  this  question,  rather  than  the  amount  here 
involved,  and  the  consideration  that  bills  of  foreclosure  are  not 
ordinarily  appealable  from  this  to  the  supreme  court,  has  induced 
me  to  examine  this  case  with  more  care  than  I  should  otherwise 
have  done.  I  think  it  obvious,  that  the  mortgagee,  under  the  cir- 
cumstances of  this  case,  cannot  be  made  liable  for  anything  more 
than  the  actual  profits.  And  this,  I  think,  may  be  shown  by  the 
oath  of  the  plaintiff  in  support  of  his  account  of  disbursements  and 
receipts.  For  in  regard  to  the  rents  and  profits  of  the  mortgaged 
premises,  while  he  occupied  them,  he  is  strictly  a  defendant,  and 
the  accounting  party.  The  regular  course  in  such  case  would  be 
for  the  defendants  to  file  a  cross  bill,  calling  upon  the  plaintiff  to 
state  the  amount  of  rents  and  profits,  which  strictly  he  should  do 
in  his  answer  to  such  cross  bill ;  —  but  the  same  result  was  here  at- 
tained by  the  rule  under  which  the  bill  was  taken  as  confessed. 

But  the  defendants  objected  not  only  to  the  mode  of  trial  before 
the  master,  but  also  that  the  plaintiff  should,  while  personally  occu- 
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pying  the  premises,  be  made  liable  for  a  reasonable  rent^  without 
reference  to  his  actual  receipts.  This  latter  objection  deserves  a 
more  extended  consideration,  perhaps,  in  consequence  of  its  general 
importance. 

1.  Upon  principle  it  is  difficult  to  perceive  why  the  mortgagee, 
who  takes  possession  of  the  premises,  while  vacant,  and  long  after 
his  debt  becomes  due,  should  be  held  to  any  stricter  accountability 
than  other  trustees.  It  is  the  fault  of  the  mortgagor,  in  the  first  in- 
stance, that  the  debt  is  not  paid,  and  that  in  consequence,  the  mort- 
gagee is  compelled  lO  take  possession.  2.  It  is  contrary  to  the 
contract  of  the  parties,  and  to  the  ordinary  expectation  in  such 
cases,  that  the  mortgagee  should  be  compelled  to  resort  to  the  land 
for  the  payment  either  of  his  debt,  or  interest.  3.  If  there  are  sub- 
sequent incumbrancers,  who  are  ultimately  and  principally  inter- 
ested in  the  avails  of  the  security,  it  would  seem  more  their  duty 
than  that  of  the  first  mortgagee,  either  to  remove  the  first  incum- 
brance, and  thus  take  the  control  of  the  premises,  or  else  to  find  a 
tenant  who  will  render  a  reasonable  rent.  Under  such  circum- 
stances, to  require  of  the  plaintiff  more  than  ordinary  diligence 
would  seem  manifestly  unreasonable  and  unjust.  In  ordinary 
trusts,  the  trustee  is  held  only  to  common  diligence,  or  such  as  men 
ordinarily  exercise  in  their  own  affairs,  and  to  account,  in  that  way, 
for  the  profits  actually  received  from  the  trust  estate,  or  which 
might  have  been  received,  but  for  the  neglect  of  such  common 
diligence. 

In  looking  into  the  books,  I  think  no  doubt  can  be  entertained,  that 
such  has  been  the  general  rule  in  regard  to  mortgagees  in  possession, 
ever  since  the  time  of  the  case  in  1  Vernon,  45,  (1682)  which,  as 
it  is  very  brief,  and  seems  to  form  the  basis  of  the  subsequent  de- 
cisions upon  the  subject,  may  be  here  excused.  "  A  mortgagee 
shall  not  account  according  to  the  value  of  the  land,  viz. .  He  shall 
not  be  bound  by  any  proof  that  the  land  was  worth  so  much,  unless 
you  can  likewise  prove  that  he  did  actually  make  so  much  of  it,  or 
might  have  done  so,  had  it  not  been  for  his  wilful  default ;  as  if  he 
turned  out  a  sufficient  tenant,  that  held  it  at  so  much  rent,  or  re- 
fused to  accept  a  sufficient  tenant,  that  would  have  given  so  much 
for  it."  There  is  in  the  present  case  no  pretence,  that  the  plaintiff 
turned  out,  or  rejected  a  tenant,  or  that  one  could  have  been  found, 
or  that,  under  the  circumstances  under  which  he  came  on  the  pre- 
mises, he  could  have  realized  more  than  he  did.  He  must,  then, 
I  conclude,  according  to  the  case  from  Vernon,  be  liable  only  for 
what  profits  he  actually  did  receive.    This  case  is  followed  almost 
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in  terms  by  Ch.  J,  Swift,  (2  Dig.  193 ;  2  Powell  on  Mort.  272,) 
by  Chancellor  Kent,  (4  Comm.  166,)  and  in  Hughs  v.  WUliamSy 
(12  Vesey,  493,)  and  in  Mr.  Perkins's  note  to  this  last  case,  where 
all  the  modern  authorities  are  collected  and  digested.  That  this  is 
the  general  rule  of  the  liability  of  trustees  cannot  be  denied.  The 
exceptions  to  this  rule,  where  trustees  have  been  made  liable  for 
rents  and  profits  which  they  might  have  received,  but  for  their  own 
wilful  default,  will  not  affect  the  present  case.  Loftus  v.  Swijlj  (2 
Scholes  &  Lef.  656)  ;  Duke  of  Buckingham  v.  Gayer ^  (1  Vernon, 
258) ;  Chapman  v.  Tanner y  (Id.  267) ;  Copping  v.  Cooke,  (Id.  270) ; 
Williams  v.  Price,  (1  Simons  &  Stuart,  581.) 

The  cases  which  have  been  cited,  to  show  that  a  mortgagee, 
who  personally  occupies  the  premises,  is  liable  for  a  reasonable 
rent,  are  not  like  the  present.  Where  the  premises  consist  of  a 
tenement  and  out  buildings,  which  are  occupied  by  the  mortgagee, 
or  where  the  mortgagee  refuses  a  tenant  who  will  pay  a  reasonable 
rent,  no  other  rule  could  be  adopted,  but  to  make  him  accountable 
for  a  reasonable  rent ;  so  also  he  should  be  accountable  for  a  reason- 
able rent  when  he  manages  the  premises  unskilfully,  by  reason  of 
which  they  become  unprofitable  to  him.  Van  Buren  v.  Olmstead,  (5 
Paige,  9)  ;  Bainbridge  v.  Owen,  (2  J.  J.  Marshall,  465.)  And 
in  some  cases,  when  the  premises  had  suffered  deterioration,  while 
in  the  possession  of  the  mortgagee,  by  his  default,  such  damage 
has  been  ordered  to  be  deducted  from  the  mortgage  debt.  Kem^edp 
V.  Baylor,  (1  Washington,  162.)  But  none  of  these  exceptions 
affect  the  present  case.  The  orator  is  entitled  to  a  decree,  for 
the  amount  of  his  mortgage  debt,  deducting  the  amount  of  profits 
actually  received  by  him. 


Court  of  Quarter  Sesjnms  of  Philadelphia  County,  Pennsybnmia, 

March,  1846. 

Commonwealth  v.  Zepp. 

Where  an  indictment  charged  that  the  defendant,  on  the  Ist  day  of  December, 
1840,  obtained  goods  by  means  of  false  pretences,  there  being  no  law  at  that 
time  rendering  the  offence  ihdictable,  and  the  defendant  was  acquitted  in  cooscf- 
queiice,  it  was  held,  that  the  former  acquittal  was  no  bar  to  a  second  indid- 
ment,  laying  the  offence  to  have  been  committed  at  a  time  when  it  was  indid- 
able.    [Pennstflvania  Law  Journal, 


Digitized  by 


Google 


SUPREME  JUDICIAL  COURT,  MASSACHUSETTS.         221 

Stq»reme  Judicial  Courts  MassachuseUs^  December^  1845,  at  Boston. 
Daniel  Pik£  v.  Martin  Brimmer. 

Abj  unauthorized  obstrucdon  in  a  public  highway  is  a  public  nuisance ;  and  any 

citizen  has  a  right  to  abate  such  a  nuisance. 
A  wooden  building,  thirty-five  feet  by  nineteen,  brought  out  into  the  street  of  a 

city,  so  ad  to  obstruct  tlie  whole  carriage-way  and  one  sidewalk,  without  a 

license  from  the  city  authorities,  is  a  common  and  public  nuisance. 
It  is  the  duty  of  the  mayor  of  the  city  of  Boston  to  abate  such  a  nuisance,  by  the 

12th  section  of  the  city  charter;  and  if  no  wanton  or  unnecessary  violence  is 

used,  he  is  not  liable  in  trespass  therefor. 
Whether  the  mayor  and  aldermen  can  license  the  use  of  the  streets  of  the  city  for 

the  removal  of  a  building  of  such  a  size,  —  (^ueere. 

This  was  an  action  of  trespass  against  the  defendant,  for  causing 
a  wooden  building,  thirty-five  feet  long  and  nineteen  feet  wide,  be- 
longing to  the  plaintiff,  to  be  torn  down  and  destroyed.  It  ap- 
peared that,  prior  to  the  25th  of  June,  1844,  the  building  stood  on 
land  near  Bowdoin  street,  and  had  been  sold  at  auction  to  one 
Woodward  for  $45,  to  be  removed  from  the  land  in  five  days. 
Woodward  applied  to  the  mayor  and  aldermen  for  a  permit  to  re- 
move the  building  to  Causeway  street,  and  in  conformity  to  the 
usual  practice,  his  application  was  referred  to  the  committee  on 
paving,  of  which  the  mayor  was  not  a  member,  and  that  committee 
having  reported  adversely,  a  permit  was  refused.  He  then  sold 
the  building  to  the  plaintiff  for  $50,  informing  him  at  the  same 
time  that  a  permit  to  remove  the  building  had  been  refused.  The 
plaintiff  then  applied  for  a  permit  to  remove  the  building  to  Cra- 
gie's  bridge,  and  his  application,  having  been  referred  to  the  same 
committee,  was  rejected.  On  the  morning  of  the  25th  of  June^ 
about  eight  o'clock,  the  mayor  was  passing  along  Bowdoin  street, 
and  saw  preparations  going  on  for  the  removal  of  the  building.. 
He  inquired  of  the  person  in  charge  of  the  work  if  a  permit  had 
been  obtained,  and  receiving  the  reply,  that  he  believed  a  permit 
had  been  granted,  the  mayor  expressed  a  doubt  if  the  fact  was  so, 
and  cautioned  the  man  not  to  move  the  building  without  a  permit. 
About  ten  o'clock  that  day,  the  board  of  mayor  and  aldermen  met 
in  Bowdoin  street,  for  the  purpose  of  deciding  on  an  application 
about  a  passage-way  there,  and  they  then  saw  that  this  building 
had  been  brought  out  into  the  street,  so  as  to  obstruct  the  whole 
carriage-way,  and  one  sidewalk.  The  mayor  went  to  the  spot, 
after  learning  from  one  of  the  committee  that  no  permit  to  remove 
the  building  had  been  granted,  and  ordered  the  men  not  to  move 
25* 
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tbe  building  any  furtheri  and  threatened  to  have  them  arrested  if 
they  persisted.  The  men  desisted,  and  left  the  building  \vhere  it 
stood.  The  city  marshal,  about  eleven  o'clock,  gave  notice  to  the 
plaintiff  to  take  down  the  building,  and  clear  the  street ;  and  find- 
ing it  was  not  done,  the  next  morning  he  again  gave  the  plaintiff 
notice,  who  refused  to  do  anything  about  it,  and  said  the  city  mig^t 
do  it  themselves.  The  defendant  then  ordered  the  city  marshal 
to  have  the  building  taken  down  and  the  street  cleared.  It  was 
done  that  afternoon,  and  this  was  the  trespass  complained  of.  It 
also  appeared  that  the  plaintiff  intended  to  remove  the  building 
through  Cambridge,  Court,  Sudbury  and  Friend  streets,  and  that 
the  carriage-way  of  Sudbury  street  was  only  eighteen  feet  four 
inches  wide  at  one  point.  The  person  who  had  contracted  with 
the  plaintiff  to  remove  the  building,  testified  that  the  transit  would 
not  have  occupied  more  than  one  hour  ;  but  another  of  the  plain- 
tiff's witnesses,  who  had  been  accustomed  to  remove  buildings, 
testified  that  it  would  have  occupied  more  than  half  a  day ;  and 
there  was  other  evidence  tending  to  prove  that  a  much  longer  dme 
would  have  been  necessary.  Two  of  the  plaintiff's  witnesses  who 
had  examined  the  building,  thought  it  in  a  fit  state  of  soundness  for 
removal,  but  the  carpenter  who  took  the  building  down,  testified 
that  though  it  looked  well  before  the  timbers  were  exposed,  yet  in 
fact  the  sills  were  very  much  decayed,  the  posts  were  rotten  at  the 
bottom,  and  some  of  the  tenons  and  mortices  were  so  far  gone  as 
to  break  off  easily.     The  plaintiff  claimed  exemplary  damages. 

/.  P.  Rogers  and  Dudley,  for  the  plaintiff. 
C.  P.  and  B.  R.  Curtis,  for  the  defendant. 

Shaw,  C.  J.  ruled  that  any  unauthorized  obstruction  in  a  high- 
way is  a  public  nuisance  ;  that  this  obstruction  being  placed  there 
without  a  permit,  was  unatHhorized  ;  that  it  was  at  least  doubtful 
whether  the  mayor  and  aldermen  caidd  license  the  use  of  the  streets 
of  the  city  for  the  removal  of  a  building  of  this  size ;  but  whether 
they  could  da  so,  or  not,  in  this  case  they  had  not  given  any  such 
license  ;  and  that  the  existence  of  the  building  in  Bowdoin  street, 
in  the  position  described,  was  a  common  and  public  nuisance  ;  that 
any  citizen  bad  a  right  to  abate  such  a  nuisance,  and  it  was  made 
the  duty  of  the  mayor  to  abate  it  by  the  12th  section  of  the  city 
charter ;  that  if  no  wanton  and  unnecessary  violence  was  used,  no 
unlawful  act  was  done,  and  the  defendant  was  not  guilty. 

The  jury  rendered  a  verdict  for  the  defendant,  and  the  plaintiff 
reserved  the  questions  of  law  for  the  full  Court,  but  they  were  sub- 
sequently abandoned. 
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Selections  from  94  Maine  (11  Shepley's)  Reports. 


ACTION. 

In  an  action  for  goods  sold  and  delir- 
ered,  where  it  appeared,  that  a  price 
was  offered  by  the  defendant  for  the  ar- 
ticle, and  accepted  by  the  plaintiff',  and 
the  defendant  then  said  he  "  would  come 
in  a  short  time  and  take  it,  and  pay  for 
it,"  and  it  was  marked  as  sold  to  him 
in  his  presence,  and  set  aside  in  the 
plaintifl^'s  shop  and  reserved  for  his  nse, 
and  thus  remained  until  the  commence^ 
ment  of  the  suit ;  it  was  Md^  that  this 
action  could  not  be  maintained.  [Whit- 
man, C.  J.  dissented.]  MerriU  t.  Par- 
ker, S9. 

2.  The  mortgagee  of  timber  lands 
may  maintain  trespass  or  tro?er  against 
an  J  one  who  shall  cut  and  carry  away 
the  timber,  or  afterwards  convert  it  to 
bis  own  use,  without  authority  from 
such  mortgagee,  although  under  a  li- 
cense from  the  mortgagor  given  after 
the  mortgage.  Frothingham  v.  McKu' 
$ick,  403. 

3.  And  if  the  mortgagee,  after  his 
right  of  action  against  the  defendant  has 
accrued,  takes  from  the  mortgagor  an 
assignment  of  his  rights  arising  under 
the  contract  by  which  the  license  was 
obtained,  without  waiving  or  agreeing 
to  relinquish  any  rights  as  mortgagee, 
but  wholly  fails  of  obtaining  any  benefit 
therefrom,  the  original  cause  of  action 
remains  unaffected.    R, 

4.  If  an  action  against  an  aggregate 
corporation,  for  maliciously  causing  the 
plamtiff*  to  be  arrested  on  an  execution 
issued  on  a  judgment  in  their  favor 
against  him,  can  under  any  circum- 
stances be  sustained,  it  cannot  be  done, 
without  showing  both  malice  and  want 
of  probable  cause ;  and  the  arrest  com- 


plained of,  must   have   been   whoHy 

groundless,  and    that   known    to    the 

defendants.  McLellan  v.  Cumberland 
Bank,  566. 

ALIEN. 

An  alien  acquires  no  life  estate  in  the 
lands  of  his  wife  by  virtue  of  his  mar- 
riage ;  and  a  levy  thereupon  as  the  es- 
tate of  the  husband  gives  no  title  to  the 
creditor.    Mussey  v.  Pierre,  659. 

ASSIGNMENT. 

An  assignment  by  one  partner  to  the 
other  of  his  interest  in  all  the  partner- 
ship demands,  is  good  in  equity,  and 
gives  to  the  assignee  the  right  to  use 
the  name  of  the  assignor  to  enable  him 
to  collect  for  his  own  use  any  debts  due 
to  them  jointly  at  the  time ;  and  the  dis- 
charge of  the  assignor,  given  afterwards 
without  consideration,  will  not  discbarge 
an  action  brought  in  the  name  of  botL. 
Lttnt  V.  Stevens,  534. 

BAILMENTS. 

Where  a  common  canier  by  sea  en- 
gages to  deliver  goods  at  a  place  named 
for  a  stipulated  sum  as  freight,  and  the 
owner  is  willing  to  receive  his  goods  be- 
fore they  arrive  at  the  place  appointed 
in  the  bill  of  lading,  and  does  receive  a 
part  of  them,  the  carrier  is  entitled  to  a 
fro  rata  freight.    Hunt  v.  Haskell,  339. 

2.  A  common  carrier  by  sea  has  by 
the  law  merchant  a  Hen  on  goods  car- 
ried by  him  for  the  pavment  of  their 
freight ;  but  he  has  no  right  to  cause  a 
sale  to  be  made  thereof,  ot  his  own  mere 
motion,  for  the  payment  of  the  freight. 
lb, 

3.  Where  goods  are  iUegally  sold  for 
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the  discharge  of  a  lien  for  the  freight 
thereof,  and  the  owner  aftefwards  ob- 
tains the  possession  of  them  through 
one  who  had  made  the  pnrohase,  he  is 
entitled  to  recover  of  the  seller,  in  an 
action  of  trover,  not  the  value  of  the 
goods  sold,  but  merely  whatever  dam- 
ages and  loss  he  sustained  in  reffaining 
possession  of  his  goods,  over  and  above 
what  was  fairly  due  to  the  defendant. 
lb. 

BILLS    OF    EXCHANGE    AND    PROMISSORY 
NOTES. 

A  bill  of  exchange,  promissory  note, 
or  order,  made  payable  to  a  particular 
person,  which  has  been  paid  by  one 
whose  duty  it  was  to  make  the  pay- 
ment, without  any  right  to  call  upon 
another  party  to  repay  the  amouut,  is 
no  longer  a  valid  contract.  It  has  per- 
formed its  office,  and  ceases  to  have  a 
legal  existence.  Ballard  v.  Greenbush, 
336. 

2.  But  this  rule  does  not  apply  to  a 
bank  note,  which  is  not  a  contract  with 
any  particular  person,  but  with  any  one 
who  may  become  the  bearer  or  holder 
of  it.     lb. 

3.  It  is  only  when  an  assignee  has 
acquired  a  title  through  the  promisee, 
that  he  can  insist  upon  the  right  to  main- 
tain an  action  in  the  name  of  the  payee 
of  a  paper  not  negotiable.    lb. 

4.  The  possession  of  an  indorsed  pro- 
missory note  is  prima  facie  evidence  that 
it  is  the  property  of  the  holder ;  but  al- 
though the  legal  property  may  pass  to 
the  holder,  it  is  competent  to  show  by 
parol  testimony,  that  such  note  was 
held  in  trust,  to  be  accounted  for  in  a 
particular  manner.  Scott  v.  William' 
son,  343. 

5.  It  is  sufficiently  early  to  charge 
the  indorser  of  a  promissory  note,  living 
in  a  different  state,  if  a  notice  of  the  dis- 
honor, directed  to  him,  be  put  into  the 
mail  within  a  convenient  time  after  the 
commencement  of  business  hours  of  the 
day  succeeding  that  of  the  dishonor. 
CMck  V.  Pillshtrt/,  458. 

6.  The  defendant  and  several  others 
signed  a  paper  wherein  they  agreed, 
that  all  notes  to  which  they  were  re- 
spectively a  party,  left  in  a  certain  bank 
for  collection,  should  be  considered  the 
same  as  if  made  payable  at  that  bank, 
and  then  said  —  "  and  we  further  agree, 
that  notices  leA  at  the  places  set  against 


our  names  shall  be  considered  legal  and 
binding  on  us  " — and  no  place  was  set 
against  the  name  of  the  defendant ;  lie 
was  left  thereby  in  a  condition  to  insist 
upon  his  legal  rights  as  indorser,  so  far 
as  it  respected  the  place  to  which  no- 
tices should  be  sent.  Smith  ▼.  TVick^^ 
539. 

COVENANT. 

It  is  in  the  election  of  a  subseqnent 
grantee  of  a  mortgagor,  with  covenants 
against  incumb^>ances  and  for  quiet  en- 
joyment, to  elect  to  redeem  as  under 
the  former,  or  to  suffer  an  eviction  as 
under  the  latter.  If  he  redeems,  his 
right  of  action  will  commence  from  the 
time  of  such  redemption ;  but  if  he 
waits  for  an  eviction,  his  right  of  action 
will  then  take  place.  Heath  v.  Whid- 
den,  383. 

2.  The  covenant  for  quiet  enjoyment 
runs  with  the  land,  and  descends  to 
heirs ;  but  that  against  incumbrances 
does  not.    lb. 

3.  If  twenty  years  had  elapsed  from 
the  time  the  cause  of  action  arose  for 
breach  of  the  covenants  for  quiet  en- 
joyment, without  any  explanation,  sat- 
isfaction would  be  presumed ;  but  no 
period  short  of  that,  without  other  cir- 
cumstances tending  to  raise  the  pre- 
sumption, would  be  sufficient.    lb. 

4.  In  a  special  action  on  the  cove- 
nants of  a  deed  of  warranty  containing 
the  usual  covenants,  setting  out  all  the 
facts,  and  alleging  a  breach  of  the  cove- 
nant against  incumbrances,  it  is  compe- 
tent for  the  court  to  permit  an  amend- 
ment by  alleging  a  breach  of  the  cove- 
nant for  quiet  enjoyment.     76. 

EQUITY. 

Where  the  fact  is  equally  unknown 
to  both  parties;  or  where  each  has 
equal  information ;  or  where  the  fact  is 
doubtful  from  its  own  nature  ;  in  eveiy 
such  case,  if  the  parties  have  acted  with 
entire  good  faith,  a  court  of  equity  will 
not  interpose.  McCobb  v.  Richardson, 
82. 

2.  Where  there  was  a  sale  of  timber 
lands,  lying  in  the  wilderness,  remote 
from  the  residence  of  the  parties,  which 
neither  had  ever  seen,  and  of  which 
neither  had  any  other  knowledge  than 
from  the  certificates,  then  in  the  posses- 
sion of  a  third  person,  and  to  which 
they  had  equal  access,  of  two  individu- 
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ab,  equally  unknown  to  the  parties, 
wherein  waa  stated  the  amount  of  tim- 
ber the  signers  thereof  said  they  be- 
lieTed  from  examination  to  be  upon  the 
land ;  and  no  other  representations  were 
made  by  the  seller  to  the  purchaser  than 
a  mere  reference  to  those  certificates  ; 
bat  when  in  fact,  as  it  afterwards  turned 
eat,  there  was  not  one  fi(\eenth  part  of 
the  timber  upon  the  land,  at  the  time, 
that  there  was  represented  to  have  been 
in  the  certificates ;  this  is  not  such  a  case 
of  mutual  mistake  as  will  authorize  a 
court  of  equity  to  rescind  the  contract, 
and  decree  a  restoration  of  the  purchase 
nioney.     Jb. 

ETIDBNCB. 

Although  contracts  in  writing  cannot 
be  Taried  in  their  terms  by  parol  evi- 
dence, yet  it  is  competent  for  one  party 
to  show  by  parol,  that  the  performance 
of  such  contract  has  been  prevented  or 
waived  by  the  other  party.  Medomak 
Bank  ▼.  Curtis,  36. 

3.  It  is  pot  competent  for  the  re- 
spondent to  prove  on  the  trial  of  an  in- 
dictment, that  a  witness,  introduced  by 
the  attorney  for  the  sute,  **  bore  a  no- 
toriously infamous  character."  State  v. 
Bnice,  71. 

3.  On  the  trial  of  an  indictment 
wherein  the  accused  is  charged  with 
having  obtained  property  of  a  witness 
by  means  of  threats,  testimony  to  prove 
that  the  same  property  was  afterwards 
found,  '*in  a  concealed  state  in  the 
dwelling-house  of"  thb  accused,  is  ad- 
missible, as  it  might  have  a  tendency 
to  corroborate  the  testimony  of  the  wit- 
less by  satisfying  the  jury,  that  the  re- 
spondent was  conscious  of  having  im- 
piroperly  obtained  it.     lb, 

4.  The  burden  of  proof  is  upon  the 
plaintiff',  in  an  action  against  an  ofilcer 
for  neglecting  to  attach  an  article  of 
personal  property  upon  a  writ,  to  show 
that  he  has  suffered  damage  by  such 
neglect.  The  court  cannot  infer  it  with- 
out proof.     Wolfe  v.  Dorr,  104. 

5«  Testimony,  then  irrelevant,  may 
with  propriety  be  admitted,  under  the 
expectation  that  it  will  be  connected 
with  the  case  by  other  testimony,  to  be 
laid  out  of  the  case  unless  so  connected 
as  to  become  relevant.  State  v.  McAl- 
Utter,  139. 

6.  Testimony,  having  a  tendency  to 
prove  the  issue,  is  admissible  for  the 


consideration  of  thB  jury,  although  alone 
it  might  not  justify  a  verdict  in  accord- 
ance with  it.     lb, 

7.  On  the  trial  of  an  indictment  for 
passing  counterfeit  bank  bills,  knowing 
them  to  be  such,  testimony  that  the  ac- 
cused passed  similar  bills  about  the  same 
time  to  other  persons,  is  admissible,  to 
show  the  scienter,     lb. 

8.  In  a  criminal  trial,  an  unnecessary 
omission  on  the  part  of  the  accused  to 
offer  evidence  which  might  operate  in 
his  favor,  if  attainable,  is  a  circumstance 
which  the  jury  may  consider,  with  other 
evidence  in  the  case ;  and  under  this 
principle,  the  omission  of  the  accused  to 
furnish  evidence  of  his  previous  good 
character,  may  be  called  to  the  consid* 
oration  of  the  jury  in  support  of  the 
prosecution.    /6. 

9.  The  certificate  of  the  person  who 
takes  a  deposition,  that  **  the  witness 
was  sworn  according  to  law,"  is  suffi- 
cient evidence  that  the  oath  was  admin- 
istered in  the  terms  required  by  the 
statute,  and  in  a  mode  which  practice 
had  sanctioned.  Atkinson,  v.  St.  Croix 
Man.  Co.  171. 

10.  The  certificate  of  the  justice,  that 
"the  deponent  was  examined,  and  cau- 
tioned, and  sworn  agreeably  to  law  to 
the  deposition  aforesaid  by  him  sub- 
scribed," does  not  furnish  evidence  that 
the  deponent  was  sworn  before  he  com- 
menced giving  his  deposition,  as  required 
by  Rev.  Stat.  c.  133,  ^  15.     lb. 

.  11.  A  statement  at  the  commence- 
ment of  the  deposition,  in  the  handwrit- 
ing of  the  justice,  that  the  deponent 
"being  duly  sworn,"  testified  to  certain 
facts  therein  set  forth,  does  not  cure  the 
omission  in  the  certificate,     lb. 

13.  A  contingent  liability  affects  only 
the  credibility,  not  the  competency ,  of  a 
witness.  Frankfort  Bank  v.  Johnson, 
490. 

FRAITD. 

If  a  woman  conveys  her  estate  to  a 
third  person,  in  trust,  for  her  own  use, 
and  then  marries,  the  conveyance  ia 
fraudulent  and  void  as  to  her  prior  cred- 
itors.    Hamlin  v.  Bridge,  146. 

3.  The  bankruptcy  of  the  husband  does 
not  take  away  the  right  of  a  creditor 
of  the  wife  before  the  coverture  to  look 
to  her  property,  fraudulently  convoyed, 
for  the  payment ;  nor  does  his  discharge 
as  a  bankrupt,  destroy  the  right  to  en- 
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i  force  the  debt  against  the  prdperty  of 
the  wife.     lb. 

GUARANTY. 

Where  there  is  a  guaranty  by  a  third 
person  to  pay  the  amount  due  on  a  note, 
then  payable,  at  a  stipulated  time,  no 
demand  on  the  maker  of  the  note,  or 
notice  to  the  guarantor,  is  required  to 
make  the  latter  liable  on  his  guaranty. 
Cooper  V.  Page,  73. 

2.  If  one,  in  consideration  of  fifteen 
dollars,  guaranties  the  payment  of  the 
note  of  a' third  person  for  three  hundred 
dollars,  and  the  contract  of  guaranty  is 
broken,  the  note  remaining  unpaid,  the 
damages  to  be  recovered,  are — not  the 
consideration  paid  —  but  the  amount 
due  on  the  note  guarantied.    lb, 

3.  A  guaranty  of  payment  of  a  pre- 
existing promissory  note,  where  the 
only  consideration  is  a  past  benefit  or 
favor  conferred,  and  without  any  de- 
sign or  expectation  of  remuneration,  is 
without  valuable  consideration,  and  can- 
not be  enforced.     Ware  v.  Adams,  177. 

MORTOAGB. 

A  mortgage  of  personal  property  may 
be  valid,  although  the  property  is  de- 
scribed therein,  but  as  '*said  store 
(standing  on  land  of  another)  and  all  the 
goods,  wares  and  merchandise  in  and 
about  the  same.^     Wolfe  v.  Dorr,  104. 

2.  And  a  description  of  the  property 
by  an  officer,  as  the  debtor's  right  of  re- 
deeming the  property  conveyed  by  that 
mortgage  is  sufficient  to  constitute  an 
attachment  thereof.    lb. 

3.  Under  the  statute  of  1835,  c.  188, 
where  the  debtor's  right  to  redeem  per- 
sonal property* mortgaged  was  subject 
to  be  attach^  on  mesne  process,  the 
officer  could  not  take  actual  possession 
of  the  property,  and  withhold  it  from 
the  mortgagee  or  his  agent,  without 
making  pay  mentor  tender  of  the  amount 
due  upon  the  mortgage  ;  nor  does  the 
language  used  in  tl^  Kevised  Statutes 
on  this  subject  give  the  officer  any  addi- 
tional rights,    lb, 

4.  If  the  payment  of  a  note  be  secured 
by  a  mortgage  of  personal  property,  a 
demand  of  payment  of  the  amount  due 
on  the  note,  afler  it  became  payable,  is 
Sk  waiver  of  forfeiture  of  the  mortgaged 
propety.     Greene  v.  Dingley,  131. 

5.  The  mortgagee  may,  however,  in 
such  case,  take  the  property  into  his 


own  possession,  unless  he  has  relin* 
quished  the  power  so  to  do,  and  hold  it 
subject  to  redemption.    lb, 

6.  If  the  mortgagee  takes  the  mort- 
gaged property  into  his  possession,  after 
the  money  has  become  payable,  with 
the  full  understanding  of  the  parties 
that  the  same  was  taken  in  full  dis- 
charge of  the  note  secured  by  the  mort- 
gage, his  title  becomes  perfect,  and  no- 
Uiing  short  of  a  repurchase  will  restore 
the  mortgagor  to  his  former  rights.    Ih. 

7.  What  the  intention  of  the  parties 
was,  when  the  property  was  delivered 
up  by  the  mortgagor  to  the  mortgagee, 
is  for  the  decision  of  the  jury.     lb. 

8.  Since  the  statute  of  1821,  c.  39,  a 
mortgage  cannot  be  foreclosed,  except 
by  pursuing  one  of  the  modes  provided 
by  statute  for  that  purpose.  Ireland  v. 
Abbott,  155. 

0.  The  interest  of  a  mortgagee  of 
lands,  after  entry  for  the  purpose  of 
foreclosing  the  mortgage  and  before  a 
foreclosure  has  taken  place,  cannot  be 
transferred  by  an  attachment  and  levy 
thereon  as  the  real  estate  of  the  mort- 
gagee.   Sndth  v.  People's  Bank,  186. 

10.  To  constitute  a  mortgage,  it  is 
not  necessary  that  there  should  be  any 
collateral  or  personal  security  for  the 
debt  secured  by  the  mortgage.    lb, 

11.  An  officer  has  no  right  by  virtue 
of  a  writ  agafnst  the  mortgagor  to  at- 
tach and  take  goods  from  the  possession 
of  a  bailee  of  the  mortgagee,  without 
first  paying  or  tendering  the  amount  due 
upon  the  mortgage,  iarker  v.  Chase^ 
230. 

12.  When  the  assignee  of  the  mort^ 
gagor  has  conveyed  the  land  by  deed 
with  the  usual  covenants  of  warranty, 
he  has  no  such  interest  as  will  enable 
him  to  maintain  a  bill  in  equity  against 
the  mortgagee  to  redeem  the  mortgage. 
True  V.  Haley,  2»7. 

13.  The  grantee  in  possession  cannot 
create  an  equitable  mortgage  by  a  pledge 
of  his  unrecorded  deed,  and  thereby  de- 
feat a  prior  recorded  mortgage  of  the 
same  premises.    Hall  v.  McDuff,  311. 

14.  When  the  equity  of  redemption 
is  purchased  by  the  mortgagee,  the  gen- 
eral rule  is,  that  the  mortgage  may  be 
considered  as  still  subsisting,  when  it  is 
for  his  interest  that  it  should  be,  to  pro- 
tect himself  against  any  other  charge 
or  incumbrance  upon  the  estate ;  but 
whenever  it  would  be  inequitable,  or 
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contrary  to  the  clear  intention  of  the 
parties,  or  conducive  to  firand,  the  mort- 
gage is  regarded  as  extinguished. 
Cmtpbell  ▼.  Knights,  332. 

15.  Where  a  mortgage  of  a  dwelliog- 
hottse,  standing  on  land  of  a  third  per- 
son with  his  permission,  has  been  fore- 
closed, and  the  mortgagor,  after  having 
received  thirty  days'  notice  in  writing  to 
qait  the  premises  in  manner  provided  by 
Rev.  Stat.  c.  128,  **0f  forcible  entry 
and  detainer,"  still  remains  in  possession, 
the  mortgagee  cannot,  nor  can  his  as- 
signee, sustain  complaint  against  the 
mortgagor,  under  that  statute,  to  obtain 
possession  of  the  premises.  Sawyer  v. 
Hanson^  542. 

16.  When  a  valid  mortgage  of  per- 
sonal property  is  made  and  duly  record- 
ed, an  officer  is  not  authorized  either  by 
Rev.  Stat.  c.  117,  or  by  the  act  of 
amendment  of  1842,  c.  31,  to  make  an 
attachment  of  the  same  on  mesne  pro- 
cess, as  the  property  of  the  mortgagor, 
without  first  paying  or  tendering  the 
foil  amount  of  the  debt  due,  secured  by 
the  mortgage.     Smith  v.  Smith,  555. 

17.  If  a  naortgage  of  personal  pro- 
petty  is  duly  recorded,  it  becomes  effect- 
iial,  being  otherwise  valid,  without  a 
formal  delivery  of  the  property,  whether 
it  be  the  first  or  a  second  mortgage  of 
the  same  property.    lb. 

18.  There  may  be  a  second  mortgage 
of  personal  property,  under  our  statutes, 
which  shall  oe  valid  against  all  but  the 
fiist  mortgagee  and  his  assigns.     lb, 

19.  It  is  not  necessary,  that  ,the  pay- 
ment or  discharge  of  a  first  mortgage  of 
petsonal  property  should  be  recorded, 
hi  order  that  a  second  one  should  hold 
the  property  against  an  attaching  offi- 
cer.   R. 

PRACTICE. 

Where  there  are  two  counts  in  an  in- 
dictment, properly  joined,  and  the  re- 
^ndent  is  found  guilty  on  both,  the 
attorney  for  the  state  may  afterwards, 
before  judgment,  enter  a  nolle  prosequi 
SB  to  one  of  the  counts.  State  v.  Brttce. 
71. 

3.  On  the  trial  of  an  indictment 
wherein  the  accused  is  charged  with 
having  obtained  property  of  a  witness 
by  means  of  threats,  an  instruction  to 
tae  jury,  on  such  trial,  that  if  the  threats 
^ere  maliciously  made,  with  intent 
thereby  to  extort  the  property  from  the 


owner,  it  was  immaterial  whether  they 
did  or  did  not  produce  any  effect  upon 
the  mind  of  such  owner,  is  correct ;  as 
the  offence  consists  in  maliciously  threat- 
ening to  accuse  one  of  an  offence,  or 
to  injure  his  person  or  property,  with 
intent  to  extort  money  or  pecuniary  ad- 
Tantage,  or  with  intent  to  compel  him 
to  do  an  act  against  his  will.     lb. 

3.  No  point,  or  question,  is  open  on 
the  hearing  and  determination  of  the 
law  of  the  case,  brought  before  the 
court  by  bill  of  exceptions,  which  does 
not  appear  thereby  to  have  been  made 
on  the  trial  of  the  issue.  Cowan  t. 
Wheeler,  79. 

4.  To  a  commentary  of  the  presiding 
judge  upon  the  testimony,  whether  per- 
fectly correct  and  appropriate  or  not,  a 
biU  of  exceptions  cannot  be  taken.  Ju- 
ries are  not  bound  by  such  commenta- 
ries, and  the  court  never  refuses  to 
counsel  the  opportunity,  in  a  proper 
manner,  before  the  cause  is  fully  com- 
mitted to  the  jury,  to  correct  any  mis- 
apprehension or  misstatement  of  the  tes- 
timony. Frankfort  Bank  t.  Johnson, 
490. 

RECEIPTEE. 

If  an  attorney,  to  whom  a  demand  is 
entrusted  for  the  purpose  of  receiving  or 
securing  the  amount  due,  authorizes  an 
officer,  who  may  receive  a  writ  thereon, 
to  take  the  receipt  of  a  certain  individ- 
ual for  the  goods  which  he  directed  to 
be  attached,  or  approves  the  same  after 
it  is  so  taken,  the  officer  is  discharged 
from  his  liability  for  not  retaining  the 
possession.  This,  however,  does  not 
release  those  who  had  given  the  receipt, 
but  is  only  an  adoption  of  t^e  act  by  the 
creditor  for  his  own  benefit,  who  thereby 
acquires  an  equitable  interest  therein, 
which  will  be  protected  by  the  court. 
Farnham  v.  CHlman,  250. 

2.  And  if  the  creditor  has  brought  a 
suit  against  the  officer  for  neglecting  to 
keep  the  goods  attached,  so  that  they 
might  be  taken  on  the  execution,  and  has 
failed  therein  on  the  ground,  that  the 
receipt  was  approved  by  the  attorney 
of  the  creditor,  this  furnishes  no  bar  to 
a  recovery  upon  the  receipt.    lb, 

3.  Where  goods  were  attached,  and 
the  debtor,  with  a  surety,  gave  a  receipt 
therefor  to  the  officer,  and  such  proceed- 
ings were  had,  that  both  had  become 
liable  upon  the  receipt;  and  then  the 
principal  debtor  went  into  bankruptcy 
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and  obtained  his  certificate  of  discharge 
as  a  bankrupt,  under  the  laws  of  the 
United  Slates ;  such  certificate  will  dis- 
charge the  bankrupt  only,  and  not  the 
other  receiptor.    lb. 

4.  And  it  seems  to  hsTe  been  held 
by  a  majority  of  the  court,  that  prior  to 
the  statute  of  1844,  c.  115,  that  on  such 
discharge  of  the  bankrupt,  he  was  enti- 
tled to  costs  against  the  plaintiff.    i&. 

5.  Where  by  a  mistake  of  the  elerk 
of  the  court  the  execution  upon  which 
the  demand  upon  the  receipters  was 
oiade,  ,was  issued  for  too  large  a  sum, 
and  this  error  was  afterwards  corrected, 
the  goods  having  been  disposed  of  so 
that  they  could  not  be  delirered  to  the 
oflicer  when  the  demand  was  made,  ii 
was  heldy  that  the  objection  of  a  want  of 
doe  demand  of  the  goods  oonld  not  pre- 
▼aU.    lb. 

TRESPASS. 

If  the  plaintifiT,  during  the  pendeney 
of  an  action  of  trespass  in  his  favor 
against  several  persons  for  a  joint  tres- 
pass, committed  upon  his  person  and 
property,  receives  of  one  of  them  a  sum 
of  money,  and  gives  a  receipt  therefor 
'Mn  full  of  said  L.^s  trespass,  where  he 
and  Wilson  P.  Hunter,  (another  de- 
fendant) were  in  company,  together 
with  others ;  *'  this  operates  as  a  dis- 
charge of  the  other  joint  trespassers, 
and  the  action  can  no  longer  be  main- 
tained against  either  of  them.  Gilpat- 
rkk  v.  Hunter^  18. 

2.  Where  the  owner  of  goods  assigns 
and  delivers  them  to  another  person,  as 
security  for  the  payment  of  a  debt,  by 
a  valid  assignment;  and  the  assignee 
makes  an  assignment  of  them  to  the 
plaintiff,  by  an  instrument  which  is  void 
as  against  the  provisions  of  the  statute 
on  that  subject,  and  delivers  them  over 
to  the  plaintiff  with  the  assent  of  the 
original  owner ;  an  action  of  trespass 
can  be  maintained  therefor  by  the  plain- 
tiff against  one  who  takes  them  without 
right  and  as  a  mere  wrongdoer.  Bat' 
her  V.  Chase,  230. 

3.  In  trespass  qnare  dausum^  it  is  not 
necessary  to  prove  the  trespass  to  have 
been  committed  on  the  day  alleged  in 
the  declaration ;   and  an  amendment, 


changing  the  time,  although  unneoes- 
sary,  may  be  permitted  by  the  presidiBg 
judge.    Moore  t.  Boyd,  243. 

TROVER. 

To  maintain  the  action  of  trover,  it  is 
necessary  that  all  the  tenants  in  cooa- 
mon  should  join  as  plaintiffs ;  and  that 
they  should  be  the  legal  owners  of  the 
goods,  and  entitled  to  the  possession  of 
them.     Haskell  v.  Jones,  322. 

3.  If  A,  for  a  consideration  received 
from  B,  by  an  instrument  under  seal, 
*'  sells  and  delivers  to  C,  the  agent  and 
attorney  for  said  B,"  certain  personal 
property,  on  condition  that  the  convey- 
ance should  be  void  on  the  payment  hj 
A  of  the  consideration  received  from  B, 
C  having  power  on  certain  contingen- 
cies to  take  the  property  into  his  pos- 
session, and  make  sale  thereof  for  the 
payment  of  the  debt  to  B  ;  the  owner- 
ship of  the  goods  is  in  C,  and  B  cannot 
maintain  trover  therefor,    lb. 

3.  The  possession  of  the  logs  and 
boards  for  a  particular  purpose,  after 
the  sale,  such  as  to  run  them  to  a  place 
named,  there  to  be  taken  by  the  pur- 
chaser, and  to  be  by  him  sold,  and  the 
proceeds  credited  to  the  seller,  is  not 
that  description  of  possession  by  the 
seller,  which  will  prevent  the  pnrchaaei^ 
during  the  time,  from  maintaining  am 
action  of  trover  therefor.  BcynUn  v. 
Veazie,  386. 

TRUSTEE   PROCESS. 

If  money  comes  into  the  hands  of  a 
person  wrongfully,  as  the  consideration 
of  real  estate  supposed  to  have  been 
conveyed  by  him  to  another,  when  no 
title  passed,  he  cannot  for  that  cause  be 
chargeable  as  the  trustee  of  ooe  whe 
had  deeded  the  same  estate  to  him, 
without  consideration,  and  without  pass- 
ing the  title.    Foster  v.  Libby,  446. 

3.  Nor  would  a  person  be  charged  as 
trustee,'  who  had  received  a  deed  of  real 
estate  without  consideration,  and  who, 
with  the  assent  of  his  grantor,  had  so 
conveyed  it  that  the  title  passed  to  a 
third  person,  but  being  sold  upon  a  cred- 
it, no  part  of  the  proceeds  of  the  sale 
had  been  realized  by  him  at  the  tine  of 
the  service  upon  him.    lb. 
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Reports  op  Cases  aboued  and  ad- 

JUDGKD   IN   THE  SuPRIMB  CoURT  OF 

THi  United  States.  January 
Term,  1846.  By  Benjamin  C.  How- 
ard, CoQDsellor  at  Law,  and  Re- 
porter of  the  Decisions  of  the  Sa- 
preme  Court  of  the  United  States. 
Vol.  IV.  Boston  :  Charles  C.  Lit- 
tle and  James  Brown,  Law  Publish- 
ers and  Booksellers.  1846. 

Tbe  fourth  volame  of  Mr.  Howard's 
Reports  of  the  Supreme  Court  of  the 
United  States  being  printed  in  Boston, 
we  hare  been  enabled  to  read  the  proofs 
somewhat  in  adyance  of  the  delivery  of 
the  book  to  the  public.  It  is  a  hand- 
some volume  of  about  seven  hundred 
lod  fifty  pages,  which  might  easily  and 
without  detriment  have  been  reduced 
to  five  hundred  and  fifty  by  making 
the  statements  of  the  cases  and  the  re- 
ports of  the  arguments  as  condensed  as 
IS  done  by  the  most  apj>roved  reporters. 
But  this  is  a  defect  to  which  all  the  re- 
ports of  that  court  have  been  subject, 
sniee  the  apparent  sanction  of  it  by  the 
isdges,  contained  in  their  note  to  Mr. 
Peters,  printed  in  the  preface  to  his 
third  volume.  There  are  less  than  fifty 
cases  reported  in  this  volume,  while  in 
the  seventh  of  Metcalf,  which  contains 
over  a  hundred  paces  less,  there  are 
more  than  a  hundred  cases  reported. 

Chief  Justice  Taney,  probably  incon- 
seqneoce  of  his  illness,  delivered  but 
very  few  of  the .  opinions,  and  those 
iBoetly  short  and  unimportant.  The 
esses  of  most  importance,  or  which  de- 
cide principles  most  interesting  to  the 
profession  generally,  are  those  of  Mus- 
9^  V.  Lake,  p.  268 ;  Aspden  v.  Nixon^ 
P>  467 ;  Rhode  Island  v.  Massachusetts, 
p.  601,  Michoud  v.  Girod,  p.  503,  and 

VOL,  IX.  —  NO.  V. 


the  patent  ease,  Siftwson  v.  Wilson,  p. 
646.  In  Aspden  v.  Ntson,  it  was  held, 
that  a  decree  in  chancery,  in  England, 
in  a  suit  between  an  ezecntor  and  an 
administrator,  under  letters  granted  in 
England,  was  no  bar  to  a  suit  in  this 
country  between  the  executor  and  the 
administrator  of  the  same  parties  act- 
ing under  letters  granted  here.  In 
Michtmdf,  Oirod,  it  was  held,  that  an 
executor,  with  power  to  sell,  cannot 
become  the  purchaser  at  a  sale  made 
by  himself.  It  is  also  an  interesting 
case,  as  showing  the  strictness  with 
which,  in  cases  of  trust,  equity  regards 
all  bars,  whether  arising  from  length  of 
time,  or  from  assent  by  the  cestui  que  trust 
to  the  breach  of  trust.  The  case  of  Gar- 
penter  v.  Providence  Washington  Insu- 
rance Company  allows  more  weight  to 
the  sworn  answer  of  a  corporation  ag- 
gregate than  we  had  supposed  it  en- 
title to.  The  case  does  not  show 
whether  or  not  the  bill  called  for  an 
answer  under  the  oath  of  the  ofiicer« 
In  Raiding  v.  New  York,  p.  21,  the 
court  were  so  divided  in  opinion  as  to 
the  eflfect  of  a  discharge  in  bankruptcy, 
upon  an  order  for  commitment  for  con- 
tempt in  not  paying  over  money,  that 
although  a  majority  of  the  court  agreed 
in  afiBrming  the  judgment  of  the  court 
below,  namely,  that  the  discharge  did 
not  affect  the  order,  yet  the  persons 
composing  that  majority  dififered  as  to 
the  grounds  on  which  the  decision  should 
be  put,  and  therefore  the  judgment  was 
merely  afiirmed,  without  any  reason 
being  assigned.  Perhaps  some  one  of 
the  majority  thought  the  bankrupt  act 
unconstitutional.  This  want  of  &  de- 
cision  is  reported  at  the  length  of  six- 
teen pages .  The  resul  t  of  I&ode  Island 
T.  Aiassachusetts  is  already  known  to 
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oar  readers.  It  appears,  as  reported, 
too  plain  a  case  to  hang  a  doubt 
upon. 

Jostices  Nelson  and  Woodbary  took 
their  seats  'for  the  first  time  this  terra, 
and  each  delivered  the  opinion  of  the 
conrt  in  six  cases.  We  are  not  favora- 
bly impressed  with  Judge  Nelson's  opin- 
ions. They  are  neither  clear  nor  forci- 
ble, and  their  style  is  foulty.  Judge 
Woodbury's  opinions  are,  on  the  con- 
trary, clear  and  forcible,  and  entirely 
free  from  verbiage.  He  dissented  in 
two  important  cases,  Musson  y.  Lake, 
and  the  patent  case.  In  the  latter  case 
we  cannot  resist  the  conclusion,  that  his 
is  the  better  opinion.  The  main  point 
in  controversy  arose  under  the  act  of 
July  4,  1836,  providing  for  the  renewal 
of  patents  in  certain  cases.  That  act 
provided,  that  the  renewal  of  the  patent 
should  '*  have  the  same  effect  in  law  as 
though  it  had  been  originally  granted 
for  the  term  of  twenty-one  years."  It 
then  added,  *^and  the  benefit  of  such 
renewal  shall  extend  to  assignees  and 
grantees  of  the  right  to  use  the  thing 
patented,  to  the  extent  of  their  respective 
interests  therein^^*  and  it  was  on  this 
clause  in  italics,  that  the  question  turned. 
All  the  court  held,  that  the  right  to  a 
renewal  was  secured  to  the  original 
patentee  alone,  and  not  to  his  assignees ; 
and  the  majority  held  that  the  benefit  of 
the  renewal  would  in  no  case  extend  to 
an  assignee,  except  that  in  all  cases  it 
gave  him  the  right  to  continue  to  use 
the  machines  actually  in  his  possession, 
when  the  original  term  expired.  Judge 
Woodbury  thought  that  it  did  not  give 
even  this  right  unless  it  was  so  agreed 
by  the  parties,  and  that  if  it  was  so 
agreed,  all  his  rights  under  the  original 
term  would  be  continued  into  the  re- 
newed term.  The  arguments  by  which 
he  supports  this  construction  seem  to 
us  conclusive.  The  opinion  of  the 
court  seems  to  proceed  on  the  idea  that, 
on  any  other  construction,  the  whole 
benefit  of  the  renewal,  when  there  had 
been  an  assignment  of  the  whole  patent, 
would  enure  to  the  assignee,  and  thus 
the  original  patentee,  for  whose  benefit 
the  renewal  was  granted,  would  gain 
nothing  by  it.  But  no  one  but  he  could 
procure  such  renewal,  and  he  could,  by 
refusing  otherwise  to  apply  for  it,  se- 
cure to  himself  whatever  sum  the  inter- 
est of  the  assignee  would  induce  him 


to  give,  and  this  is  all  he  ought  to  have, 
where  he  assigns  expressly  the  term  as 
renewed,  as  it  is  to  be  presumed  tKat 
when  he  made  the  assignment,  he  was 
paid  more  for  that  very  provision. 

Justices  M'Lean  and  Wayne  also  dis- 
sented. 

As  a  whole,  we  doubt  whether  the 
decisions  in  this  volume  will  command 
the  confidence  and  submission  which  the 
public  have  a  right  to  expect  the  de- 
cisions of  that  eminent  court  will  com- 
pel by  their  own  merits.  The  names 
of  the  judges  who  have  the  most  weight 
among  the  profession,  appear  too  often 
in  dissent,  to  enable  an  appeal  to  a  case 
in  the  Supreme  Court  of  the  United 
States  to  settle  forever  a  point  of  ^n- 
eral  law .  In  one  of  these  we  have  given 
our  view  of  the  merits  of  the  ease,  and 
in  another,  Musson  v.  Lake^  we  think  the 
tendency  of  the  cases  is  in  favor  of  the 
opinion  of  the  minority,  namely,  that  the 
jury  ought  to  have  been  permitted  to  de- 
cide upon  the  sufficiency  of  the  protest* 

NkwBook  Reqeived.  —  By  anthor- 
ity  of  Congress.  The  Public  Statutes 
at  large  of  the  United  States  of  Amer- 
ca,  from  the  organization  of  the  Gov- 
ernment in  1789,  to  March  3, 1845.  Ar- 
ranged in  Chronological  Order.  With 
References  to  the  Matter  of  each  Act 
and  to  the  subsequent  Acts  on  the  same 
Subject,  and  copious  Notes  of  the  De- 
cisions of  the  Courts  of  the  United 
States,  construing  those  Acts,  and  up- 
on the  subjects  of  the  Laws.  With  an 
Index  to  the  Contents  of  each  Yolame, 
and  a  full  general  Index  to  the  whole 
work,  in  tlra  concluding  volume.  To- 
gether with  the  Declaration  of  Inde 
pendence,  the  Articles  of  Confederation, 
and  the  Constitution  of  the  United 
States ;  and  also.  Tables,  in  the  last 
volume,  containing  Lists  of  the  Acts  re- 
lating to  the  Judiciary,  Imposts  and 
Tonnage,  the  Public  I^ds,  etc.  Ed- 
ited by  Richard  Peters,  Esq.,  Counsel- 
lor at  Law.  The  rights  and  interest  of 
the  United  States  in  the  stereotype 
plates  from  which  this  work  is  printed, 
are  hereby  recognized  and  acknow- 
ledged, and  declared  by  the  publishers, 
according  to  the  provisions  of  the  joint 
resolution  of  Congress,  passed  March  3, 
1845.  Vols.  1,3,  3,  4  and  5.  Boston; 
Charles  C.  Little  and  James  Brown, 
1845. 
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William  Pinckney.  A  writer  in  the 
Bangor  (Maine)  Grazette,  in  some  "  re- 
collections of  Judge  Story  by  a  former 
student  of  the  Dane  Law  School," 
gives  a  report  of  a  portion  of  the  closing 
lecture  of  Judge  Story  at  the  AprU 
Term,  1844,  which  was  devoted  to  Wil- 
liam Pinckney,  of  Maryland.  We  pub- 
lish it  at  length : 

William  Pinckney  acquired  his  pro- 
fession with  Judge  Chase  of  Baltimore. 
His  early  education  was  not  extensive. 
What  first  brought  him  into  general  no- 
tice, and  gave  a  complexion  to  his  af^er 
life,  was  his  appointment  as  one  of  the 
oommissioners  under  the  treaty  of  1794, 
(I  think,)  with  England.  In  the  exer- 
cise of  his  office.  Lord  Eldon,  and  other 
great  English  lawyers,  argued  before 
him — men  of  learning  and  acquire- 
ments far  before  what  his  could  be  — 
aad  it  was  the  importance  he  attached 
to  sustaining  himself,  that  led  him  to 
study  thoroughly  the  law  upon  all  the 
subjects  then  before  him.  He  was  six 
years  settling  the  claims  arising  under 
this  treaty ;  and  employed  much  of  his 
leisure  in  attendance  upon  the  courts  at 
Westminster;  observing  their  manner 
of  conducting  business,  their  modes  Of 
argument  and  of  speaking,  in  order  to 
fit  himself  to  compete  with  the  first 
members  of  the  bar  in  this  country,  on 
his  return.  His  position,  as  American 
Commissioner,  gave  him  a  privilege, 
offered  to  but  few  of  his  countrymen,  of 
frequenting  the  first  circles,  which  were 
then  filled  with  men  of  wit  and  learn- 
ing. Mr.  P.  told  me  that  at  one  of 
these  parties,  at  which  were  Pitt,  Fox, 
sod  other  great  scholars  of  the  time, 
the  conversation  turned  upon  a  passage 
in  Euripides.  The  debate  was  carried 
on  for  a  long  time  with  a  great  deal  of 


spirit  —  each  side  quoting  many  pas- 
sages from  Euripides  and  other  Greek 
authors.  *  Of  course,'  says  Mr.  P.,  *I 
took  no  part  in  all  this;  and  after  a 
while,  one  of  the  disputants  noticing 
that  I  took  no  part  in  the  conversation, 
turned  to  me,  saying :  —  *  Why,  Mr. 
Pinckney,  you  do  n't  share  in  this  talk, 
—  come,  sdi,  what  is  your  opinion  of 
this  passage  V  *  I  was  obliged,'  said 
Mr.  r.,  *  to  confess  that  I  was  listening 
to  acquire  information  rather  than  impart 
any :  but  I  resolved  from  that  time  to 
study  the  classics,  and  from  that  time  I 
did.' 

When  Mr.  P.  returned  to  this  coun- 
try, there  was  a  great  interest  to  hear 
him  in  public.  Everybody  wanted  to 
know  whether  he  was  equal  to  his  repu- 
tation. The  supreme  court  was  ac- 
cordingly crowded  with  gentlemen  and 
ladies,  to  witness  his  first  performance 
in  the  supreme  court  of  the  United 
States.  The  personal  appearance  of 
Mr.  P.  was  as  polished  as  if  he  had 
been  taken  right  from  the  drawer ;  his 
coat  of  the  finest  blue,  was  nicely  brush- 
ed ;  his  boots  shone  with  the  highest 
polish ;  his  vest,  of  perfect  whiteness, 
glittered  with  gold  buttons ;  he  played 
in  his  hand  a  light  cane ;  in  short,  he 
seemed  perfectly  satisfied  with  himself, 
and  walked  through  the  court  house 
with  an  air  of  ease  and  '  abandon y^  aris- 
ing from  perfect  self-confidence.  The 
first  cause  he  had  to  argue  in  the  su- 
preme court  was  rather  an  unfortunate 
one.  It  so  happened  that  it  was  one  of 
insurance,  upon  a  cargo  of  animals 
which  are  not  very  proper  to  be  dwelt 
upon  before  a  polite  audience,  especially 
of  ladies.  The  insurance  was  upon  a 
cargo  of  asses.  Mr.  P.  never  once 
expressed  the  name  of  those  poor  ani- 
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mals,  but  used  a  great  deal  of  circum- 
locution, and  was  so  confused  that  it 
was  impossible  for  the  ladies  to  under- 
stand what  kind  of  animals  he  was 
taUdnff  of:  it  was  not  probable  that  he 
was  discoursing  of  angels,  —  further 
than  that,  they  could  not  guess.  He 
attempted  to  introduce  a  little  finery  to 
please  the  ladies ;  though  in  fact  the 
case  did  not  well  admit  of  it.  He  foam- 
ed at  the  mouth,  and  tore  things  all  to 
tatters.  The  argument  was  Tery  good, 
as  an  argument;  but  he  evidenuy over- 
did. But,  then,  what  could  he  do? 
There  was  the  audience  ;  they  had  come 
with  expectation  of  hearing  a  specimen 
of  fine  speaking,  —  be  the  subject  what 
it  might,  — and  they  must  be  gratified. 
He  £d  not,  on  the  whole,  sustain  him- 
self on  that  occasion.  Many  of  the 
lawyers  would  say,  —  *  Why,  that  is 
no  better  than  some  of  us  can  do,*  and 
were  evidently  disappointed.  Mr.  Pinck- 
ney  was  exceedingly  anxious  to  know 
how  he  had  succeed,  and  found  out 
from  his  firiends  before  a  great  while, 
that  his  performance  was  considered  as 
a  failure,  —  not  by  what  th^  #mV,  but 
by  what  they  did  not  say.  He  felt  very 
much  mortified  and  chagrined,  and  re- 
8ol?ed  to  retrieve  his  reputation.  His 
next  cause  was  mk>re  favorable.  He 
sustained  himself  admirably,  and  no  one 
of  the  large  audience  who  listened  to 
him,  went  away  without  being  con- 
vinced that  he  was  fully  equal  to  his 
reputation. 

Mr.  Pinckney's  style  was  ornate  in 
the  highest  degree ;  very  much  like 
Lord  Stowell's  decisions  in  the  Admi- 
ralty. He  poasessed  a  great  fund  of 
general  information,  and  great  good 
taste.  He  introduced  into  his  argu- 
ments a  great  deal  of  figurative  lan- 
guage, and  would  often  indulge  the 
pleasure  of  the  audience  by  an  interlude 
of  twenty  or  thirty  minutes,  so  nicely 
fitted  in,  that  it  would  be  impossible  to 
find  the  beginning  or  end  of  it  —  though 
doubtless  written  out,  and  studied  ^- 
forehand,  on  purpose  for  the  occasion. 
These  interludes  were  always  applica- 
ble to  and  grew  out  of  the  subject ;  and 
it  was  in  uiese  that  he  would  launch 
out  into  that  stream  of  eloquenoe  which 
completely  captivated  and  carried  away 
all  within  his  hearing.  The  voice  of 
Mr.  Pinckney  was  thick  and  guttural, 
and  when  wrought  up  the  paroxyms,  in 


which  he  would  sometimes  indulge,  was 
harsh  and  unpleasant.  His  excited 
manner  was,  no  doubt,  derived  in  part 
from  the  great  English  lawyers,  who  of- 
ten indulged  in  that  mode  of  speaking, 
which  was  not  in  accordance  with  the 
quiet  customs  of  the  American  courts. 
He  (had  listened  to  Erskine,  Law,  and 
all  the  great  lawyers  of  the  time,  then 
practising  in  England,  who  must  be 
supposed  to  excel  those  of  this  country, 
not  only  in  legal  attainments,  bat  in 
classics  studies,  bavin?  been  whipped 
into  a  familiarity  with  uiem  from  their 
earliest  youth.  He  brought  much  of 
the  spirit  and  learning  of  Westminster 
Hall  with  him;  and  did  not  content 
himself  with  arriving  at  distinction  in 
one  branch  of  the  law,  but  mastered  it 
in  all  its  parts.  His  method  of  argu- 
ment was  exceedingly  clear  and  lumi- 
nous ;  his  very  statement  of  a  case  was 
an  argument  in  itself 

He  always  spoke  for  effect.  He  nev- 
er for  once  lost  sight  of  the  fiM^  that  he 
was  WilUam  Piridmeyf  and  was  speak- 
ing for  fame.  One  of  his  faults  was, 
that  he  was  vain;  and  notwithstanding 
he  pr^^ed  his  arguments  with  great 
study  and  care,  yet  he  wished  it  thought 
that  his  genius  supplied  him  with  what^ 
ever  material  he  wanted.  Indeed,  he 
would  never  argue  a  cause  without  taking 
time  for  preparation.  When  he  was 
not  exactly  ready  he  would  get  his 
case  put  on,  under  pretence  of  a  head- 
ache or  something  else,  until  he  ooold 
be.  He  would  sometimes  sit  up  all 
night  to  be  ready  in  a  case,  and  if  there 
was  a  great  party  or  public  meeting 
near,  he  would  be  sure  to  attend,  and 
then  study  the  residue  of  the  night  after 
his  return  home.  Notwithstanding  all 
this  afiectation,  he  was  in  reality  a  man 
of  vast  resources  and  most  tenacious 
memory.  He  would  often  refer  to  a 
particular  author,  promising  that  he 
was  not  quite  sure  how  the  authority 
was ;  he  had  not  read  it  for  so  long  a 
time ;  but  if  he  mistook  not,  the  an- 
thority  was  so  and  so;  and  then  he 
would  go  on  and  quote  at  length  the 
language  as  set  down  in  the  book,  try- 
ing all  the  while  to  produce  the  impres- 
sion that  it  was  from  his  early  recollec- 
tions he  quoted,  when,  in  fact,  to  a 
dead  certainty,  he  had  studied  it  out  for 
that  very  occasion.  I  recollect  he  was 
once  giving  authority  in  this  way,  stat- 
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ing^  that  such  an  aathor  gave  snch  an 
opinion,  he  believed,  on  such  a  page ; 
the  counsel  on  the  other  side  denied 
there  was  any  authority  of  the  kind. 
Mr.  Pinckney  turned  to  him  with  the 
greatest  vehemence,  saying,  ^  Hand 
me  the  book ; '  and  then  addressing  the 
court :  *  Never  in  the  course  of  my  now 
not  short  juridical  life  have  I  attempted 
to  mislead  the  court  on  a  question  of 
law  ;  and  certainly  I  would  not  attempt 
to  mislead  a  court  of  such  wisdom  and 
learning  as  this ;  if  I  did,  I  should  be 
sure  of  being,  as  I  should  deserve  to  be, 
exposed ;  and  I  hope  I  think  too  much 
of  my  reputation  to  hazard  it  on  such 
an  artifice  as  that.'  Affain  turning  to 
the  counsel,  he  repeated,  *  pass  me  the 
hook,^  The  book  was  accordingly 
passed  to  him ;  *  and  now,*  says  Mr.  P., 
'*  before  I  open  the  book,  I  will  tell 
your  honors  the  very  page,  and  the  part 
of  the  page  on  which  the  authority  is, 
and  let  me,  before  I  open  it,  repeat  it  to 
your  honors,'  which  he  did.  The  au- 
thority was  then  read  from  the  book, 
and  corresponded,  word  for  word,  with 
his  statement.  Never  after  that  time 
was  it  possible  for  the  court  to  hear 
Pinckney  on  any  subject,  without  feel- 
ing there  was  weight  in  what  he  said. 
In  arguing  questions,  he  would  lay 
down  the  general  pnnciples  of  law  on 
which  he  relied,  saying,  '  Of  course 
these  principles  are  very  familiar  to 
your  honors ;  but  the  points  on  which  I 
rest  my  cause,  I  must  confess,  are  not 
altogetiier  so  plain  as  these  I  have 
stated ;  nevertheless,  I  think  they  natu- 
rally result  from  them.'  He  would 
then  develop  his  argument  with  the 
neatest  clearness  and  power.  Indeed, 
Chief  Justice  Marshall  said  of  Mr. 
Pinckney,  that  he  never  knew  his  equal 
as  a  reasoner  —  so  clear  and  lumin- 
ous was  his  method  of  argumentation. 
Judge  Marshall  then  forgot  himself,  for 
I  sli^uld  make  the  same  observation  of 
him. 

The  reputation  of  Pinckney  contin- 
ued unabated  through  life  ;  and  when- 
ever he  was  to  sp^ik,  the  court  was 
usually  crowded  with  gentlemen  and 
ladies  of  taste  and  talents  to  hear  him, 
and  at  the  close  of  thiese  interludes  of 
which  I  have  spoken,  such  was  the 
transcendent  power  of  his  oratory,  that 
the  audience  were  transfixed  to  their 
places,  and  taking  a  long-drawn  breath, 
26* 


they  would  say,  ahnost  involuntarily, 
^  how  beauiiful ! '  I  have  said  that 
Pinckney  spoke  for  efibct,  for  fame,  for 
reputation.  Never  for  a  single  moment 
did  he  lose  sight  of  this — and  to  this 
over-anxiousness  he  sacrificed'  his  life. 
I  recollect  his  last  argument  before  the 
supreme  court.  He  was  very  much 
afflicted  with  a  cold,  producing  such  a 
hoarseness  that  it  was  with  extreme 
difficulty  he  could  go  on.  I  saw  the 
embarrassment  under  which  he  labored, 
and  sent  the  clerk  to  him  with  a  mes- 
sage from  me,  that  he  had  better  cease 
speaking  —  that  the  court  would  ad- 
ioum  for  him.  He  sent  this  word  back 
by  the  clerk :  *  Tell  Judge  Story  that 
I  am  much  obliged  to  him  for  the  kind 
suggestion,  but  that  I  must  go  on ;  I 
have  a  reputation  to  maintain,  I  can't 
sacrifice  that.'  He  finished  his  argu- 
ment, but  such  was  the  fatigue  and  ex- 
haustion, brought  on  by  this  over-exer- 
tion, that  he  was  obliged  to  take  to  his 
bed  immediately,  and  survived  but  a 
few  days.  He  died  in  the  year  1822,  at 
the  age  of  57.  His  place  has  not  yet 
been  occupied,  and  I  think  never  can 
be,  at  least  in  my  day. 

United  States  Dioest.  —  In  con- 
sequence of  tHe  remarks  in  our  last 
number  upoD  the  last  two  volumes  of 
the  United  States  Digest,  we  have  re- 
ceived a  communication  from  Mr.  Curtis, 
which  we  publish  with  great  pleasure, 
not  only  as  an  act  of  justice  to  him, 
but  as  affording  interesting  information 
in  relation  to  the  work  referred  to.  We 
are  sorry  if  our  remarks  are  "  calcu- 
lated to  do  injustice  "  to  that  gentleman 
or  the  work  itself.  We  had  no  such 
intention.  On  the  contrary,  we  sup- 
posed it  would  be  for  the  good  of  sill 
concerned,  that  it  should  be  known  how . 
this  work  was  made,  in  order  that  a  fair 
judgment  might  be  entered  up  in  ac- 
cordance with  the  real  merits  of  the 
case ;  for  it  is  obviously  unjust  to  hold 
Mr.  Curtis  to  a  degree  of  responsibility, 
that  he  would  properly  be  subject  to,  if 
this  whole  work  had  been  made  by  him 
alone.  Now,  there  is  nothing  in  the 
work  itself  to  show  that  such  was  not 
the  case.  The  contrary  would  be  a 
fair  inference.  We  presume  no  one 
will  pretend  that  this  work  can  be  as 
perfect  as  it  would  be  if  the  whole 
Labor  had  been  performed  by  Mr.  Curtis 
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alone;  tnd  no  one  who  knows  that 
gentleman,  or  who  has  examined  his 
other  published  works,  which  attest  bis 
leamingr  and  ability,  would  suggest  a 
doubt  that  the  last  two  volumes  would 
be  equal  to  the  first,  in  all  respects,  if 
he  could  haye  bad  time  to  prepare  them 
himself,  in  the  same  manner  that  the  first 
two  were  prepared.  In  our  judgment, 
these  YOlumes  are  as  well  done  as  any 
digest  made  on  this  plan  woold  be  likely 
to  be  done.  There  is  no  reason  ever  to 
expect  a  better  digest  of  all  the  Amen- 
oan  reports,  for  the  reasons  stated  in 
our  last ;  and  we  consider  this  as  well 
worth  to  the  profession  all  that  the  pub- 
lishers ask  for  it.  It  should  be  borne 
in  mind  that  this  work  comes  down 
only  to  the  year  1835  ;  a  fact  that  will 
account  for  a  great  many  apparent  de- 
ficiencies. A  supplement  is  now  in 
active  preparation,  which  will  include 
a  digest  of  all  the  reports  of  the  United 
States,  except  the  chancery,  up  to 
1847,  with  a  complete  table  of  cases. 
When  this^olume  is  in  the  hands  of 
the  profession,  they  will  be  able  to 
judge  of  the  completeness  and  useful- 
ness of  the  whole  work.  We  nnder- 
stand  from  the  publishers,  that  this  sup- 
plement will  be  issued  early  in  the  next 
year. 

To  the  Editor  of  the  Law  Reporter, 

Dear  Sir,  —  Some  remarks  made  in 
your  last  number,  upon  the  second  and 
third  Tolumes  of  the  United  States 
Digest,  are  certainly  "  calculated  to  do 
injustice  "  to  me,  quite  as  much  as  the 
real  defects  of  the  work  itself.  It  is 
not  my  purpose  to  enter  into  a  vindica- 
tion of  the  work,  or  to  apologize  for  its 
faults  ;  but  simply  to  state  what  degree 
of  responsibility  attaches  to  me  for  such 
defects  as  it  contains. 

This  Digest,  projected  by  Mr.  Met- 
calf,  remained  suspended  for  a  long 
time  after  the  publication  of  the  first 
volume.  The  present  publishers  be- 
came the  owners  of  the  copyright,  but 
Mr.  Metcalf  declined  to  go  on  with  the 
work,  having  assumed  the  duties  of 
Reporter  to  the  supreme  judicial  court 
of  this  state.  In  November,  1843, 
Messrs.  Little  and  Brown  applied  to  me 
to  continue  the  work,  with  the  requisi- 
tion that  the  fnoniacrtpr  should  be  made 
ready  for  the  press  in  eighteen  months, 
I  found  that  there  were  not  far  from  six 


hundred  volumes  of  Reports  to  be  id- 
eluded  in  the  whole  work,  and  that 
abstracts  from  four  hundred  volumes  of 
Reports  would  have  to  be  prepared,  be- 
fore the  remaining  titles  in  the  law 
could  be  brought  down  to  the  same 
point  of  time  where  Messrs.  Metcalf 
and  Perkins's  volume  terminates.  Of 
course,  no  man  could  execute  such  a 
book  as  this  in  eighteen  months,  well  o^ 
ilL  The  publishers  perfectly  well  un- 
derstood that  numerous  assistants  would 
haye  to  be  empbyed,  and  arrangements 
with  different  gentlemen  in  whom  I  bad 
confidence  having  been  made,  satis- 
fectory  provision  was  made  for  their 
compensation,  and  I  consented  to  under- 
take the  work. 

The  mode  in  which  we  proceeded  to 
reduce  the  Augean  heaps  of  all  the 
American  law  that  was  ever  made, 
may  not  be  uninteresting.  A  careful 
and  it  is  believed  perfectly  accurate  list 
was  made  of  all  the  Reports  ever  pub- 
lished in  the  United  States,  without 
reference  to  their  rank,  dignity,  or  im- 
portance. This  list  was  repeatedly 
revised  by  myself  and  by  a  gentleman 
who  once  filled  the  place  of  libranan 
at  Dane  Hall.  Having  made  it  com- 
plete, as  was  supposed,  the  whole  num- 
ber of  volumes  was  then  subdivided 
among  a  number  of  my  professional 
brethran  who  had  engaged  to  assist  me, 
to  each  of  whom  was  delivered  a 
printed  list  of  the  titles  which  the 
work  was  to  embrace,  prepared  by  Bilr. 
Metcalf  and  myself.  Every  case  was 
read,  studied,  and  digested  npon  paper, 
without  relying  on  the  marginal  notes, 
and  the  whole  of  the  manuscript 
"copy,"  when  prepared,  was  in  a  state 
as  nearly  approaching  to  accuracy  as 
diligent  and  faithful  persons  could  make 
it. 

One  ^reat  object  which  I  kept  con- 
stantly in  view,  and  impressed  upon 
those  who  aided  me,  was  to  make  this, 
if  I  may  so  call  it,  a  historical  Digest. 
I  desired  the  gentlemen  who  prepared 
the  preliminary  matter,  not  only  to  omit 
nothing,  but  not  to  judge,  in  any  de- 
gree, of  the  importaaee,  relative  or 
absolute,  of  any  decision.  Every  de- 
cision, good,  bad,  or  indififerent,  that 
had  ever  been  made  and  published  in 
this  counter,  was  to  be  chronicled  in  this 
work,  as  in  a  kind  of  universal  index. 
It  is  not  for  me  to  say  how  nearly  suo- 
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cessfol  the  work  is,  in  this  respect ;  I 
speak  merely  of  the  intention  and  plan. 

Having  no  interest  in  this  work,  and 
feeling  Tery  little  of  the  pride  oi  author- 
skip  aboat  it,  I  may  say  that  I  belieye 
it  to  be  in  general  an  accurate  and 
correct  Digest.  Its  faults,  of  which  J 
am  quite  sensible,  result  from  the  nature 
of  the  undertaking,  and  the  fact,  that  it 
was  not  made,  and  could  not  have  been 
made,  by  one  person,  or  by  two  persons. 
It  has  not  the  compact  and  uniform 
character  of  the  admirable  volume  by 
Messrs.  Metcalf  and  Perkins;  but  it 
should  be  remembered  that  the  volumes 
of  published  Reports  in  the  United 
States  increase  at  a  very  rapid  rate, 
and  that  it  is  now  six  years  since  the 
fint  volume  was  published.  Members 
of  the  profession  should,  in  my  judg- 
ment, make  some  aUowance  for  the 
situation  in  which  the  present  publishers 
were  placed.  In  order  to  render  this 
work  useful,  it  was  necessary  to  bring 
it  down  to  the  present  time,  so  that 
aoDual  supplements  might  hereafler  be 
published.  But  a  long  interval  had 
elapsed  since  the  publication  of  a  vol- 
lune  containing  only  one-third  of  the 
titles  of  the  law,  and  in  the  mean 
time  two  hundred  additbnal  volumes  of 
Reports  had  apoeared.  The  work  was 
to  be  continued  by  making  the  other 
two-thirds  of  the  titles,  and  then  the 
iffrears  were  to  be  brought  up  in  some 
way,  so  as  to  render  the  work  at  length 
complete.  The  most  practicable  mode 
seemed  to  be  to  close  the  second  and 
third  volumes,  in  each  series  of  Reports, 
where  Mr.  Metcalf  had  closed  hie 
titles,  and  then  to  include  in  a  supple- 
mental volume  the  Reports  subsequent- 
ly published,  embracing  all  the  titles 
from  the  beginning  to  the  end  of  the 
alphabet.  It  is  owing  to  the  adoption 
of  this  arrangement,  that  the  profession 
has  been  put  in  possession  of  the 
second  and  third  volumes,  and  I  think 
that  it  was  only  through  this  and  the 
other  arrangements  made,  that  the  work 
has  been  continued  at  all. 
I  am,  vrith  real  regard, 
and  truly  yours, 

Geokge  T.  Custis. 

BMtm,  Aug.  20M,  1846. 

Socimr  roRPROMOTiNOTHK  Amend- 
imiT  OF  THE  Law.  —  We  have  already 
lud  eoeasion  to  call  the  attentbn  of  our 


readers  to  the  English  Society  for  Pro- 
moting the  Amendment  of  the  Law, 
composed  of  leading  men  in  all  the  in- 
fluential classes  of  society  in  that  coun- 
try, embracing  among  its  corresponding 
and  honorary  mem^rs  many  foreign 
jurists,  and  having  at  its  head  Lord 
Brougham,  supported  by  Lord  Deoman, 
Lord  Campbell,  and  many  of  their 
most  conspicuous  le^al  names.  One  of 
the  members  in  this  country  has  re- 
ceived and  sent  us  the  following  minute 
of  a  public  meeting  of  the  Society,  held 
on  the  6th  of  June,  1846,  and  we  pub- 
lish it  as  illustrative  of  the  operations  of 
this  association.  The  questions  agi- 
tated are  of'  great  interest,  and  though 
some  of  them  are  of  a  local  character, 
others  touch  the  heart-strings  of  uni- 
versal jurisprudence. 

**  At  a  public  meeting  held  at  the 
rooms  of  this  Society  on  the  6th  of 
June,  1846,  Lord  Brougham  in  the 
chair, 

1.  It  was  proposed  by  Lord  Mon- 
teagle,  seconded  by  Mr.  Serjeant  D'- 
Oyly,  and  carried  unanimously,  that 
the  well-considered  and  practical  amend- 
ment of  the  law  is  of  the  utmost  im- 
portance to  all  classes  of  the  commu- 
nity, and  that  this  object  may  be  ad- 
vantageously promoted  by  a  Society 
composed  of  members  of  all  classes  of 
the  legal  profession,  and  other  persons 
not  belonging  to  that  profession  desir- 
ous of  cooperatuig  with  them. 

2.  It  was  proposed  by  the  Marquis 
of  Clanricarde,  K.  P.,  seconded  by 
Lord  Beaumont,  and  carried  unani- 
mously, that  the  transfer  of  real  proper- 
ty is  greatly  impeded  by  the  existing 
system  of  conveyancing,  and  that  the 
market  value  of  land  is  thus  kept  down 
below  its  just  price. 

3.  It  was  proposed  by  Mr.  Bethell, 
Q.  C,  seconded  by  Mr.  Spence,  Q.  C.^ 
and  carried  unanimously,  that  the  pro- 
ceedings of  the  court  of  chancery  re- 
quire ffreat  and  extensive  amendment. 

4.  It  was  proposed  by  Mr.  Commis- 
sioner Fane,  seconded  by  Mr.  James 
Stewart,  and  carried  unanimously,  that 
the  law  of  debtor  and  creditor  occasions 
great  dissatis^tion  throughout  the 
trading  and  other  branches  of  the  com- 
munity, Inasmuch  as  it  is  neither  suffi- 
ciently considerate  towards  the  honest 
debtor,  nor  sufficiently  stringent  towards 
the  dishonest  debtor. 
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5.  It  was  proposed  by  the  Dake  of 
Richmond,  K.  G.,  secooded  by  the 
Marquis  of  Nonnanby,  and  carried 
unaoimoQsly,  that  great  as  are  the 
amendments  which  hare  been  recently 
effected  in  the  criminal  law,  much  yet 
remains  to  be  done  both  with  respect  to 
ptmishment  and  procedure,  more  es- 
pecially as  regards  the  system  of  se- 
condary punishments  and  the  treatment 
of  juvenile  offenders,  and  the  due  pre- 
paration of  a  criminal  code  or  digest. 

6.  It  was  proposed  by  the  Earl  of 
Radnor,  seconded  by  Mr.  Ewart,  M.  P., 
and  carried  unanimously,  that  the  ex- 
isting system  of  framing  public  acts  of 
parliament  is  deficient  in  clearness  and 
uniformity  of  language,  and  that  it  is 
desirable  that  some  measure  should  be 
adopted  to  insure  these  manifest  advan- 
tages to  the  houses  of  parliament,  the 
courts  of  justice,  and  the  public  at 
large. 

7.  It  was  proposed  by  Mr.  Hume, 
M.  P.,  seconded  by  Mr.  Duckworth, 
and  carried  unanimously,  that  in  an 
especial  manner  some  improvement  in 
the  course  of  legislative  procedure  is 
required  for  transacting  the  private  and 
local  business  of  the  country  in  parlia- 
ment, in  a  manner  satisfactory  to  all 

Sarties   and   consistent  with   the  un- 
ottbted  privileges  of  parliament. 

8.  It  was  proposed  by  Mr.  Starkie, 
Q.  C,  seconded  by  the  Duke  of  Rich- 
mond, K.  G.,  and  carried  unanimously, 
that  the  thanks  of  this  meeting  are  due 
to  Lord  Brougham,  for  his  able  and  im- 
partial conduct  in  the  chair. 

To  the  Editor  of  the  Law  Reporter, 
The  Criminal  Laws  of  Arkansas. 
— I  write  to  you  with  reference  to  an 
article  in  the  Reporter  for  March,  1846, 
entitled  Capital  Punishment  in  the  United 
States,  The  writer  of  that  has  selected 
Arkansas  as  one  of  five  states  that  are 
distinguished  for  the  general  inferiority, 
and  by  pretty  strong  implication,  the  baiv 
barity  of  their  criminal  laws.  The  re- 
marks of  the  writer  would  have  been 
just  so  far  as  they  applied  to  this  state, 
if  his  immediate  subsequent  assertion 
had  been  true,  that  Arkansas  had  no 
penitentiary.  That  portion  of  the  arti- 
cle which  referred  to  Arkansas  must 
have  been  based  upon  the  title  of  Crim- 
inal Jurisprudence  in  the  Revised  Stat- 
utes of  Arkansas,  published  in  Boston, 


1838.  I  freely  admit  that  a  pemsal  of 
that  portion  of  the  statutes  is  calculated 
to  disgrace  the  book  and  the  state,  and 
justifies  severer  observations  than  the 
writer  has  troubled  himself  to  make. 
But  that  law  was  in  force  but  a  short 
time.  The  same  year  of  its  enact- 
ment, and  before  the  state  had  existed 
three  years,  a  penitentiary  was  estab- 
lished, and  the  penal  code  remodelled 
to  correspond  to  it. 

The  new  code  repeals  most  of  the 
old,  and  affixes  punishment  to  the  prin- 
cipal crimes  as  follows :  — By  confine- 
ment at  hard  labor  in  the  penitentiary, 
for  murder  in  the  second  degree,  firooi 
five  to  twenty-one  years ;  for  voluntary 
manslaughter,  from  two  to  seven  years ; 
for  involuntary  manslaughter,  any  time 
not  exceeding  one  year ;  for  arson,  finom 
two  to  ten  years ;  for  rape,  five  to  twen- 
ty-one years ;  for  sodomy,  and  carnally 
knowing  or  unlavduUy  abusing  a  female 
child  under  puberty,  five  to  twenty-one 
years ;  for  incest,  three  to  ten  years ; 
for  bigamy,  three  to  seven  years ;  for 
burglary,  same  as  bigamy ;  for  robbery, 
from  one  year  to  fift^n  years ;  kidnap- 
ping-, three  to  twenty-one  years;  for 
negro  stealing,  five  to  twen^-one  years ; 
horse  stealing,  ^ye  to  fi^een  years; 
other  larceny,  one  to  five  years ;  re- 
ceiving and  buying  stolen  goods,  same ; 
for  perjury,  five  to  fifteen  years. 

Sudi  is  an  epitome,  as  »r  as  it  goes, 
of  the  criminal  law  of  this  state,  with 
the  exception  of  the  crime  of  rape.  The 
punishment  of  rape  was  at  first  death, 
as  stated  in  the  article  referred  to ;  then 
it  was  changed,  as  I  have  written,  by 
the  general  modification  of  the  penal 
code.  The  legislature  of  1842-3  again 
made  rape  a  capital  offence; — why,  I 
know  not,  nor  do  I  think  the  honorable 
body  can  give  any  reason  for  the  altera- 
tion. Our  laws  recognize  three  capital 
offences:  treason,  murder  in  the  first 
degree,  and  rape. 

To  all  practical  purposes,  there  is  no 
such  crime  as  treason.  Arson  never 
was  a  capital  offence  here ;  but  if  death 
resulted  m  consequence  6f  arson,  it  was 
declared  to  be  murder. 

Does  the  foregoing  sketch  jujjtify  the 
classification  that  the  article  written  df 
makes  of  this  state  ?  Arkansas  has  sins 
enough  to  account  for ;  let  her  not  be 
charged  with  barbarous  or  cruel  legis- 
lation.   Murder  in  the  first  degree  is 
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cMnedl  to  be  all  mmder  perpetrated  by 
poison,  by  lying  in  wait,  in  committing 
or  attempting  to  commit,  arson,  rape, 
robbery,  Wj^ary  or  larceny,  and  every 
Idnd  of  wilful,  deliberate,  malicious  and 
premeditated !  killing.  Persons  com- 
mitting any  of  the  crimes  specified  (ex- 
cept tnat  of  inyoluntary  manslaogfater) 
are  disqualified  from  holding  ofiice,  and 
from  Toting  in  any  election.  The  pun- 
ishment is  always  assessed  by  the  jury. 

My  aim  has  not  been  to  g^ve  an  en- 
tire view  of  our  criminal  jurisprudence, 
but  to  correct  such  errors  as  the  Report- 
er has  been  the  innocent  medium  of 
promulgating,  and  to  particularize  the 
punishment  aJixed  to  a  sufficient  num- 
ber of  crimes,  to  afiford  jour  readers  an 
opportunity  of  judging  whether  Arkan- 
sas ought  to  be  placed  by  the  side  of 
South  Carolina,  who,  according  to  the 
writer  of  the  article,  admits  the  author- 
ity of  the  English  laws  in  awarding 
punishment  to  criminals. 
Your  obedient  servant, 

H.  F.  Fairchild. 

PacahontaSjArkoMca,  Aug,  1, 1846. 

Cambridgs  Law  School.  —  Recent 
changes  in  this  institution  are  thus  an- 
nounced in  the  Boston  Daily  Adver- 
tiser :  We  understand  that  Professor 
Greenleaf  has  been  appointed  Dane 
Professor  of  Law  in  Harvard  Univer- 
sity. The  place  of  Rovall  Professor  of 
Law,  so  long  and  so  ably  filled  by  Mr. 
Greenleaf,  has  been  accepted  by  the* 
Hon.  William  Kent,  late  one  of  the 
Circuit  Judges  of  the  State  of  New 
York.  The  friends  of  the  University 
have  reason  to  congratulate  themselves 
opon  these  appointments.  Professor 
C&eenleaf  has  been  long  known  and 
honored  in  our  community  as  an  excel- 
lent lawyer  and  an  admirable  iostructer ; 
and  his  recent  contributions  to  the  lite- 
rature of  the  profession  have  given  him 
a  wide  and  extended  reputation,  wher- 
ever the  law  is  studied  and  practised. 
His  past  labors  and  successes  afibrd 
ample  assurance  of  his  ability  to  dis- 
charge worthily  and  honorably  the  du- 
ties to  which  his  appointment  as  Dane 
Professor  will  call  him. 

The  appointment  of  Judge  Kent  is  a 
truly  auspicious  event  to  the  College. 
He  IS  one  of  those  few  men  who  have 
achieved  the  difficult  task  of  adding 
honor  to  a  name  honorable  by  inherit- 


ance. He  was  for  many  years  in  large 
practice  in  the  city  of  New  York,  where 
his  learning,  industry,  fidelity,  and  pu- 
rity of  life  and  character  secured  him 
the  lughest  confidence  and  respect  of  a 
large  circle  of  friends  and  clients.  His 
appointment  to  the  bench  gave  univer- 
sal satisfaction ;  a  satisfaction  justified 
by  the  distinguished  ability  with  which 
he  discharged  the  duties  of  his  high 
office.  After  some  three  or  four  years, 
the  exhausting  labors    of  the   bench 

E roved  too  arduous  for  his  strength,  and 
e  resigned  his  seat,  to  the  deep  and 
universal  regret  of  the  bar  and  the  pub- 
lic. He  has  recently  returned  to  Amer- 
ica, after  an  absence  of  more  than  a 
year  in  Europe.  He  is  a  jnan  not  more 
respected  for  his  attainments  and  abili- 
ties, than  beloved  for  his  warmth  of 
heart,  his  simplicity  of  character,  and 
purity  of  life  and  conversation.  He  is 
now  m  the  prime  of  life  and  in  the  full 
vigor  of  his  powers,  and  we  reasonably 
hope  from  lum  a  long  period  of  valua- 
ble service.  He  presents  in  his  own 
person  that  model  of  a  good  lawyer 
and  a  good  man,  whose  silent  influence 
is  more  persuasive  than  the  most  elo- 
quent oral  teaching.  Under  such  au- 
spices we  may  feel  assured  that  the  law 
school  at  Cambridge  will  maintain  the 
high  place  in  the  estimation  of  the  com- 
munity which  it  has  heretofore  held, 
and  that  the  large  heritage  of  useful- 
ness and  renown  bequeathed  by  that 
great  and  good  man,  who  is  still  so  re- 
membered and  so  mourned,  will  not  be 
wasted  or  lost  in  the  hands  of  his  suo- 


IBotrft««9ot 

b  that  tfab  word  Aoli*-po(,k  In  lofltali  a  puddhif , 
for  In  Ihii  pnddlnff  ia  not  eonmrnilj  pot  oo*  thin;  lUooe,  tat 
0D«  thfaif  with  odMr  things  put  togMher.— Iilti<lo«»,  $987 
171  a. 

Our  leadinff  article  this  month  is  from  the 

?>n  of  a  leading  mind  in  the  state  of  New 
ork.  We  are  not  prepared  to  assent  to  all 
the  conclusions  to  which  be  arrives,  in  part 
perhaps  becaase  the  practical  evils  which  he 
points  out  have  not  been  much  felt  in  our 
state,  where  it  is  provided  by  statute  that 
the  court  shall,  on  the  motion  of  either  party 
in  any  suit,  examine  on  oath  any  person  who 
is  called  as  a  juror  therein,  to  know  whether 
he  is  related  to  either  party,  or  has  any  in- 
terest in  the  cause,  or  has  expressed  or  form- 
ed any  opinion,  or  is  sensible  of  any  bias  or 
prejudice  therein,  ^and  the  party  objecting  to 
the  juror  may  introduce  any  other  competent 
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eridenoe,  in  support  of  the  objection ;  and  if 
it  shall  appear  to  the  coart,  that  the  juror 
does  not  stand  indifierent  in  the  cause,  ano- 
ther shall  be  called  and  placed  in  bis  stead, 
for  the  trial  of  that  cause. 
At  the  late  commencement  of  Dartmouth 


College  the  honorary  degree  of  LL.  D.  W9» 
conferred  on  the  Hon.  lUchard  Fletcher,  of 
Boston. 

The  same  dei^ree  has  been  conferred  on 
Daniel  Lord,  Esq.  of  New  York,  by  Yak 
College. 


©bittiara  JJ'oticea, 


Died,  at  Folkestone,  in  England,  July  6. 
Sir  Nicolas  Contncham  Tindal,  Lord 
Chief  Justice  of  the  common  pleas,  in  his 
70th  year.  In  a  notice  of  the  deceased  in  the 
London  Times,  it  is  stated  that  a  few  days 
before  his  death,  he  attended  the  hearing  of 
an  Irish  appeal  in  the  house  of  lords— "  Sheehy 
V.  Lord  Muskerry."  On  leaving  the  house  he 
oomplained  of  excessive  heat,  and  appeared  to 
be  almost  faintiuff.  He  was,  witbm  a  few 
hours,  seized  with  paralysis  of  the  leil  leg, 
extending,  as  we  unaerstand,  to  the  hipjoint ; 
and.  after  the  lapse  of  two  or  three  days,  his 
medical  adviser  recommended  him  to  proceed 
to  the  seaside.  Without  delay  he  repaired  to 
Folkestone*  accompanied  by  his  son,  Captain 
Tindal;  but  there  he  unhappily  experienced 
a  renewal  of  his  alarmiog  malady.  Several 
members  of  his  family  were  summoned, 
though  little  more  than  in  time  to  witness  his 
dissolution.  He  was  descended  from  an  old 
Essex  family,  and  his  father,  Robert  Tindal, 
who  was  a  solicitor,  resided  for  many  years, 
if  not  the  whole  of  his  life,  at  Chelmsford,  in 
Essex.  After  the  usual  course  of  school  edu- 
cation, he  entered  at  Trinity  Collese,  Cam- 
bridge, in  the  year  1795,  and  within  four  years 
of  that  period,  in  1799,  he  took  the  degree 
of  A.  B.,  and  that  of  A.  M.  in  1802.  In  the 
former  year  he  was  eighth  wrangler,  and  senior 
Chancellor's  medallist.  In  the  month  of  Oc- 
tober, 1801.  be  was  elected  a  fellow  of  his 
college,  ana  held  the  fellowship  for  eight  years. 
Immediately  after  taking  his  master's  degree, 
he  became  a  student  of  Lmcoln's-Inn,  by  virhich 
society  he  was  eventually  called  to  the  bar. 
Shortly  after  his  admission  to  Lincoln's-Inn, 
be  entered  upon  practice  with  very  consider- 
able success  as  a  special  pleader,  and  Lord 
Brougham  was  among  the  number  of  his 
pupils.  His  high  repuution  brought  him  so 
many  clients  that  at  a  very  early  age  he 
thought  it  safe  to  eo  to  the  bar,  and  accord- 
ingly he  was  called  in  Trinity  Term,  1809. 
In  the  Court  of  King's  Bencn,  and  on  the 
Northern  Circuit,  every  year  brought  Mr. 
Tindal  additional  reputation  as  a  lawyer,  but 
very  little  fame  as  an  advocate.  He  was  never 
at  a  loss  for  a  case ;  he  could  always  expound 
a  principle:  he  could  give  the  history  of  any 
statute,  and  with  great  perspicuity  set  forth 
its  provisions;  he  could  argue  any  point, 
however  apparently  hopeless,  and  impeach  the 
validity  of  any  legal  document,  however  ap- 


parently sound ;  but  a  knavish  witness  conld 
elude  his  examination,  and  an  apathetic  jury 
were  never  warmed  by  his  eloquence :  vet  he 
had  what  the  profession  calls  a  "  capital  busi- 
ness ; "  and  a  large  income  rewardeci  his  learn- 
ing, his  industry,  and  his  high  reasoning  fac- 
ulties. The  natural  process  by  which  lawyers 
seek  advancement  in  their  profession  is  to  get 
into  parliament.  Mr.  Tindal,  however,  en- 
joyed a  distinguished  opportunity  of  appear- 
ing before  one  house  of  pu-liament  long  before 
his  election  as  a  member  of  the  other.  A  bill 
of  pains  and  penalties  was  preferred  against 
the  Queen  of^ George  IV.,  and  in  one  of  the 
most  extraordinary  proceedings  that  our  his- 
.  Tindal  was  called  upon  to 


tory  records  Mr. 


with  several 


bear  his  part.  He,  coniointly 
others,  was  counsel  for  the  Queen.  How  far 
his  astuteness  and  knowledge  rendered  him  an 
efficient  assistant  to  Her  Majesty*s  attorney 
general  was  a  matter  not  very  apparent  at 
that  period.  That  be  was  capable  of  giving 
valualile  bints  to  his  more  snowy  brethren. 
Lords  Brougham  and  Denroan,  there  can  be 
no  doubt,  hut  his  oratory  was  not  of  the  order 
to  neutralize  the  dazzling  ingenuity  of  Copley, 
or  to  cope  with  the  wily  manceuvres  of  a  dood 
of  Italian  witnesses.  Hence,  though  be  en- 
joyed the  honor  of  being  a  Queen's  advocate, 
he  obtained  with  the  public  little  additional 
reputation  from  his  share  in  this  extraordinary 
inquiry.  We  now  follow  him  to  the  house  of 
commons,  to  which  assembly  in  the  year  1824 
he  was  returned  by  the  Wigton  district  of 
burghs ;  and  here  also  we  can  say  but  little 
for  his  qualifications  as  a  public  speaker.  His 
manner  was  cold,  dry,  ana  unimpressive  ;  bis 
political  and  historical  knowledge  displaved 
Itself  to  small  advantage ;  it  bore  upon  few 
questions,  and  not  even  upon  those  with  much 
power.  One  would  have  expected  that  his 
talents  and  learning  as  a  lawyer  must  have 
often  enabled  him  to  enlighten  the  boose  oo 
legal  difficulties,  but  yet  he  had  not  a  popular 
mode  of  discussing  even  questions  of  law. 
Nevertheless,  a  better  man  for  the  office  of 
solicitor  general  could  not  be  found  amongst 
the  tory  lawyers  in  the  month  of  Septeml^r, 
1826,  when  Sir  C.  Wetherell  became  Mtoroey 
general,  in  consequence  of  the  elevation  m 
Sir  John  Copley,  afterwards  Lord  Lyndhnrst, 
to  the  Mastership  of  the  Rolls.  At  this  time 
Mr.  Tindal  became  Sir  Nicolas,  but  he  still 
remained  without  any  very  material  increase 
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of  professioDal  fame,  nor  was  he  called  upon 
danng  his  tenure  ot  office  to  assist  in  any 
important  prosecution  on  behalf  of  the  crown. 
Sir  J.  Copley,  who  had  represented  the  Uni- 
Tersity  of  Cambridge,  became  Lord  Chancel- 
lor in  the  year  1827,  during  the  Canning  ad- 
ministration ;  Uiereupon  a  vacancy  occurred 
in  the  representation  of  that  constituency,  and 
Sir  Nicolas  Tindal  solicited  its  suffirages. 
Mr.  William  John  Bankes,  though  also  a  tory, 
went  down  to  Cambridge  to  oppose  him ;  the 
result  of  the  polling  was  479  for  Sir  Nicolas 
Tiodal,  and  378  for  Mr.  Bankes.  He  had 
been  chosen  for  Harwich  at  the  general  elec- 
tioo  in  1826,  but  of  course  readOy  withdrew 
from  that  borough  to  eigoy  the  honor  of  repre- 
senting his  alma  mater.  Eventually,  how- 
ever, he  became  perfectly  satisfied  with  two 
]rears'  possession  of  this  much  envied  dis- 
tinction. Gout,  irritability^  and  Sir  Thomas 
Wilde,  combined  their  united  virulence  to 
drive  poor  Lord  Wynford  almost  beside  him- 
self. The  chief  seat  in  the  common  pleas 
therefore  became  vacant,  and  a  prize  within 
the  grasp  of  the  solicitor  general.  Sir  Robert 
Peel  represented  Oxford,  Sir  Nicolas  Tindal 
Cambridge ;  the  one  was  leading  minister  in 
the  lower  house,  and  the  other  second  law 
officer  of  the  crown ;  the  one  proposed  Catho- 
lic emancipation,  the  other  supported  it :  the 
one  retained  his  j)lace  in  the  cabinet  and  lost 
his  seat  for  Oxford ;  the  member  for  Cam- 
bridge gave  up  his  seat  for  that  university, 
but  obtained  a  seat  upon  the  bench ;  and  in 
the  month  of  June,  1829,  became  chief  justice 
of  the  common  pleas,  which  position  he  occu- 
pied during  the  long  period  of  17  years ; 
although,  under  the  6th  of  George  I  v.,  cap. 
83,  he  might,  at  the  end  of  15  srears,  have 
claimed  exoneration  from  the  toils  of  that 
high  station. 

In  New  York,  William  M.  Prick,  E»q., 
CGoasellor  at  law,  aged  69.  He  was  a  native 
of  England  and  a  man  of  considerable  talent. 
A  few  years  ago  be  ranked  high  as  a  criminal 
w'Tfer,  and  for  a  long  time  was  in  a  very 
"crative  practice.    In  1834,  he  was  appointed 


United  States  District  Attorney  for  the  south- 
em  district  of  New  York,  which  office  he 
held  until  1837,  when  he  resigned  it  under 
circumstances  not  entirely  creditable,  and 
went  abroad.  In  two  yeara  he  returned  and 
resumed  the  practice  of  his  profession,  but 
with  little  success.  He  shot  himself  in  the 
head  with  a  pistol  in  the  pistol  gallery  attached 
to  Ottignon's  gymnasium,  in  Canal  street. 
From  letlera  found  in  his  pocket,  says  the  New 
York  Commercial  Advertiser,  one  addressed 
to  his  wife  and  the  other  to  the  coroner,  it  ap- 
pears that  pecuniary  difficulties  were  the  cause, 
all  his  effects  being  under  seizure  on  execu- 
tion. In  one  of  these  lettera  he  says,  that  in 
his  houre  of  prosperity  he  had  freely  loaned  his 
thousands,  and  now  when  he  stood  in  need  of 
assistance,  he  was  coldly  repulsed  by  those 
whom  be  had  formerly  so  cheerfully  served. 
His  son,  who  is  a  clerk  at  the  Astor  House, 
was  sent  for,  and  as  soon  as  he  saw  the  corpse 
of  his  father,  who  had  rushed  unbidden  into 
the  presence  of  his  Maker,  he  fell  to  the  floor 
senseless,  and  was  carried  out  of  the  room. 
£^-Recoraer  Tallmadge  was  among  the  ear- 
liest to  visit  the  spot,  and  save  way  to  a  burst 
of  irrepressible  tears,  as  he  beheld  the  cold 
remains  of  one  with  whom  he  had  been  on 
terms  of  close  intimacy  for  so  many  yeara, 
and  from  whom  he  had  parted  but  a  few  houra 
before  in  health.  The  coroner*s  jury  returned 
a  verdict  of  suicide,  and  his  body  was  removed 
to  his  own  residence. 

DiKD,  in  Ashfield,  Mass.  3d.  nit  the  Hon. 
Elijah  Paynb.  He  was  the  oldest  member 
of  the  Franklin  County  Bar.  He  was  Juds'e 
of  the  old  court  of  sessions,  and  had  held 
many  places  of  honor  and  tnist  in  that 
county. 

In  Detroit,  Michigan,  Fishbr  Ahes  Hard- 
iNo.  He  was  a  native  of  Dover,  Mass.,  and 
a  graduate  of  Harvard  Univereity  of  the  class 
of^l633.  He  studied  law  with  Hon.  Daniel 
Webster.  At  the  time  of  his  death,  he  was 
one  of  the  editora  of  the  Detroit  Daily  Adver- 
tiser. 


Inaotomta  m  Illa00a(l)u0ett0  for  lul^u 


Name  orinaotreot. 


Adwns,  Soaver, 
Adami,WnHainR. 
^rter,  Levi  L. 
™et^  Alfred  p. 
J«lett,  Edmund, 

^Jedlilali  p' 


B/aidtoee. 


Boston, 

Topefleld, 

Botton, 

Worcester, 

Newbury  port, 

Danven, 


OeeapatloD* 


of  Prooecdlnfti 


Broker, 

Shoemaker. 

HousewrighC, 

Carpenter, 

Gentleman, 

Sboe  ManuActnrer, 

Patnier, 


July  S5, 

"  3, 

"  «, 

»*  S2, 

"  10, 

"  30, 

"  15, 


Namo  of  Bduter  or  Judge. 


Bradford  Sumner. 
John  6.  King. 
Bradford  Somoer. 
Cbas.W.  Hartshorn/ 
Ebenezer  Mosel^, 
Oavld  Rol)erts. 
<3aoffe  8.  HiUird. 
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Beane,  LotbropS. 
BoflB)  GMtrfO  u* 
Bradlee,  Paul  B. 
Bradlee,  Warreo, 
Branan,  James, 
Biiggs,  H.  M. 
Brown,  WilHam, 
Cantar,  John, 
Gbamberiln,  Rieh«d  W, 
ChIM,  Gewrge  H. 
Clark,  WUIfan, 
Colley,  Epbraim  8. 
Colllna,  Jonathan, 
Collins,  Monhalf, 
Gralg,  DanlH, 
Coortnay,  AbrabaiB  Y. 
CroiMtt,  Traniaii, 
Curtice,  Crnii. 
Dadman,  Maraiiall, 
Davif,  Rodman  J. 
Dickinson,  Svlveitar, 
Dtekinson,  Traman, 
Dyer.  John  H. 
Edaa,  Ablel,  Jr. 
Emery,  WiUiam  H. 
Fales,  Joaeph  J. 
Fletcher,  Lucian  H. 
Forreat,  Aaa  M . 
FuUer,  Silas,  Jr. 
Forber,  George  W. 
Gilbert.  Eraatua, 
Goodwin,  Samael  J. 
Graham,  Darid  K. 
Green,  Orion, 
Grover,  Charles  E. 
Harley,  Robert. 
Hodgdon,  Stephen  B. 
Jenka,  Jeremiah, 
Jenks,  Thomas  T. 
Judklns,  C.  S. 
Kneeland,  Syl  vanaa, 
Knight,  WUliam  E. 
Kurtz,  John, 
Long,  Claudkis  B. 
Lord,  Ephralm, 
Lovejoy,  Joseph, 
Lununus,  Edward  A. 
Mitchell.  George, 
Mores,  Daniel  J. 
Mud  roe.  James, 
Norrls,  Harry, 
Morris,  Peter  R. 
Norris,  Thomas, 
Noyes,  WUliam  A. 
Pepper,  Hart, 
Phipps,  George  W. 
Pierce,  Abraham, 
Preston,  John, 
Priehard,  Edward, 
Reynolds,  N.  J. 
Rice,  Charles, 
Rloe,  Jonathan, 
Richards,  Albert, 
Richards,  Edwin,    * 
Rivers,  Beqjamin, 
Robinson,  John, 
Smith,  James  M. 
Snow,  Samuel  S. 
Spear,  Joshua  H. 
Splller,  Newcom, 
Bpooner.  Benjamin  A. 
Stllei,  Gideon, 
Thompson,  Sumner  S. 
Tucker,  Joseph  C. 
Walker,  James, 
Webster,  George  W. 
Wild,  Athertown  T. 
WUMs,  Joseph  N. 
IVood,  John, 


Chatham, 

Pitehburg, 

Newbury  pott, 

Newbury  port, 

Charlestown, 

Boston, 

Worcester, 

Roxbury, 

Salem, 

BOSIOD, 

Lywi, 

Boston, 

Dartmouth, 

Southborougb, 

Dorchester, 

Charlestown, 

Westfleld, 

Roxbury, 

Marlborough, 

Salem, 

Amherst, 

Ware, 

Bralntree, 

Taunton, 

Boston, 

Boston, 

Hedford, 

Roxbury, 

Lynn, 

Newbury, 

Preseott, 

Marblebead, 

Palmer, 

Boston, 

Gloucester, 

Boston, 

Boston, 

Natick, 

Naiick, 

Boston, 

Boston, 

Newbury, 

Boston, 

Worcester, 

Salem, 

Roxbury, 

Lynn, 

Boatoo, 

Boston, 

North  Bridgewater, 

Monson. 

Cambridge, 

Monson, 

Worcester, 

GranTille, 

Roxbury, 

Roxbury, 

DauTers, 

Lee, 

Boston, 

Marlborough, 

Marlborough, 

Pnwtucket, 

Roxbury, 

Chelsea, 

Charlestown, 

Lowell, 

Athol, 

Qulncy, 

Boston, 

Southbridge, 

Southwlck, 

East  Bridgewater, 

Boston, 

Fall  River, 

Boston, 

Braintree. 

Southbridge, 

Medford, 


Yeoman. 

Cotton  Mannfaotuier, 

Merchant, 

Merchant, 

Trader, 

Gentleman, 

Architect, 

Broker, 

Trader, 

Bookkeeper, 

Yeoman, 

Mechanic, 

Farmer, 

Cordwainer, 

Blacksmith, 

Pedler, 

Bfualc  Taaeber, 


OocupatloD. 


Dancing  Master^ 

Carpenter, 

Mechanic, 

Trader, 

Blacksmith, 

Gentleman, 

Cabinet  Moker^ 

Trader, 

Trader, 

Butcher, 

Trader, 

Spinner, 

Carpenter, 

Trader, 

Trader, 

Housewrlght, 

Trader, 

Trader, 

Gentlewomao, 

Gentleman, 

Housewrlght, 

Baker, 

Furniture  Dealer, 

Merchant  Tailor, 
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Trader, 

Houaew  right, 
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Cordwainer, 

Trader, 

Housewrlght, 

Trader, 

Furniture  Dealer, 

Laborer, 

Merchant, 
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Millwright, 

Trader, 

Manufacturer, 

BCanufacturer, 

Cabinet  Maker, 

Stabler, 

Builder, 

Coppenmith, 

Trader. 

Stone  Mason, 

Yeoman, 

Laborer, 

Physician, 

Farmer. 

Railroad  Contractor, 

Gentleman, 

Laborer, 

Gentleman, 

Trader, 

Mannfkctttrer, 

Bootmaker, 
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N.  Marston. 
Charles  Mason. 
David  Roberta. 
OavM  Roberta. 
deom  W.  Warrei. 
Bradford  Sumner. 
Isaac  Davis. 
David  A.  Slmnoaa. 
JohotG.  King. 
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THE  PRACTICE  OF  THE  BAR. 

There  is  nothing  connected  with  the  legal  profession  so  gener- 
ally misunderstood,  and  certainly  nothing  which  is  capable  of  being 
placed  in  a  clearer  light,  than  the  principle  of  advocacy  as  deve- 
loped in  the  practice  of  the  Bar.  Even  among  lawyers  it  is  not 
unusual  to  hear  the  most  singular  doctrines  advanced,  and  positions 
assumed  which  are  at  variance  with  the  true  theory  of  our  profes- 
sion,  and  will  not  bear  the  test  of  a  strict  examination.  It  is  unfor- 
tunate that  principles  should  ever  be  maintained  in  relation  to  this 
subject  which  tend  to  increase  the  popular  prejudice  against  the 
Bar,  and  especially  against  those,  who,  by  their  ability  and  success, 
are  peculiarly  liable  to  misrepresentation  and  calumny.  It  is  equal- 
ly unfortunate  that  members  of  the  profession  who  hold  them- 
selves up  as  models  of  uprightness,  who  undertake  no  causes  but 
the  best,  who  have  no  clients  but  the  pure,  and  who  regard  them- 
selves as  practitioners  upon  higher  principles  than  t)rdinary 
men,  should  (as  they  sometimes  do)  by  their  conduct  disgrace  the 
whole  profession,  and  give  the  lie  direct  to  all  their  protestations. 
Of  all  persons  in  this  "  breathing  world,"  we  desire  to  be  deliver- 
ed from  self-styled  comcientious  lawyers^  who  will  engage  for  no 
parties  that  are  not  .morally  right,  and  who  throw  the  weight  of 
their  own  character  into  every  cause  they  have ;  the  practical  re- 
sult of  which  is,  that  when  they  are  in  the  wrong,  both  morally 
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and  legally,  they  insist  upon  the  wrong  with  the  same  pertinacity, 
earnestness,  and  personal  feeling,  that  they  do  upon  the  right. 
Such  men,  in  effect,  try  their  causes  in  their  own  chambers.  Act- 
ing themselves  as  judges,  their  clients  are  the  witnesses,  and  they 
go  into  court  with  a  full  conviction  that  justice  will  be  outraged  in 
their  persons,  unless  they  ^re  successful. 

The  place  to  try  causes  is  before  the  properly  constituted  tribu- 
nals ;  andahhough  every  man  of  character,  under  our  system,  may 
to  a  certain  extent  select  his  causes  and  refuse  retainers,  yet  the 
sober  truth  is,  that  the  more  mercenary  our  profession  is,  the  more 
it  will  deserve  respect,  and  conduce  to  the  safety  of  the  citizen  and 
the  welfare  of  society ;  with  the  understanding  always,  that  every 
practitioner  is  to  try  his  causes  upon  the  law  and  the  evidence,  and 
without  suffering  his  own  personal  feelings  to  influence  his  judg- 
ment or  point  his  argument.  The  English  rule,  that  no  barrister 
may  decline  a  brief,  under  ordinary  circumstances,  and  must  be  on 
that  side  for  which  he  is  first  retained,  or  not  be  in  the  case  at  all, 
we  regard  as  safer  than  our  own  practice,  by  which  a  counsellor 
may  select  his  own  causes,  —  taking  those  which  will  pay  the  best, 
or  which  he  considers  (upon  the  slightest  possible  testimony,  that 
of  his  own  client)  the  most  just.  Under  the  latter  course,  he  is  in 
danger  of  becoming  identified  with  his  client,  and  of  sharing  his 
personal  feelings.  He  may  thus  become  the  slave  of  every  artful 
man,  and  be  kept  in  a  constant  turmoil  and  excitement,  having  no 
rest  to  his  spirit. 

The  late  controversy  in  England  between  the  Bar  and  the  Press 
has  elicited  much  discussion  upon  this  subject ;  and  there  has  ap- 
peared in  the  Law  Magazine  an  able  article  which  we  should  be 
glad  to  copy  entire.  After  defending  the  Bar  from  some  of  the 
vulgar  attacks  of  newspapers,  the  writer  proceeds  as  follows : 

Let  us  next  obeerre  the  moral  position  of  the  advocate  in  cases  of  dispaled 
fact,  of  which  it  is  impossible  for  him  to  ascertain  the  truth  before  he  accepts  the 
retainer,  unless,  indeed,  he  could  summon  all  the  witnesses,  sifl  their  evideace, 
and  anticipate  every  aspect  the  case  may  assume  when  tried  before  a  jury.  He 
reads  his  brief ;  he  may  possibly  find  there  grounds  to  believe  that  his  client  has 
no  cause  of  action  or  ground  of  defence,  and  if  so,  he  will,  if  he  acts  rightly,  take 
the  earliest  opportunity  of  expressing  his  opinion,  and,  if  expenses  can  be  yel 
saved,  of  urging  a  withdrawal  or  a  compromise  ;  and  if  neither  can  be  obtained, 
he  will,  if  for  the  plaintiff,  make  a  fair  statement  of  the  case  in  the  true  aspect  in 
which  he  has  discerned  it,  and  let  it  meet  its  doom  as  speedily  as  it  can  ;  or,  if 
fcnr  a  defendant,  will  content  himself  with  watching  and  scrutinizing  the  plaintiflTs 
proofs  precisely  as  the  judge  himself  does  when  no  counsel  appears  for  the  de- 
fence. But  the  unprofessional  reader  may  be  assured  that  of  cases  seriously  liti- 
gated those  which  call  for  this  exercise  of  duty  are  comparatively  rare.    If  he 
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puts  his  reliance  on  such  statecAents  of  a  barrister's  practice  as  *  the  aim  of  their 
hres  is  to  wrest  the  law  to  the  purposes  of  well-paying  clients  and  defeat  justice/ 

•  their  tongues  being  ready  for  any  hirers  and  wrong-doers  requiring  their  assist- 
ance, while  the  innocent  and  oppressed  rely  on  their  own  integrity,  by  far  the 
larger  half  of  the  Bar  will  always  be  agents  and  instruments  of  wrong-doing,' 

*  it  is  only  in  the  temple  of  justice  that  they  glory  in  procuring  the  triumph  of  Uie 
wrong-doer  '  —  he  must  suppose  that  it  is  the  habit  of  clients  to  stand  confessed, 
before  their  counsel,  wrong-doers  and  oppressors ;  that  they  avow  even  in  their  own 
statements  that  they  have  suborned  witnesses  to  promote  a  case  of  falsehood  at 
the  risk  of  ruinous  costs  ;  or  that,  if  the  avowal  is  not  made  in  terms,  the  injustice 
of  the  attempt  is  so  obvious  on  the  face  of  the  instructions,  that  the  advocate  will 
at  once  understand  that  he  may  prepare  for  the  enjoyment  of  that  which  is  alleged  to 
be  his  pleasure  as  well  as  his  business  —  ^he  becoming  an  accomplice  in  triumph- 
ant villany.  It  requires  no  witness  but  human  nature  to  prove  the  impossibility 
of  this  charge.  Before  the  client  can  state  his  own  case  with  this  most  amazing 
candor,  even  to  his  attorney,  in  order  that  his  attorney  may  present  it  through  as 
pellucid  a  medium  to  his  counsel,  he  must,  at  least,  perceive  it  himself  in  its  naked 
baseness.  Did  this  ever  happen  ?  There  may,  indeed,  be  cases  dependent  on  the 
truth  or  falsehood  of  a  single  fact  which  must  be  known  to  the  principal,  as  the 
genuineness  or  forgery  of  a  signature  alleged  to  be  his  own  ;  but  even  then  palli- 
ations and  excuses,  suggestions  utterly  false  or  partially  true,  of  some  moral  con- 
siderations which  half  excuse  the  fraud,  rise  up  between  the  conscience  and  the 
sin,  and  embolden  him  to  mislead,  not  only  his  counsel,  but  his  attorney.'  In 
such  cases  do  the  assailants  of  the  Bar  believe  that  a  confession  of  the  intended 
fraud  and  perjury  ever  found  its  way  into  a  brief;  or  do  they  really  think  that  if  it 
did,  or  statements  leading  directly  to  the  same  conclusion  were  found  there,  any 
counsel  would  become  the  instrument  of  uttering  as  genuine  what  he  knew  to  be 
forged  ?  But  the  cases  which  depend  upon  facts  of  this  stubborn  nature  are  com- 
paratively few.  In  many  cases  the  client  himself  \&  only  acquainted  with  the  cir- 
cumstances of  his  own  case,  through  the  medium  of  other  minds,  of  servants  or 
other  agents  at  a  distance,  all  more  or  less  disturbed  by  interest  or  colored  by 
prejudice  ;  and,  in  more,  his  own  perceptions  are  moulded  by  his  resentments  or 
his  wishes. 

It  is  matter  of  curious  observation,  how  any  event,  which  is  shared,  or 
witnessed  merely,  in  a  state  of  hurry  or  excitement,  presents  different  and  even  op- 
posite aspects  to  the  memory,  and  how  a  bias,  from  some  almost  or  wholly  imper- 
ceptible cause,  converts  spectators,  who  are  without  interest  and  above  suspicion, 
into  partisan  witnesses.  Such  is  almost  every  case  of  litigated  collision  by  land  or 
water ;  in  which  it  is  usual  to  find  both  bystanders  and  passengers  differing,  not  only 

I  It  is  well  known  by  the  members  of  that  branch  of  the  profession  which  comes  in  im- 
mediate contact  with  the  parties,  how  difficult  it  is  to  prevail  on  them  to  disclose  any  facts 
they  deem  unfavorable  to  their  cases,  although  the  disclosure  is  of  the  greatest  importance 
to  their  own  interests.  A  curious  instance  of  this  hardihood  in  concealing  unfavorable  facts 
occurred  many  years  ago  on  the  home  circuit  in  an  ejectment  brought  by  a  female  to  re- 
cover one  of  the  Angel  estates.  Before  entering  on  proof  of  a  long  and  intricate  pedigree 
which  her  counsel,  Mr.  Adolpbus,  had  opened,  the  late  Mr.  Gumey,  who  was  counsel  for 
the  defendants,  offered  to  prove  a  fact,  which,  if  true,  would  put  an  end  to  the  action  at  once 
—  that  the  lessor  of  the  plaintiff,  who  claimed  to  be  sole  heiress,  bad  two  brothers  living* 
one  of  whom  was  in  court.  Mr.  Adolphus  assented  —  the  fact  was  proved  —  and,  on  the 
lady  being  asked  whether  she  had  communicated  the  fact  to  her  attorney,  replied, '  To  be  sore 
not ;  do  you  take  me  for  a  fool  7  Why,  he  could  not  have  undertaken  the  case  if  I  had  told 
him  that.' 
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on  the  looser  points  of  sobriety  and  speed,  but  on  such  matters  of  direct  opposition 
as  on  which  side  of  the  road  or  river  each  carriage  or  vessel  was  proceeding,  and 
even  on  which  side  of  a  carriage  or  vessel  a  blow  was  struck.  If  such  differenoea 
arise  in  the  recollection  of  impartial  persons,  surely  it  cannot  be  surprising  that 
each  party  is  confident  that  he  is  injured,  and  communicates  his  case,  in  that  con- 
fidence, to  his  counsel.  The  result  is,  that,  with  the  exception  of  cases  admitted 
to  be  without  defence,  and  committed  to  counsel  merely  to  watch  the  proofis  of  the 
adversary,  and  cases  in  which  no  struggle  is  anticipated  on  the  facts,  but  their 
legal  application  alone  is  disputed,  or  technical  objections  are  suggested,  the 
statement  presented  to  counsel  is  almost  always  such  as  to  induce  a  strong  belief 
in  the  justice  of  the  cause,  and  to  enlist  his  feelings  powerfully  in  its  success.  To 
one  thus  prepossessed,  who  can  wonder  that  in  the  animation  of  the  contest  the 
first  impression  is  deepened  ;  and  as  the  little  chapter  of  life,  with  all  its  living 
interest,  opens  around  him,  lus  client's  case  becomes  part  of  his  own  being  ;  that 
his  belief  in  its  justice  insensibly  but  inseparably  blends  with  his  natural  desire  to 
succeed  ;  and  that  he  hears  all  the  arguments  and  regards  all  the  testimony  against 
it  with  the  surprise,  dislike,  and  incredulity  of  inveterate  opinion  sharpened  by  zeal. 
The  irregularities  which  counsel  sometimes  commit,  when  betrayed  into  conver- 
sational attacks  on  each  other,  and  the  petulance  with  which  they  occasionally 
treat  opposing  witnesses,  —  faults  often  to  be  severely  censured,  and  always  to  be 
deplored,  —  generally  arise  from  the  excess  of  this  conviction,  and  the  irritation 
consequent  on  an  attempt  to  defeat  it.  No  counsel  who  regards  the  interests  of 
Mb  client,  or  his  own  duty  to  justice,  will  ever  cross-examine  with  deliberate 
severity  a  witness  whom  he  does  not  believe,  for  the  time  at  least,  to  be  swearing 
falsely  ;  still  less  will  he  condescend  to  the  more  insidious  art  of  inducing  the 
witness  to  answer  with  one  meaning,  and  assume  his  reply  to  bear  another,  and 
thus  lead  him  to  give  evidence  which,  intended  to  be  true,  shall  have  the  efllect  of 
falsehood  —  a  species  of  criminal  trickery  nearly  allied  to  guilt  of  the  deepest  die. 
In  commenting  on  the  testimony  of  witnesses  he  will  never  indulge  in  attacks 
which  he  does  not  believe  to  be  deserved,  and  which  he  does  not  also  deem  essen- 
tial to  the  just  result  of  the  cause  ;  remembering  that  witnesses  do  not,  like  the 
parties,  come  voluntarily  before  the  court,  and  are  not,  like  them,  represented  by 
counsel ;  but  if  the  evidence  has  important  bearing  upon  the  result,  and  he  be- 
lieves it  untrue,  he  is  bound  to  deal  with  it  as  false,  though  the  imputation 
of  perjury  may  thus  be  cast  on  one  who  has  no  present  means  of  repelling  it.  Un- 
less the  cross-examination,  which  may  (though  we  believe  very  rarely)  succeed 
in  developing  premeditated  falsehood,  and  the  remarks  which,  supplied  by  snr- 
rounding  circumstances,  may  lead  to  its  disbelief,  were  not  fearlessly  administered 
by  counsel,  trial  by  jury  would  be  divested  of  its  most  valuable  charactenstics, 
which  surely  consist  less  in  the  enforced  unanimity  of  twelve  men,  than  in  the 
public  investigation  of  evidence,  conducted  by  the  vigilant  scrutiny  of  conflicting 
minds.^      To  avoid  all  harsh  remark  as  far  as  possible,  to  reconcile  opposing  tes- 

'  The  sentence  of  the  recent  court-martial  on  Lieutenant  Hyder  supplies  a  curioas  ex- 
ample of  the  injustice  with  which  counsel  are  sometimes  assailed  for  their  remarks  oo 
witnesses.  The  court  acquit  the  prisoner,  but  *  cannot  refrain  from  animadverting  in  the 
strongest  terms  of  disapprobation  on  the  violent,  coarse,  and  uncalled-for  language  whidi 
the  prisoner  bad  recourse  to  in  his  defence,  in  allusion  to  the  character '  of  a  witness  named. 
The  masterly  defence  written  for  Lieutenant  Hyder  by  his  counsel  Mr.  Warren,  undoubted- 
ly assails  in  vigorous  and  indignant  language  the  evidence  of  the  witness  referred  to  ;  and 
if  that  witness  had  been  one  whose  testimony  was  not  essential  to  the  charge,  the  censure 
would  have  been  just  ;  but  the  evidence  was  such  as,  \f  believed,  proved  the  ofience  charged ; 
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timony  by  any  theory  rather  than  that  of  wilful  falsehood,  and  never  to  impute  it 
unless  in  the  full  belief  that  it  has  been  committed,  is  the  wisdom  no  less  than  the 
duty  of  the  advocate,  as  it  was  the  practice  of  the  greatest  of  all  advocates  of  our 
time,  the  late  Lord  Abinger.  As  the  vehemence  of  counsel  is  justified  by  the 
strong  belief  they  imbibe  that  the  cause  they  maintain  is  just,  so  they  are 
bound  to  conduct  it  as  befits  an  honest  cause,  leaving  the  consequence  of 
its  falsehood  to  fall  on  the  client  who  has  deceived  them.  Although  not  bound  to 
state  or  prove  the  case  of  an  adversary,  they  are  bound,  if  they  anticipate  it,  to 
do  so  fairly  ;  to  state  the  entire  material  efifect  of  an  instrument ;  to  produce  no 
document  with  the  hope  of  raising  an  impression  they  believe  to  be  untrue  by  the 
ambiguity  of  its  language ;  to  garble  nothing  ;  to  conceal  nothing  ;  to  misrepre- 
sent nothing  ;  but  to  present  every  argument  and  illustration  which  the  zeal  of  the 
most  earnest  friendship  could  urge,  and  which  are  rarely  urged  with  powerful 
effect  unless  in  the  conviction  that  they  are  urged  for  justice.  As  the  zeal  of  an 
honorable  advocate  during  the  progress  of  a  cause  is  in  proportion  to  the  confi- 
dence he  feels  in  its  merits,  so  we  believe  that  the  continuance  of  that  confidence 
or  its  overthrow  determines  the  feeling  with  which  he  regards  the  issue.  He 
often  remains  unconvinced  though  conquered  ;  but  we  venture  to  assert  that  the 
only  regret,  beyond  the  disappointment  of  an  excited  moment,  which  he  feels, 
arises  from  an  impatience  of  a  failure  of  justice,  mingled  often  with  vain  regrets 
for  the  insufiiciency  of  his  own  exertions ;  and  that  the  only  permanent  feeling  of 
pleasure  he  cherishes  in  success  is  nurtured  by  the  consciousness  that  right  has 
been  done  by  his  victory.  That  there  are  instances  in  which  the  pride  of  intellect, 
in  its  unhallowed  vivacity,  may,  at  the  Bar  as  in  other  spheres  of  action,  exult  in 
the  triumph  of  evU,  or  in  a  heartless  indifference  to  evil  and  good,  we  do  not 
deny  ;  but  that  a  disposition  to  glory  in  the  success  of  wrong  is  a  general  charac- 
teristic of  the  English  Bar,  we  do  solemnly  deny  :  and  we  esteem  the  charge  so 
utterly  groundless  that,  freely  acquitting  those  who  have  urged  it  of  intentional 
falsehood,  we  can  only  regard  it  as  a  proof  of  the  force  of  bias  in  disturbing  the 
aspects  of  truth,  which  not  only  influences  barristers,  but  all  men  who  reason 
through  the  medium  of  the  prejudices  or  the  affections. 

If  we  have  afforded  a  glimpse  of  the  manner  in  which  counsel  may  be  honestly 
engaged  in  each  side  of  a  cause  dependent  on  disputed  facts,  where  there  is  a 
direct  opposition  of  truth  and  falsehood  and  the  result  lies  in  their  development, 
we  may  approach  with  confidence  those  far  more  numerous  cases  in  which  no 
such  antagonism  prevails.  Of  this  character  cases  of  circumstantial  evidence  par- 
tially partake,  where  the  circumstances  are  admitted  to  be  true,  and  the  question 
involves  only  the  inference  which  the  jury  should  derive  from  them.  If  in  refer 
eace  to  these  cases,  we  consider  what  a  strong  tendency  there  is  in  every  mind, 
however  disinterested,  to  weave  for  itself  a  theory  out  of  the  minute  incidents 
whach  surround  a  transaction,  itself  shrouded  in  mystery,  and  to  bend  everything 
to  its  purpose  —  a  disposition  requiring  to  be  checked  by  the  strongest  vigUance 

\frejededt  left  it  without  a  tittle  of  proof.  How,  then,  could  the  officer  accused,  asserting 
his  innoceDce,  be  defended  at  all,  except  by  impugning  the  veracity  of  this  witness?  All 
the  surrounding  circumstances,  every  argument,  whether  drawn  directly  from  his  conduct, 
or  from  other  sources,  tended  to  one  conclusion,  that  the  statement  he  had  made  on  oath 
was  untrue.  The  court-martial  (whether  rightly  or  wrongly  it  is  not  our  province  to  de- 
cide) find  that  it  was  untrue,  or  at  least  that  they  could  not  rely  on  it  as  true,  by  finding  the 
prisoner  not  guilty  ;  and  if  Lieutenant  Hyder  felt  it  to  be  so,  as  he  asserted  by  his  own  lips, 
though  in  the  language  of  Mr.  Warren,  was  he  not  entitled  to  argue  that  wUeh  his  judges, 
hate  found,  by  the  aid  of  the  very  defence  they  thus  impugn  ? 

27* 
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of  juries  in  trying  charges  of  secret  crime  —  we  shall  not  wonder  that  connsel, 
having  heen  assured  of  the  fact  itself  by  his  client  as  he  desires  to  establish  it, 
should  find  in  everything  a  tendency  to  prove  it  true.  In  such  cases,  however, 
there  is  an  ultimate  question  of  truth  and  falsehood,  though  depending  not  on  the 
verity  of  evidence,  but  on  the  strength  of  inferences  ;  but  there  are  many  others 
which  are  questions  of  judgment,  of  science,  of  skill — questions  of  degree,  not 
of  opposition  —  which  engage  all  the  accomplishments  which  the  advocate  may 
happen  to  possess  in  literature,  science,  or  art.  ,  Such  are  questions  of  copyright 
and  patent,  when  the  contest  is  whether  the  work  for  which  protection  is  sought 
has  such  originality  as  to  deserve  it ;  whether  an  alleged  imitator  has  sought  to 
monopolize  a  principle,  or  only  a  new  mode  of  application  ;  how  far  similarities 
are  indicative  of  piracies  ;  what  steps  and  gradations  of  improvement  can  be  with- 
held from  public  endeavor  for  private  recompense  ;  which  are  not  questions  in- 
volving truth  or  falsehood,  but  matters  of  skill ,  on  which  an  ingenious  mind,  hav- 
ing once  received  its  cue,  will  proceed  with  increasing  ardor,  and  bring  to  un- 
skilled judges  and  juries  the  most  important  aid.  Thus  when  rights  alleged  to 
have  been  acquired  by  prescription  or  user  are  questioned,  and  acts  of  enjoyment 
are  proved  on  the  one  side,  met  by  proofs  of  interruption  on  the  other,  the  mind 
has  only  to  estimate  a  question  of  degree,  and  will  decide  on  a  mere  balance  of  admit- 
ted facts  according  to  its  own  tendency.  Thus,  in  the  most  interesting  of  all  ques- 
tions which  engage  the  powers  and  affections  of  an  advocate  —  questions  of  mental 
competency  to  perform  important  acts  —  which  involve  the  highest  moral  considera- 
tions—  which  border  on  the  most  affecting  solemnities  of  life  and  death,  and  ren- 
der *  metaphysical  aid '  far  more  needful  than  skill  in  analyzing  evidence,  not 
the  ordinary  prepossessions  merely  are  enlisted  in  the  cause  by  the  first  view 
presented  ;  but  the  highest  faculties,  the  noblest  prejudices,  the  finest  trains  of 
speculative  thought,  all  find  delighted  exercise  in  the  vivid  operations  of  the  mind, 
thus  awakened  from  its  languor  and  impelled  along  the  course  of  profound  and 
subtle  inquiry.  In  these  contests,  particular  facts  may  be  disputed  ;  the  wish  of 
a  witness  will  sometimes  be  '  father  to  the  thought,'  and  circumstances  will  be 
confused  by  the  affections  ;  but  the  result  will  rather  depend  on  philosophical  in- 
ference applied  to  the  affairs  of  life  than  on  the  veracity  of  witnesses.  The  cele- 
brated cause,  *  Doe  on  the  demise  of  Tatham  v.  Wright,'  in  which  the  title  of 
the  estate  of  Hornby  Castle  in  Lancashire  depended  on  the  validity  of  the  will  of 
BIr.  Marsden,  which  was  after  two  successive  verdicts  in  its  favor  ultimately  set 
aside,  supplies  a  signal  example  of  this  position.  In  support  of  the  wiU,  which 
was  elaborately  prepared  by  a  solicitor  of  high  character,  it  was  proved  that  the 
testator  had  lived  to  the  verge  of  old  age,  apparently  at  the  head  of  a  liberal  esta- 
bliriiment,  entertaining  guests  with  courtesy  —  that  he  had  bought,  sold,  ex- 
changed, and  mortgaged  largely — that  he  had  executed  a  great  number  of  deeds, 
attested  by  witnesses  of  unblemished  honor  —  and  that  he  had  corresponded  with 
numerous  persons  in  different  periods  of  his  life  by  letters,which,  if  the  geniiine 
products  of  his  own  mind,  could  leave  no  doubt  of  his  competency  ;  and  had  par- 
taken of  the  holiest  rites  of  religious  worship.  On  the  other  hand,  it  was  alleged 
that  being  a  person  of  feeble  understanding,  never  developed  beyond  the  state  of 
ordinary  childhood,  he  had  been  all  his  lifetime  in  bondage —  the  puppet  and  the 
slave  of  his  steward,  whose  family,  engaged  with  their  father  in  a  conspiracy  for 
years  to  acquire  dominion  over  his  estate,  had  contrived  to  present  him  to  casual 
acquaintances  and  guests  in  favorable  aspects —  to  engage  him  in  various  matters 
of  business,  and  really  to  guide  him  in  aU, —  nay,  to  write  for  him  the  letters  he 
was  to  copy,  and  which  were  in  due  season,  to  be  adduced  as  evidence  in  support 
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of  final  dispositions  made  under  their  control.  This  case  also  was  sustained  by  a 
great  body  of  proof,  consbting  of  instances  of  great  debility  of  intellect,  and  of 
base  subjection  to  his  inferiors,  extending  over  many  years,  and  strong  grounds 
were  suggested,  as  apparent  in  his  letters,  to  indicate  that  they  were  not  the  un- 
aided productions  of  his  mmd.  The  facts  of  both  cases  were  probably  true  in  the 
main,  notwithstanding  some  natural  mistakes  and  exaggerations  —  the  truth  pro- 
bably lying  between  both  theories — and  the  real  question  resolving  itself  into  that 
which  the  law  must  leave  as  much  to  the  feelings  as  the  reason  of  juries  —  what 
degree  of  intellect  and  will  should  suffice  to  give  validity  to  a  solemn  act,  disposing 
of  property  which  the  owner  can  no  longer  enjoy  ?  Surely  it  can  never  be  said, 
that  in  cases  of  this  nature — and  those  akin  to  tfiem,  as  cases  of  life  insurance  — 
the  counsel,  who  survey  the  intellectual  or  physical  history  of  a  life  from  the 
aspect  presented  by  each  side,  and  who  struggle  for  the  success  of  a  theory  to 
which  they  become  passionately  devoted,  deserve  to  be  branded  as  '  liars!'  In 
questions  of  character,  again,  involving  the  import  and  effect  of  words  spoken 
or  written,  and  sometimes  contrasting  the  inevitable  mischief.accruing  to  indi- 
vidual reputation  with  the  supposed  duty  of  the  utterer,  —  questions  in  which  the 
noble  office  of  law  in  protecting  as  substantial  property  the  impressions  wrought 
on  men's  minds  by  individual  conduct  —  the  breathing  fragrance  of  life  —  is  re- 
garded with  reference  to  the  exigencies  of  society  which  may  require  an  individual 
sacrifice  —  the  office  of  the  advocate  on  either  side  is  surely  neither  deceptive  nor 
ignoble.  In  questions  of  the  amount  of  unliquidated  damages,  the  coimsel,  who 
pictures  the  wrong  to  be  compensated,  and  he  who  suggests  the  grounds  of  miti- 
gation, may  not  only  both  be  honest,  but  both  right — each  taking  his  own  share 
in  presentimg  the  truth,  so  far  as  it  can  be  elicited,  to  the  minds  of  the  jury  —  the 
extent  of  wrong  on  the  one  side,  the  just  allowances  for  human  frailty  on  the 
other. 

The  writer  proceeds  to  discuss  the  law  of  retainer,  and  then  the 
question  whether  counsel  are  justified  in  defending  the  guilty.  A 
small  portion  of  this  we  formerly  published,  but  it  will  bear  repe- 
tition. 

It  will  be  asked  if  counsel  are  justified  in  defending  the  guilty  ?  We  answer, 
yeSy  ofteUy  if  prisoners  are  to  be  defended  at  all,  for  few  comparatively  are  brought 
to  trial  who  are  really  guiltless ;  and  unless  we  would  establish  a  preliminary  tri- 
bunal to  decide  the  ultimate  question  of  guilt,  who  shall  decide  ?  Shall  the  press, 
which,  after  the  solemn  investigation  and  conviction,  censures  the  counsel  for  his 
efforts  to  avert  it,  anticipate  the  result  by  its  ban?  Shall  the  counsel  decide  for 
himself?  Here,  as  in  civil  cases,  where  there  is  a  real  struggle  to  be  made,  we 
shall  find  him  assured  of  his  client's  innocence,  and  disposed  to  believe  it.  Or 
shall  he  shrink  from  an  arduous  and  generally  unprofitable  duty,  because  he  shares 
the  prejudice  created  by  statements  which,  apparently  conclusive,  will  often,  when 
delivered  in  open  court  and  sifted  by  the  rules  of  evidence,  shrink  into  insignifi- 
cance ?  If  when  Bellingham  shot  Mr.  Percival  dead  in  the  lobby  of  the  com- 
mons, and  he  was  hurried  to  his  trial  in  a  few  days,  while  the  public  mind  was 
awakened  from  its  paralysis  of  horror  only  by  the  fever  for  retribution,  the  law 
had  allowed  him  to  make  the  defence  of  insanity  by  counsel  —  which  was  a 
mockery  made  by  himself —  few  men  capable  of  the  duty  would  have  willingly  per- 
formed it ;  and  yet,  who,  regarding,  as  we  do,  that  trial  as  a  stain  on  our  judicial 
annals,  does  not  wish  the  courage  of  an  advocate  had  been  called  for  and  exerted  % 
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Few  doubted  the  guilt  of  Eliza  Fenniog  till  investigation  was  prompted  by  sym- 
pathy for  her  lamentable  &te  ;  few  now  believe  it ;  and  who  does  not  wish  that 
some  voice  more  powerful  than  that  of  astonished  and  bewildered  innocence  had  been 
heard  in  her  behaJf  before  her  prejudiced  jury  and  her  reckless  judge  ?    Even  where 
the  evidence  of  the  prisoner's  guilt  seems  most  clear,  the  intervention  of  an  acute 
mind,  expressly  and  avowedly  engaged  to  make  every  inquiry  and  suggestion 
which  can  render  it  doubtful,  conduces  to  the  satisfaction  with  which  it  is  desinr 
ble  the  administration  of  criminal  justice  should  be  regarded  ;  and  therefore,  it 
has  sometimes  been  solicited  of  counsel  by  the  judge  when  a  prisoner  was  unaid- 
ed.   Surely,  even  Tawell's  conviction,  regarded  apart  from  his  dying  confession, 
is  more  satisfactory  to  the  world  than  if  the  speech  of  counsel  had  been  denied  him. 
Again  ;  although  it  may  be  clear  that  a  prisoner  is  guilty  of  an  heinous  of- 
fence, and  deserves  the  moral  indignation  which  pursues  him,  it  does  not  neces- 
sarily follow  that  he  is  guilty  of  the  precise  crime  for  which  he  is  indicted.     Is  it 
desired,  then,  that,  being  charged  with  one  offence  he  should  be  convicted  of  ano- 
ther —  or  that  the  differences  between  all  kindred  offences  should  be  swept  away 
— or  that,  if  they  exist,  they  should  not  be  suggested  and  urged  on  his  behalf  by 
parties  capable  of  the  office !    Thistlewood  and  his  associates  of  Cato  Street  stood 
confessedly  assassins  in  purpose  and  murderers  in  deed — and  yet  the  courage, 
the  zeal  and  the  talent  with  which  the  late  Mr.  Adolphus,  suddenly  requested  to 
render  them  his  gratuitous  services,  conducted  their  defences  on  their  trials  for 
high  treason,  have  been  always  regarded  as  the  legitimate  subject  of  pride  to  the 
English  Bar :  and  most  justly  ;  because  by  such  exertions,  made  in  spite  of  dis- 
taste and  obloquy,  the  barriers  against  the  encroachment  of  prerogative  are  main- 
tained amidst  the  worst  of  dangers  —  those  which  are  veiled  by  prejudice  and 
sympathy.    Lord  Greorge  Grordon  was  not  guiltless  of  reckless  indiscretion  which 
contributed  to  many  deaths.    Hardy  and  his  associates  were  not  guiltless  of  sedi- 
tions combination  ;  yet  on  their  acquittal  depended  the  destruction  of  the  doctrine 
of  inferential  or  cumulative  treason  ;  and  the  counsel  who  obtained  it — wielding 
only  the  weapons  which  the  constitution  itself  afforded  in  the  very  Thennopyhe 
of  our  liberties  —  have  deserved  something  better  from  their  oountrymen  for  their 
profession  than    the  vituperation   of  the   most  earnest  advocates  of  popular 
rights.      Even  when  not  only  guilt,  but  the  particular  degree  of   guilt,  im- 
puted is  clear,  the  prisoner  is  entitled  to  his  acquittal,  unless  it  is  proved  by 
legal  evidence  and  according  to  the  forms  of  law  ;  and  his  counsel  is  not  only  en- 
titled but  bound  to  urge  any  defect  of  proof  which  may  exist  in  the  prosecutor*s 
case,  and  every  objection  of  form  which  may  arise  to  his  proceedings.     This  is 
the  prisoner's  right — as  sacred  as  any  which  artificial  society  creates  or  sanctions. 
The  aame  authority  which  assumes  to  infiict  on  him  suffering  or  death  recognises 
the  qualification  of  these  conditions  ;  and  as  it  is  the  duty  of  the  judges,  in  the  ab- 
sence of  eounsel,  to  afford  him  their  protection,  so  it  is  the  duty  of  counsel  to 
claim  it,  whatever  may  be  his  opinion  of  their  wisdom.    Whether  it  is  better  that 
the  sphere  of  investigation  should  be  fenced  in  by  certain  rules,  which,  sometimes 
excluding  truth,  may  repel  prejudice  and  falsehood,  or  b  immeasurably  expand- 
ed till  it  comprises  hearsay  ten  times  repeated,  vague  impressions  and  even  dreams, 
as  with  the  French  ;  whether  a  disdain  of  technical  accuracy  or  its  excess  works 
best  for  justice  ;  while  the  law  allows  technical  defences  to  ihe  prisoner,  they  are 
his  right — all  perhaps  that  poverty  and  guilt  have  left  him — but  still  his  own. 
Would  it  have  been  well,  we  ask,  if  the  seven  wretched  and  guilty  Spaniards, 
who  were  convicted  at  Exeter  of  a  most  atrocious  deed,  had  suffered  the  death 
to  which  indignation,  morally  just,  had  doomed  them,  without  the  aid  of  counsel 
first  to  suggest  and  ultimately  to  maintain  the  objections  whidi  averted  their  eze- 
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cution  by  showing  that  its  infliction  would  have  been  in  violation  of  the  law  of 
national  When,  indeed,  a  trial  involves  the  issues  of  life,  any  form,  however 
Abe  it  may  seem  withered  and  sapless,  partakes  in  the  tragic  interest  which  at- 
tends the  impending  catastrophe  ;  its  stubbornness,  which  else  might  seem  vexa- 
tious, becomes  awful  ;  and  if,  as  in  the  defence  of  Frost  by  Pollock  and  Kelly, 
maintained  with  solemn  earnestness  and  power,  it  seems  no  longer  technical,  but 
is  imbued  with  vital  strength  by  the  energy  which  opposes  it  to  the  scaffold. 

The  three  instances  of  alleged  malpractice  which  alone  have  been  particular- 
ized in  all  the  recent  attacks  we  have  read  on  the  Bar,  refer  exclusively  to  this 
branch  of  its  practice.  They  are  the  defences  of  Couvoisier  by  Phillips,  of  the 
Quaker  Tawell  by  Kelly,  and  of  Queen  Caroline  by  Brougham  ;  and  we  will 
shortly  notice  each,  rather  as  affording  illustrations  of  the  duties  and  the  dangeis 
of  advocacy,  than  as  presuming  to  volunteer  a  defence  of  the  eminent  peisons  ac- 
cused.* For  the  first,  indeed,  if  the  facts  were  really  as  they  have  been  represent- 
ed, we  should  have  no  defence  to  offer.  It  has  been  alleged  that  Mr.  Charles 
Phillips,  having  in  the  course  of  the  trial  of  Couvoisier  for  the  murder  of  Lord 
William  Russell,  received  from  his  client  a  confession  of  guilt,  not  only  persisted 
in  the  defence,  but  sought  in  his  address  to  the  jury  to  suggest  that  the  crime 
might  have  been  committed  by  other  servants  of  their  murdered  master.  On  the 
first  part  of  the  charge,  we  think  Mr.  Phillips,  even  on  his  accusers'  statement, 
entirely  right.  A  man  is  not  to  be  convicted  because  all  the  world  believe  him 
guilty  ;  nor  because  a  confidential  confession,  which  the  law  protects  as  sacred, 
would  show,  if  proved,  that  all  the  world  is  right ;  but  because  the  evidence  on  which 
the  jury  are  sworn  to  determine  proves  him  guilty.  To  abandon  the  defence  of  a 
client,  in  the  midst  of  his  trial,  because,  in  the  most  sacred  of  human  confidences, 
he  confesses  his  guilt  to  his  advocate,  would  be  to  violate  a  trust  of  which  the 
preservation  is  more  important  to  human  security  and  happiness  than  the  punish- 
ment of  a  thousand  crimes.  But  the  duty  of  the  advocate,  thus  conscious  of  his 
client^s  guilt,  is  strictly  confined  to  the  detection  of  defects  in  the  evidence  ofi!ered 
to  convict  him,  and  the  suggestion  of  such  legal  difficulties  as  the  most  guilty  has 
a  right  to  urge.  Whether  unhappily  apprized  that  he  has  the  misfortune  to  be 
the  advocate  of  a  guilty  man  before  he  enters  on  the  defence  or  in  its  progress, 
(and  however  may  be  alleged  against  the  Bar  a  preference  for  defending  the  guilty, 
we  venture  to  assert  that  it  is  regarded  as  a  misfortune  and  not  a  glory,)  he  is  to 
confine  his  defence  to  the  application  of  those  safeguards  against  illegal  conviction,- 
which  are  the  right  of  the  guilty  as  well  as  the  innocent,  and  to  abstain  from  any 
attempt  to  cast  suspicion  on  those  whom  he  knows  to  be  guiltless.  ^  If  therefore ^ 

'  These  charges  are  thus  summed  up  in  an  article  of  Punch,  which  the  Examiner  cha- 
ncterizes  as  '  powerful  and  unsparing.' 

<  If  a  murderer  is  to  be  rescued  from  the  gallows,  the  barrister  blubbers  over  him,  as  in 
TawelPs  case  ;  or  accuses  a  wrong  person,  as  in  Couvolsier's  case.  If  a  naughty  woman  i$ 
to  he  9creenedf  a  barrister  will  bring  Heaven  itself  into  court,  and  call  Providence  to  witness 
that  she  is  pure  and  spotless,  as  a  certain  great  advocate  and  schoolmaster  abroad  did ybr  a 
certain  lamented  Queen  Caroline.* 

The  same  article  contains  a  bitter  attack  on  the  memory  of  Sir  William  FoUett,  on  the 
aothority  of  an  anonymous  writer  in  Frazer's  Magazine,  that  he  would  <  play  the  artful  dodge 
with  afiidavita,'  which  a  subsequent  writer  in  Mr.  Jerrold's  Magazine  improves  by  adding 
*  so  that  no  judge  would  trust  the  reading  of  them  to  him.'  We  do  not  believe  Sir  William 
FoUett  was  ever  guilty  of  mis-reading  or  misrepresenting  an  affidavit  ;  and  every  barrister 
knows  the  last  statement  to  be  untrue.  Surely  something  more  than  anonymous  authority 
for  a  general  charge,  without  any  instance  given,  may  be  required  from  the  justice  of  a  pub- 
lic writer,  before  he  assails  the  memory  of  the  freshly  dead,  and  inflicts  inestimable  misery 
on  snrviviMrt  I 
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it  is  true  that  Mr.  Phillips,  not  only  urged,  as  we  think  his  duty  required,  that 
the  circumstantial  evidence  adduced  to  prove  his  client's  guilt  was  consistent  wiUt 
the  possibility  of  his  innocence,  but  threw  out  imputations  on  others,  we  agree 
'  that  it  was  a  grievous  fault,'  but  trust,  as  we  have  been  assured,  it  is  altogether 
untrue.  But,  supposing  the  charge  to  any  extent  true,  surely  it  is  too  much  to 
impute  such  a  lapse,  made  under  peculiar  circumstances  of  great  agitation,  — 
inferred,  perhaps,  from  words  never  intended  to  bear  such  construction  —  a  gene- 
ral imputation  against  the  Bar,  or  to  fix  it  with  sanctioning  the  course,  becauae 
the  vituperated  counsel  afterwards  received  from  the  Lord  Chancellor  an  appoint- 
ment as  a  country  commissioner  of  bankrupts  !  For  that  appointment  the  Bar  k 
not  responsible  :  but,  having  mentioned  it,  we  think  it  due  to  a  gentleman  of  high 
and  peculiar  talent  and  of  unblemished  domestic  and  social  life  to  express  our  own 
feeling,  which  is  simply  that  of  wonder  that  he  wished  or  accepted  it.  Those  who 
have  known  Mr.  Charles  Phillips  only  by  the  reports  ctf  his  elaborate  speeches, 
which,  if  not  quite  reaching  the  highest  order  of  imaginative  eloquence  at  which 
they  aim,  are,  at  least,  roost  able  and  brilliant  specimens  of  an  architectural  power 
over  language  well  worthy  of  critical  inquiry,  are  very  far  from  appreciating  the 
sparkling  repartee,  the  bounteous  humor,  the  impassioned  energy,  which  frequently 
enriched  and  vivified  his  tmstudied  efforts,  and  rendered  them  as  delightful  as  effect- 
ive. If  he  had  not  been  more  solicitous  of  domestic  comfort  and  repose  than 
ambitious  of  a  brilliant  destiny,  we  believe  he  might  have  attained  the  highest 
honors  of  his  profession  ;  and  we  cannot  think  the  retirement  of  such  a  man 
to  a  position  of  almost  obscure  duty,  —  to  the  performance  of  which  he  has  suc- 
cessfully bent  his  powers,  the  subject  either  of  reproach  or  envy,  especially  as  it 
precludes  the  recurrence  of  those  temptations  to  which  he  is  supposed,  we  believe 
erroneously,  to  have  once  yielded. 

The  next  example  of  alleged  abuse  of  the  right  of  defence  for  prisoners  is 
the  demeanor  of  Mr.  Kelly  in  the  defence  of  Tawell ;  simply  consisting  of  the 
charge,  that  tears  stood  in  his  eyes  when  he  rose  to  address  the  jury,  and  when 
he  commented  on  a  letter  which  the  prisoner  had  written  to  his  wife.  If  this 
charge  had  not  been  reiterated  many  times,  and  in  respectable  quarters,  we  should 
be  ashamed  to  notice  it.  Surely  those  who  feel  justified  in  assuming  that  these 
were  forced  or  simulated  tears,  excited  by  the  fee  on  a  special  retainer,  must 
forget  for  the  occasion  all  the  lessons  they  have  learned  and  taught  in  human  af- 
fections. It  is  true  that  Tawell  stood  then  on  his  trial  for  one  of  the  worst  mur- 
ders ever  conunitted  ;  that  the  evidence  which  had  just  closed,  though  circum- 
stantial, was  sufficient  to  induce  a  moral  certainty  of  his  guilt  in  impartial  minds ; 
and  that  even  his  own  counsel,  though  certainly  not,  as  in  Couvoisier's  case, 
possessed  with  a  knowledge  of  his  guilt  by  confession,  must  have  been  compelled 
strcngly  to  fear  it ;  but  there  was  a  man  still  asserting  his  innocence,  who  stood 
there  for  his  life  or  death,  possibly  innocent,  to  abide  an  issue,  if  found  against 
him,  to  be  followed  by  irrevocable  doom  ;  and  if  guilty,  still  abotU  to  die.  There 
lies  the  secret  of  sympathy  which  is  awakened  for  those  whose  crimes  are  dariiest, 
— of  the  restless  curiosity  which  awaits  on  their  words  and  looks.  They  are 
about  to  receive  from  human  hands,  in  the  midst  of  life,  that  doom  which  is  the 
lot  of  all ;  a  doom  not  associated,  except  in  the  form  of  its  infliction,  with  infamy ; 
but  with  herobm,  resignation,  piety,  enduring  love ;  in  its  unknown  terrors  alike  to 
all.  That  change  of  being  is  to  pass  upon  them  which  comes  to  the  wisest  and 
the  best ;  which,  if  regarded  apart  from  divine  revelation,  may  be  a  dismissal  to 
another  mode  of  existence  infinitely  superior  to  that  which  we  are  about  to  de- 
stroy, and  the  capital  sentence  may  be  a  blessed  boon  ;  but  which,  contemplated 
by  the  light  of  Christianity,  involves  the  termination  of  a  state  of  trial  for  eternity, 
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imdeT  dicniDstaiioes  permitting  but  a  desperate  hope.  When  we  inflict  any  se- 
eoodary  pnnishment,  we  can  form  some  estimate,  thoagh  often  a  very  imperfect 
one,  of  the  suffering  we  impose;  of  transportation,  imprisonment,  torture  itself, 
we  can  gness  something ;  but  of  death  we  know  nothing  but  of  the  vain  remorse 
and  helpless  terror  that  precede  it.  He  whom  we  send  before  us  on  our  own  great 
journey  becomes  to  us  sacred.  To  one,  therefore,  who  has  pondered  on  such 
considerations,  as  Tawell's  advocate  had  done,  and  not  vainly ;  to  one  who  would 
hasten  the  abolition  of  the  hangman's  office,  which  assuredly  will  not  survive  this 
century ;  the  spectacle  of  a  man,  whose  death  must  speedily  foUaw  the  day's  issue, 
if  adverse,  depending  on  the  words  of  his  counsel  for  the  last  chance  of  life, 
— these  probably  the  last  favorable  words  he  would  ever  hear, — with  a  sense  of 
the  strange  contrast  between  fair  reputation,  home,  and  friends  enjoyed  a  few 
weeks  ago,  and  the  present  peril  and  shame,  even  if  attendant  on  the  blackest 
guilt,  might  surely  call  into  the  eyes  the  tears  which  have  been  scoffed  at,  without 
even  suggesting  to  charity  the  presence  of  some  of  those  thousand  accidents  of 
feeling  which  touch  the  source  of  tears  while  far  deeper  emotions  are  tearless. 
The  crime  proved,  and  afterwards  confessed,  was  of  atrocity  almost  without  pre- 
cedent ;  yet  the  criminal  had  for  years  performed  daily  offices  of  duty  and  kind- 
ness, and  won  the  regard  of  the  innocent ;  and  although  such  awful  inconsistency 
riiould  obtain  no  allowance  for  crime  from  justice,  it  may  surely  be  permitted  to 
us  to  tremble  at  and  mourn  it. 

The  only  remaining  case  adduced  against  the  Bar  is  Mr.  Brougham's  defence 
before  the  house  of  lords  of  Queen  Caroline,  on  the  Bill  of  Pains  and  Penalties, 
by  which  it  was  sought  to  deprive  her  of  her  state  and  divorce  her  from  her  royal 
husband.  We  do  not  believe  there  is  any  foundation  whatever  for  the  sugges- 
tion that  he  employed  any  protestations  of  his  own  belief  in  his  client's  innocence 
<m  her  behalf;  on  the  contrary,  we  always  understood  the  complaint  made  against 
him  to  be  the  reverse, — that  he  did  not  assume  that  confidence  in  the  Queen's  in- 
nocence, which  his  excellent  colleague  unquestionably  felt,  and  as  far  as  was  fit- 
ting, expressed ;  but  rather  directed  the  power  of  his  intellectual  might  to  expose 
the  wickedness  of  her  accusers.  Appeab  to  Heaven  on  the  part  of  counsel  for  his 
own  conviction  in  the  justice  of  his  cause  are  always  improper,  precisely  because 
the  office  of  counsel  is  understood  to  be  that  of  an  advocate  presenting  the  case  of 
another  on  instructions,  and  therefore  he  oversteps  his  duty  when  he  urges  his 
own  belief,  which  ia  necessarily  derived  from  partial  impressions ;  whereas  if 
counsel  were  bound  to  determine  the  justice  of  a  cause  before  undertaking  it,  such 
appeals  would  consist  entirely  with  the  performance  of  their  duty.  In  the  case  of 
Queen  Caroline,  however,  the  question  whether,  in  her  desolation,  she  had  incur- 
red the  censure  assumed  to  be  just,  formed  but  a  slight  ingredient  in  the  merits  of 
the  persecution  against  which  Uie  energy,  courage,  and  fiery  indignation  of  Henry' 
Brougham  shielded  her,  though  only  that  she  might  die  a  queen !  Does  the  wri- 
ter, who  regards  these  gigantic  efforts  as  a  reproach  against  the  Bar,  see  nothing 
in  the  history  of  Caroline  of  Brunswick  but  her  rank,  and,  if  frail  she  was,  her 
frailty  ?  True,  she  was  a  queen ;  but  surely  there  was  enough  of  the  tyranny  of 
station  and  of  sex  employed  to  discrown  her,  and  enough  of  wretchedness  in  her 
lot,  from  infancy  to  her  forsaken  deathbed,  to  neutralize  the  sad  regality  even  in 
the  view  of  the  severest  judge  of  dignities !  She  who  is  sneered  at  as  "  a  certain 
lamented  Queen  Caroline"  was  indeed  lamented  as  queen  never  had  been.  Never, 
we  will  venture  to  affirm,  was  the  heart  of  this  country  so  deeply  stirred  as  by  in- 
dignation for  her  wrongs,  and  sympathy  with  her  grief;  when  not  only  in  the  busy 
walks  of  life,  but  in  lone  hamlets  and  scattered  cottages,  to  which  news  of  the 
great  worid  finds  its  way  slowly ; — her  story,  how  she  had  been  betrayed  ifi  wed- 
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lock,  slandered,  cast  off  with  implied  license  for  sin,  yet  tracked,  watched  wi& 
Italian  perfidy  and  zeal,  and  finally  assailed  by  all  the  power  of  the  state,  was  &- 
miliar  as  household  words,  and  inspired  a  noble  anger  which  no  general  wrong 
can  enkindle.  A  nobler  position  was  never  filled  by  man  of  any  profession,  thaa 
that  which  her  chief  advocate,  strengthened  by  these  resentments,  held  at  the  bar 
of  the  house  of  lords,  where,  expressing  the  force  of  a  nation's  indignatipn,  ha 
defied  the  palpable  array  of  her  enemies,  struck  beyond  them  at  the  power  whioli 
*  the  likeness  of  a  kingly  crown  had  on,'  and  put  all  to  flight  and  to  shame.  We 
thank  the  opponents  of  the  Bar  that,  in  their  anxiety  to  add  one  more  to  the  scanty 
list  of  improper  defences,  they  have  reminded  us  of  the  greatest  of  those  opportu- 
nities of  defeating  injustice,  which,  fiaur  more  than  all  the  wealth  which  the  mem- 
bers of  the  Bar  have  amassed,  or  the  noble  families  which  they  have  founded,  in 
spite  of  occasional  flaws  and  frailties,  maintain  it  in  the  public  mind :  opportuni- 
ties in  which  it  has  not  only  defeated  particular  attempts  at  oppression,  but,  by 
exposing  in  evil  times  prosecutions  for  libel,  has  secured  to  the  press  the  power 
it  now  freely  sways  of  defeating  countless  oppressions. 

K  it  be  asked  whether,  in  thus  asserting  Uie  intellectual  integrity  of  our  profes- 
sion, and  the  necessity  of  its  relations  to  a  state  of  society  at  once  complex  aad 
free,  we  mean  to  support  any  arrogant  claim  which  may  have  been  imputed  to  ns, 
either  to  social  position  or  to  intellectual  rank  above  literature,  represented 4>y  its 
great  mechanical  engine,  the  press,  we  answer  by  the  strongest  negative  wfaidi 
feeling  can  dictate  or  language  express.  As  to  position,  we  really  think  that  men 
who,  in  their  respective  spheres,  only  succeed  by  virtue  of  appeals  to  *  the  im- 
mortal part  of  us,'  may  well  leave  to  conventional  dignitaries,  lord  mayors,  al- 
dermen, sheriffs,  ladies  patronesses,  and  their  suppliants,  the  childii^  strife  for 
precedence  and  place ;  and  let  the  city  marshalman  or  the  court  newsman  arrange 
them  afler  what  fashion  he  pleases  ;  and  disdain  the  struggle  for  those  phantasms 
of  children's  toys,  those  shadows  of  shades  !  More  for  ^e  sake  of  the  worldly 
great  than  for  that  of  our  literature,  we  should  rejoice  to  see  it  recognized  by  * 
some  outward  symbols  of  its  power,  some  laurelled  trophies  of  its  peacefrd  victo- 
ries. In  the  comparison  between  the  efforts  of  the  Bar  and  those  of  literature, 
if  comparison  need  be,  it  is  obvious  that  while  the  direct,  palpable,  and  immedi- 
ate results  with  which  the  labors  of  the  advocate  are  crowned,  present  more 
certain  evidences  of  success  than  the  patient  toils  or  the  most  glorious  idbj^ 
rations  of  literature  can  achieve,  they  can  suggest  no  hope  of  a  correspondent  da- 
ration.  Who  can  decide  a  question  of  superiority  between  the  speech  which,  m- 
spired  by  the  excitement  of  the  moment,  awes,  softens,  or  elevates  a  jury  to  re- 
turn some  verdict  prolific  of  good  to  freedom,  and  that  of  the  calm,  laborious, 
thoughtful  efforts  which,  under  its  protection,  sink  into  the  h^eart  and  mould  the 
frttore  ?  Each  effort,  in  truth,  is  worthy  of  esteem  in  proportion  to  the  intellect- 
ual power  it  breathes,  and  the  happy  adaptation  of  that  poyer  to  its  uses.  The 
most  felicitous  results  of  the  barrister's  art  may  attend  on  speeches  which,  bora 
of  the  occasion,  die  with  it,  and  leave  no  recoid  save  the  result  they  achieve  ;  but 
it  is  only  when  the  advocate,  rising  beyond  the  contentions  of  ordinary  life,  draws 
within  the  sphere  of  his  audience  noble  principles,  or  expands  their  horizon  to  dis- 
tant scenes,  or  makes  them  glow  and  weep  and  tremble  by  opening  before  them 
and  within  them  the  sources  of  the  deepest  affections,  that  he  can  claim  a  high  al- 
liance with  the  great  triumphs  of  literature  or  art.  To  compare  a  power  whidi, 
suddenly  impelled,  produces  by  daily  activity  immediate  results  on  human  inter- 
ests, with  the  laborious  wisdom  which  wins  its  way  in  silence,  and  expects  its  fufl 
reward  in  another  generation,  is  obviously  impossible.  It  is  only  when,  in  the 
greatoit  efforts  of  the  advocate,  the  lasting  is  involved  in  the  passionate,  that  the 
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trae  relation  appears ;  and  in  proportion  as  the  advocate  borders  on  the  imagina- 
tire  or  embraces  the  thoughtful  he  achieves  a  place  among  those  whose  words  are 
worthy  to  outlive  them. 

When,  however,  we  consider  the  true  relation  of  the  Bar  to  Literature,  we  feel 
assured  that  nothing  can  permanently  place  them  in  hostile  positions.  No  other 
great  occupations  of  human  energies  are  so  nearly  allied  ;  no  others  are  so  directly 
animated  by  the  reason  and  the  affections ;  no  others  are  so  entirely  lighted  up 
from  within ;  no  others  are  so  nobly  associated  in  the  achievements  and  the  fame 
of  great  minds.  From  Lord  Bacon,  whose  legal  acquirements  formed  a  massive 
framework  for  those  visions  of  future  wisdom  in  which  he  half  anticipated  the 
dncoveries  of  ages,  down  to  the  present,  the  annals  of  the  Bar  are  rich  in  histo- 
ries of  men  who  have  loved  Literature,  not  only  well,  but  wisely.  The  old  law- 
yers, before  the  division  of  labor  had  split  men's  faculties  in^o  shreds,  and  labelled 
each  for  separate  use,  exulted  in  blending  their  classical  recollections  with  their 
professional  learning,  and  embroidered  their  profound  disquisitions  of  law  with  rich 
conceits.  And  if  the  multiplicity  of  statutes  and  decisions  for  awhile  created  a 
severance  between  literature  and  law,  the  intolerable  pressure  of  dry  crudities  on 
vigorous  minds  has  produceed  a  generous  re-action  ;  and  our  own  time  shows  the 
intellects  which  have  been  quickened  into  activity  by  the  exigence  of  the  profession 
of  the  Bar,  grasping  and  achieving  the  rewards  of  learning  and  fancy.  Not  to 
insiBt  on  instances  in  which  the  lawyer  has  been  lost  in  the  man  of  letters,  as  those 
of  Sir  William  Jones,  Macintosh,  Homer,  and  Macaulay,  have  we  not  still  with 
us  in  Brougham,  Campbell,  and  Jeffery,  illustrious  instances  of  the  most  assidu- 
ous professional  labor  relieved  or  crowned  with  great  literary  taste,  power  and 
success  t  Of  the  first  it  is  difficult  to  speak  as, yet  justly,  because  the  unresting 
activity  of  his  mind  has  informed  so  many  modes  of  thought  and  feeling  by  turns 
that  we  cannot  separate  the  transient  from  the  lasting,  and  may  only  guess  what 
he  might  have  been  if  a  presiding  imagination  had  multiplied  his  prodigious  facul- 
ties into  each  other,  and  given  to  their  united  powers  the  harmony  of  the  serenest 
wisdom.  But  this  we  will  venture  to  prophecy  —  that  when  those  tangled  mazes 
of  party  association  in  which  his  consistency  has  seemed  to  be  sometimes  betrayed 
by  his  passion  or  caprice,  shall  grow  indistinct  in  the  distance,  the  great  works  he 
animated  and  advanced  by  his  passionate  genius  —  for  education,  for  the  emancipa- 
tion of  slaves  and  of  sects,  for  liberty  and  for  peace  —  will  tower  far  above  them  ; 
and  all  the  vanities  and  frailties  which  perplex  and  bewilder  the  nearer  prospect 
win  be  lost  in  the  contemplation  of  mighty  efforts  and  enduring  blessings. 

Lord  Campbell  —  if  we  wished  a  decisive  refutation  of  the  popular  sophism, 
that  legal  studies  necessarily  contract  the  mind,  which  they  fence  in  its  course, 
and  prevent  its  dissipation  —  would  afford  it.  For  forty  years  he  had  pursued  with 
unequalled  industry  uid  devotion  the  most  laborious  studies  ;  producing  from  time 
to  time  legal  arguments,  not  graced  with  the  sweet  impressiveness  of  Follett's 
ek)cution,  but  even  superior  to  Follett's  in  subtlety  of  reasoning  and  fertile  illus- 
tration ;  sparingly  adorned  by  literary  allusion,  but  always  in  the  purest  taste  ; 
who  having  achieved  high  fortune  by  his  labors,  has  illustrated  his  repose  by  the 
commencement  of  a  literary  career,  in  which  not  reputation  or  popularity,  but 
fame  itself  is  already  secured.  But  the  career  of  Lord  Jeffery  affords  the  most  per- 
fect and  delightful  of  all  examples  of  the  association  of  literary  with  legal  labor  — 
for  with  him  they  were  interwoven  through  the  texture  of  a  large  portion  of  active 
life,  while  he  shed  the  glowing  lights  of  his  genius  at  once  on  animmeilse  variety 
of  human  fortunes,  which  he  influenced  as  an  advocate,  and  on  the  expancing  course 
of  contemporary  literature,  which  he  rarely  touched  without  adomiog.  And  did 
the  lawyer  in  him  sharpen  the  critic's  asperity  or  contract  the  generosity  of  his 
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ature  !  So  far  was  his  contemporary  advocacy  from  working  this  effect,  tl^at  tlie 
outh  who,  in  the  first  glow  of  animal  spirits,  seemed  disposed  to  preemne  faults 
ill  merits  were  shown,  and  sought  to  subject  original  genius  to  the  dominion  of 
taring  wit,  terminated  his  career  of  judicial  criticism,  the  calmest,  gentlest,  most 
ndulgent  of  all  •  lovers  of  the  beautiful  and  encouragers  of  the  young.  Listea 
0  him  now,  in  his  hour  of  relaxation  from  the  duties  of  that  bench,  of  which  he 
}  the  brightest  ornament,  expatiating  on  the  last  work  of  the  youngest  aathof , 
nd  leading  you  on,  through  windings  of  lucid  beauty,  to  admire  the  mo6t  tst 
led  excellence  ;  aad  then  judge  whether  the  practice  of  the  Bar  has  oontiaoted 
be  heart  or  clouded  the  fancy ! 
These  are  great  examples,  but,  if  our  space  allowed,  we  might  descend 
brough  all  the  gradations  of  the  profession,  and  show  how  in  each  the  successes 
f  literature  have  been  intertwined  with  legal  study  and  practice.  We  might  re- 
3r  to  works  in  which  the  very  faculties  for  legal  excellence  have  been  devel- 
ped  in  works  purely  literaiy,  as  in  the  masterly  detection  of  the  author  of  Wa^ 
erley  by  Mr.  Leycester  Adolphus ;  but  we  have  writien  enough  to  show  what 
itimate  associations  exist  between  Literature  and  the  Bar,  and  to  justify  our  own 
^vent  wish,  for  the  sake  of  both,  that  no  misconception  may  Inreak  them ! 


Supreme  Court,  Alabama,  January  Term,  1846. 
Mabry,  Giller  and  Walker  v.  Herndon. 

'here  is  no  inhibition,  in  the  bankrupt  act  of  1841,  or  in  the  relation  which  the 
state  and  federal  governments  bear  to  each  other,  or  in  the  grants  or  restraints 
of  power  conferred  upon  them  respectively,  which  deny  to  the  state  courts  te 
right  to  entertain  an  inquiry  into  the  validity  of  a  discharge  and  certificate  upon 
an  allegation  duly  interposed,  that  the  bankrupt  did  not  render  a  full  and  com- 
plete inventory  of  his  "  property,  rights  of  property,  and  rights  and  credits,*' 
but  fraudulently  concealed  die  same. 

'ivuBre  ?  May  not  the  discharge  and  certificate  of  a  bankrupt  be  impeached  for 
fraud  by  one  not  a  party  to  the  proceedings  in  bankruptcy,  aocoiding  to  the 
principles  of  the  common  law,  without  reference  to  the  provisions  of  the  act, 
and  in  such  case  is  it  not  sufficient  for  the  pleadings  to  state  in  what  the  tend 
consists,  without  giving  the  formal  notice  which  the  act  seems  to  contemplate. 

^emhle :  A  plea  which  merely  alleges  that  the  debt  sought  to  be  recovered  is  of 
a  fiduciary  character,  is  bad ;  because  it  states  a  legal  conclusion,  instead  of 
disclosing  the  facts,  that  the  court  may  determine  whether  the  debt  is  founded 
upon  a  trust,  such  as  is  excepted  from  the  operation  of  the  bankrupt  act. 

t  is  not  an  available  objection  on  error,  that  notice  of  an  intention  to  impiwfii  a 
bankrupt's  discharge  and  certificate,  was  not  given  until  af^  the  commence- 
ment of  the  term  of  the  court  when  the  cause  v^as  triable  ;  the  act  of  congress 
does  not  prescribe  the  time  when  the  notice  must  be  given,  and  if  too  short  to 
allow  the  necessary  preparation  to  be  made  for  trial,  a  continuance  should  be 
asked. 

^here  a  defendant  in  execution  sets  up  his  discharge  and  certificate  as  a  bank- 
rupt, by  a  petition,  upon  which  a  supersedeas  is  awarded,  it  is  competent  for  the 
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plaintiff  to  impeacli  the  fiame  for  any  of  the  causes  provided  by  the  act  of  con- 
gress of  1841,  and  make  up  an  issue  to  try  the  facts. 

Writ  of  error  to  the  circuit  court  of  Benton.  The  defendant 
in  error  presented  his  petition  to  a  judge  in  vacation,  setting  forth 
that  a  writ  o{  fieri  facias^  (which  he  particularly  described,)  had 
been  issued  against  his  estate,  upon  a  judgment  recovered  by  the 
plaintiff  in  error,  in  October,  1842 ;  that  in  November,  1843,  he 
was  regularly  declared  a  bankrupt,  by  the  district  court  of  the 
United  States  for  the  northern  district  of  Alabama,  and  thereby 
fully  discharged  from  all  the  debts  he  owed  previous  to  the  9th 
January,  preceding,  the  dpiy  when  he  instituted  proceedings  in 
bankruptcy.  Thereupon  he  prayed  that  ihe  fieri  facias  in  question 
might  be  superseded,  until  the  term  of  the  circuit  court  of  Benton, 
next  thereafter  to  be  holden  ;  that  then  the  same  might  be  quashed, 
and  the  levy  discharged.  The  supersedeas  was  accordingly  granted. 
The  plaintiffs  in  execution  gave  notice  in  writing  to  the  defendant, 
that  they  would  impeach  his  certificate  of  final  discharge  in  bank- 
ruptcy, for  fraudulent  concealment  in  failing  to  render  a  full  and 
complete  inventory  of  his  "  property,  rights  of  property,  and  rights 
and  credits,"  pursuant  to  the  bankrupt  act  of  congress,  passed  in 
1841 ;  setting  out  particularly  the  property,  &c.  omitted  to  be 
discovered  to  the  district  court  and  submitted  to  its  action.  The 
plaintiffs  in  execution  interposed  several  pleas,  alleging  that 
although  the  defendant  was  owner  of  the  property,  &c.  described 
in  the  notice,  previous  to,  and  at  the  time  when  he  filed  his  petition 
in  bankruptcy,  yet  he  fraudulently  concealed  the  same,  &c.  Fur- 
ther^ that  the  debt,  the  cojlection  of  which  is  sought  to  be  enforced 
by  the^/feri  facias^  was  a  "  fiduciary  debt,"  and  contracted  by  the 
defendant  in  a  "  fiduciary  capacity."  The  defendant  moved  the 
court  to  strike  out  the  pleas  that  had  been  filed  to  his  petition  to 
the  supersedeas;  which  motion  was  granted,  the  pleas  stricken  out, 
and  a  judgment  rendered  quashing  the  execution  at  the  plaintiff's 
costs. 

T.  A.  Walker,  G.  W.  Gayhy  and  /.  W.  Pryor,  for  the  plaintiffs 
in  error.  The  certificate  in  bankruptcy  is  the  evidence  that  the 
decree  recited  has  been  rendered  by  a  court  of  limited  or  special 
jurisdiction ;  and  by  the  common  law,  every  judgment,  sentence, 
or  decree,  of  a  court  of  general,  or  limited,  or  exclusive  or  con- 
current jurisdiction,  may  be  impeached  for  fraud,  in  any  court 
where  it  is  attempted  to  be  set  up,  by  all  who  are  injured  by  the 
fraud,  and  who  are  not  parties  to  the  judgment.  Whether  parties 
to  the  judgment  are  not  bound  by  it,  so  long  as  it  stands,  and  can 
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only  avoid  it  by  some  direct  proceeding,  it  is  not  necessary  to 
inquire ;  for  the  plaintiffs  were  not  parties  to  the  proceedings  in 
bankruptcy — not  having  proved  their  claims.  It  must  be  assumed, 
that  the  pleas  interposed  to  the  petition  for  the  supersedeas  are  true  ; 
that  they  state  such  a  case  as  avoids  the  certificate  for  fraud,  cannot 
be  questioned.     Bankrupt  Act  of  1841,  ^  4,  5. 

The  bankrupt  law  does  not  expressly,  nor  by  implication,  deprive 
the  state  courts  of  their  common  law  right,  of  examining  an  alle- 
gation of  fraud  against  a  decree  under  which  a  certificate  issues  ; 
and  there  is  nothing  in  the  character  of  such  a  decree  to  exempt  it 
from  the  ordinary  objections  to  which  other  judgments  are  subject. 
No  rule  of  policy  would  be  opposed,  nor  would  the  harmony  of 
conflicting  jurisdictions  be  disturbed  by  the  exercise  of  such  a 
power  by  the  state  courts ;  and  it  cannot  be  taken  away  by  strained 
construction  and  remote  inferences.  If  the  decree  may  be  at- 
tacked for  fraud  in  the  bankrupt  court,  every  creditor,  who  was 
not  a  party,  or  if  a  party,  has  discovered  fraud  since  the  decree 
was  rendered,  must  be  allowed  to  institute  his  separate  proceeding 
for  the  purpose  of  testing  its  validity.  And  thus  there  would  be 
quite  as  much  expense  and  vexatious  litigation,  as  if  the  right  of 
contesting  it  when  attempted  to  be  set  up,  were  conpeded  to  all 
courts,  state  and  federal.  There  can  be  no  doubt  but  the  state 
courts  can  decide  questions  arising  under  the  United  States  laws. 
Judiciary  Act  of  1789,  <?►  25,  2  United  States  Laws,  65.  The 
fourth  section  of  the  bankrupt  law  of  1841,  impliedly  confers  the 
jurisdiction,  and  the  sixth  section  does  not  take  it  away.  Suppose 
both  parties,  viz. :  the  bankrupt  and  his  creditor  reside  in  the  state, 
the  latter  can  institute  no  proceeding  in  the  federal  courts  against 
the  former ;  so  that  if  the  validity  of  the  certificate  could  not  be 
tried  in  the  state  courts,  it  could  not  be  impeached.  Besides  the 
state  tribunals  have  jurisdiction  over  the  person  and  property  of  its 
citizens,  and  it  is  not  competent  for  congress  to  forbid  or  interrupt 
its  exercise. 

The  fifteenth  section  of  the  first  article  of  the  constitution  of 
Alabama,  and  the  eighteenth  section  of  the  same,  guarantee  to  the 
citizen  a  remedy  for  every  grievance,  and  secure  to  the  creditor  the 
right  to  arrest  a  debtor  where  there  is  strong  presumption  of  fraud. 
This  being  the  case,  the  right  to  sue  and  exhaust  the  remedies 
afforded  by  the  state  courts  cannot  be  taken  away,  although  the 
supreme  court  of  the  United  States  may  have  the  ultimate  juris- 
diction, if  the  subordinate  tribunals  decide  against  the  validity  of 
the  proceeding  under  the  act  of  congress.  In  the  matter  of  Com* 
stocky  (5  Law  Reporter,  163)  ;  2  Bibb's  Rep.  204. 
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The  argument  that  the  defendant  should  be  sued  on  the  judg- 
ment against  him,  that  he  might  plead  bis  discharge,  and  thus  test 
the  question  of  fraud  vel  nojij  cannot  be  supported.  Graham  v. 
Piersojij  (6  Hill's  Rep.  147,)  does  not  discuss  the  question,  and, 
as  an  authority,  is  worth  nothing.  If  such  a  suit  were  brought,  it 
would  be  a  waiver  of  the  lien  of  the  judgment  and  execution 
thereon  (if  any,)  which  the  creditor  should  not  be  constrained  to 
make.  See  Bankrupt  Act,  last  proviso  to  second  section,  and 
KiUredge  v.  Emerson^  (7  Law  Reporter,  317.) 

McDougal  V.  Reid  &  Talbot,  (5  Ala.  Rep.  810)  is  unlike  the 
present.  The  judgment  there  was  subsequent  to  the  institution  of 
the  proceeding  in  bankruptcy,  though  previous  to  the  certificate 
of  discharge  ;  the  petition  related  back  to  the  filing  of  the  petition, 
and  prevented  the  lien  of  the  judgment  from  attaching.  Under 
our  statute,  the  judgment  creditor  acquires  rights  which  no  court 
can  take  away.  (Clay's  Dig.  199,  <^  1.)  The  bankrupt  must  avail 
himself  of  his  certificate  by  petition  for  a  supersedeas,  or  suit  in 
chancery ;  and  in  either  form  of  proceeding,  an  issue  may  be 
framed  to  try  whether  the  certificate  was  obtained  by  fraud. 

Fiduciary  debts  are  excepted  from  the  operation  of  the  bankrupt 
law,  and  the  plea  alleging  that  fact  was  a  sufficient  answer  to  the 
petition  for  a  supersedeas.  In  the  matter  of  Horace  Lord  (  5  Law 
Reporter,  258)  ;  In  the  matter  of  George  Brown,  ( 5  Law  Report- 
er, 121,  258) ;  In  the  matter  of  Tebbetts,  (4  Law  Reporter,  259.) 
See  also  5  Law  Reporter,  202;  5  Hill's  (N.  Y.)  Reports,  327. 

A.  F.  Hopkins  and  W.  P.  Chilton,  for  the  defendant  in  error. 

The  decree  is  in  itself  a  discharge  of  the  bankrupt  from  his  debts, 
whether  they  are  reduced  to  judgment  or  not ;  and  if  a  judgment 
has  been  rendered,  no  execution  can  issue  thereon  ;  if  it  does  issue, 
it  is  a  mere  nullity.  Bankrupt  Act,  §  4 ;  McDougal  v.  Reid  Sf  Tal- 
bot, ( 5  Ala.  Rep.  810.)  The  uniform  practice  in  such  cases  is, 
to  direct  a  perpetual  stay  of  execution  on  motion.  1  Bos.  &  P. 
Rep.  426;  1  Cow.  Rep.  42;  Id.  44;  Id.  165;  1  Gaines's  Rep. 
249 ;  4  Johns.  Rep.  191 ;  9  Wend.  Rep.  431 ;  6  Hill's  Rep. 
(N.  Y.)  247 ;  Id.  250 ;  9  Johns.  259.  If  the  creditor  insists 
that  the  bankrupt  obtained  his  certificate  by  fraud,  he  must  institute 
some  direct  proceeding  to  try  that  question. 

It  is  admitted  that  the  debts  of  a  fiduciary  character  are  excepted 
from  the  operation  of  the  bankrupt  law,  and  over  these  the  district 
court  had  no  jurisdiction.  But  the  plea  alleging  the  certificate 
was  void  for  that  cause,  is  itself  a  mere  nullity  ;  it  does  not  disclose 
the  facts  which  showed  that  such  was  the  character  of  the  debt ; 
28* 
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it  merely  affirms  a  legal  conclusion.  A  party  should  not  be  put  to 
his  demurrer  to  such  a  plea.  See  3  Slew.  Rep.  172.  But  it  was 
irregular  to  strike  out  the  plea  on  motion,  the  error  was  repaired 
by  giving  leave  to  plead  over,  although  the  defendant  did  not  avail 
himself  of  it. 

The  bankrupt  act  contemplates  that  the  creditor  should  become 
the  actor  in  impeaching  the  certificate,  not  by  issuing  an  execution, 
but  by  notice  and  suit ;  the  mode  adopted,  (in  effect)  makes  the 
bankrupt  the  plaintiff,  by  his  petition  for  a  supersedeas^  and  denies 
to  him  the  right  of  availing  himself  of  his  certificate,  unless  he 
shall  enter  into  bond  with  surety  to  indemnify  the  plaintiff  if  he  is 
unsuccessful  in  resisting  the  execution.  If  this  be  the  regular 
course  of  proceeding,  the  bankrupt  law  will  often  fail  in  effecting 
the  purpose  intended,  and  the  debtor  lose  the  benefit  of  his  dis- 
charge. It  is  no  objection  to  this  view,  that  the  judgment  and  exe- 
cution operate  as  a  lien  upon  the  bankrupt's  estate.  The  property 
of  the  bankrupt  passes  to  the  assignee,  who  takes  it  cum  onere  ;  the 
law  expressly  reserves  the  lien  from  the  operation  of  the  decree, 
and  of  consequence  affords  the  means  for  its  enforcement.  As  to 
the  property  on  which  the  lien  attached,  the  judgment  rertiainsin 
full  force,  and  it  may  be  seized  under  an  execution  ;  and  there  is 
no  lien  upon^after  acquired  property — as  to  this,  the  judgment  is 
wholly  inoperative.  Ex  parte  Newall,  assignee  of  Browne  (5  Law 
Reporter,  306.) 

There  was  no  sufficient  notice  that  the  decree  and  certificate 
would  be  impeached  for  fraud.  It  was  not  given  until  three  days 
after  the  commencement  of  the  term  of  the  court. 

The  state  courts  have  no  jurisdiction  to  inquire  into  the  fact  of 
firaud  or  wilful  concealment  by  the  bankrupt.  If  the  discharge  is 
successfully  impeached,  it  is  set  aside  and  annulled  in  toto;  whereas 
if  it  was  adjudged  void  by  a  state  tribunal,  such  decision  would 
affect  it  only  in  the  particular  case,  while  it  would  continue  in  force 
as  to  all  other  cases.  The  certificate,  it  is  declared,  is  a  complete 
discharge  of  all  debts  provable  under  the  act.  Now  suppose  a 
majority  of  the  creditors  were  to  object  before  the  district  court, 
that  the  bankrupt  has  made  a  fraudulent  conveyance,  or  that  he  had 
intentionally  concealed  a  part  of  his  property,  and  an  issue  was 
made  up  and  determined  in  favor  of  the  latter ;  would  not  the  de- 
cision conclude  all  creditors,  whether  before  the  court  or  not,  and 
prevent  a  collateral  impeachment  of  the  decree  ?  The  subject  of 
bankruptcy  is  in  its  nature  exclusive,  and  should  not  depend  for  the 
uniformity  of  its  administration,  upon  the  various  conflicting  adju- 
dications of  different  jurisdictions. 
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The  jurisdiction  of  the  district  court,  by  the  6th  section  of  the 
act,  extends  not  only  to  creditors  who  prove  their  debts,  but  to  those 
whose  debts  constitute  present  subsisting  claims  capable  of  being 
asserted ;  and  the  district  courts  have  uniformly  interposed  to  sus- 
pend and  control  proceedings  in  the  state  courts  which  interfered 
with  the  administration  of  the  bankrupt's  estate.  See  Ex  parte  Win- 
throp^  (5  Ijaw  Rep.  19,  24) ;  Kiltredge  v.  Warren^  (5  Law  Rep. 
77)  ;  Christie  v.  The  City  Bank  of  New  Orleans^  (7  Law  Rep. 
553.)  "  The  power  both  as  regards  the  enactment  of  the  law, 
and  giving  efiect  to  it,  belongs  to  the  federal  government  exclu- 
sively." Ex  parte  Bellows  ^  Pecky  (7  Law  Rep.  119)  ;  1  West- 
ern Law  Journal,  15.  In  the  case  last  cited  from  7  Law 
Reporter,  it  is  said,  '^  If  the  bankrupt  obtains  his  dischaVge,  and 
pleads  it  as  a  bar,  and  the  creditor  means  to  contest  its  validity,  by 
replying  fraud,  that  the  debt  is  not  otherwise  within  the  discharge, 
the  creditor  should  apply  to  the  district  court  for  leave  to  proceed 
in  the  cause,  and  to  test  the  validity  of  the  discharge  by  a  trial  in 
the  state  court,  which  is  granted  of  course  on  suitable  proofs  and 
affidavits."  The  district  court  has  plenary  chancery  powers  to 
be  exercised  in  a  summary  way,  and  may  well  award  the  issue  to 
the  law  court  of  the  state. 

Collier,  C.  J.  The  act  of  1841,  "  to  establish  a  uniform  sys- 
tem of  bankruptcy  throughout  the  United  States,"  invests  the  dis- 
trict court  of  each  district  with  jurisdiction  in  all  matters  and  pro- 
ceedings in  bankruptcy,  arising  under  that  or  any  subsequent  enact- 
ment upon  the  same  subject ;  and  the  district  judge  may  adjourn 
any  point  or  question  arising  in  such  case  into  the  circuit  court  for 
the  district,  in  his  discretion,  to  be  there  heard  and  determined. 
"  And  the  jurisdiction  hereby  conferred  on  the  district  court  shall 
extend  to  all  cases  and  controversies  in  bankruptcy  arising  between 
the  bankrupt  and  any  creditor  or  creditors  who  shall  claim  any 
debt  or  demand  under  the  bankruptcy ;  to  all  cases  and  controver- 
sies between  such  creditors  and  the  assignee  of  the  estate,  whether 
in  office  or  removed ;  to  all  cases  and  controversies  between  such 
assignee  and  the  bankrupt,  and  to  aU  acts,  matters  and  things  to 
be  done  under  and  in  vurtue  of  the  bankruptcy,  until  the  final  dis- 
tribution and  settlement  of  the  estate  of  the  bankrupt,  and  the  close 
of  the  proceedings  in  bankruptcy. " 

By  the  eighth  section,  the  circuit  court  of  the  district  where  the 
decree  of  bankruptcy  is  passed,  is  authorized  to  exercise  concur- 
rent jurisdiction  with  the  district  court,  of  all  suits  at  law  and  in 
equity  which  shall  be  brought  by  any  assignee  against  any  person 
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claiming  an  adverse  interest,  or  by  such  person  against  such  as- 
signee touching  any  property  or  rights  of  property  of  the  bankrupt, 
'^  transferable  to,  or  vested  in  such  assignee ;  and  no  suit  at  law, 
or  in  equity,  shall  in  any  case  be  maintainable  by  or  against  such 
assignee,  or  by  or  against  any  person  claiming  an  adverse  interest, 
touching  the  property  and  rights  of  property  aforesaid  in  any  court 
whatsoever,  unless  the  same  shall  be  brought  within  two  years  af- 
ter the  declaration  and  decree  in  bankruptcy,  or  after  the  cause  of 
suit  shall  first  have  accrued."  These  are  the  only  provisions  of 
the  act  that  confer  or  inhibit  the  exercise  of  jurisdiction,  save  only 
the  authority  expressly  delegated  to  compel  obedience  to  all  orders 
and  decrees  in  brnkruptcy,  "  by  process  of  contempt  and  other 
remedial  process,"  and  "to  prescribe  suitable  rules,  regulations 
and  forms  of  proceeding  in  all  matters  of  bankruptcy,"  &c.,  in 
advancement  of  the  purposes  for  which  the  law  was  enacted. 

The  act  then  does  not  affirmatively  authorize  the  district  or  cir- 
cuit court  to  entertain  a  direct  proceeding  with  the  view  to  annul 
the  certificate  of  a  bankrupt,  and  if  such  a  power  is  inferrible  by 
construction,  it  is  certain  there  are  no  negative  terms  employed 
which  inhibit  any  court  from  considering  the  validity  of  the  certi- 
ficate when  it  is  drawn  in  question  by  the  pleadings.  To  impugn 
the  certificate  because  of  the  fraud  of  the  bankrupt  in  obtaining  it, 
is  certainly  not  a  proceeding,  case,  or  controversy  in  bankruptcy, 
at  the  suit  of  the  bankrupt ;  or  between  himself  and  a  creditor 
claiming  a  debt  or  demand  tmder  the  bankruptcy  ;  or  between  the 
assignee  and  a  creditor  ;  or  between  the  assignee  and  the  bankrupt. 
And  with  no  semblance  of  reason  can  it  be  considered  as  an  "  act, 
matter,  or  thing  to  be  done  under  and  in  virtue  of  the  bankruptcy." 
This  latter  class  of  cases  is  limited  in  terms  to  matters  accruing 
previous  to  "  final  distribution  and  settlement  of  the  estate  of  the 
bankrupt,  and  the  close  of  the  proceedings  in  bankruptcy." 
Without  more  particularly  noticing  the  purport  of  the  eighth 
section,  it  is  quite  enough  to  say,  that  it  does  not  embrace  the  case 
of  a  creditor  seeking  to  enforce  by  execution  the  collection  of  his 
judgment  against  a  certificated  bankrupt. 

The  fourth  section  of  the  act  provides  that,  if  a  bankrupt  "  shall 
be  guilty  of  any  firaud  or  wilful  concealment  of  his  property  or 
rights  of  property,  or  shall  have  preferred  any  of  his  creditors, 
contrary  to  the  provisions  of  this  act,  or  shall  wilfully  omit  or  refuse 
to  comply  with  any  orders  or  directions  of  such  court,  or  to  con- 
form to  any  other  requisites  of  this  act,  or  shall  in  the  proceedings 
under  this  act,  admit  a  false  or  fictitious  debt  against  his  estate, 
he  shall  not  be  entitled  to  any  such  discharge  or  certificate,"  &c. 
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Further^  a  "  discharge  and  certificate,  when  duly  granted,  shall  in 
all  courts  of  justice  be  deemed  a  full  and  complete  discharge  of  all 
debts,  contracts  and  other  engagements  of  such  bankrupt,  which 
are  provable  nnder  this  act,  and  shall  be,  and  may  be  pleaded  as 
a  full  and  complete  bar  to  all  suits  brought  in  any  court  of  judi- 
cature whatever,  and  the  same  shall  be  conclusive  evidence  of  itself 
in  favor  of  such  bankrupt,  unless  the  same  shall  be  impeached  for 
some  fraud  or  wilful  concealment  by  him  of  his  property  or  rights 
of  property,  as  aforesaid,  contrary  to  the  provisions  of  this  act,  on 
prior  reasonable  notice,  specifying  in  writing  such  fraud  or  con- 
cealment." See,  also,  Eden  on  Bankr.  222 ;  5  Law  Reporter, 
321 ;  6  Id.  261-272 ;  2  How.  Rep.  U.  S.  202.  These  several 
provisions  are  so  perfectly  clear,  that  it  is  not  necessary  to  call  to 
our  assistance  any  of  the  rules  of  construction  which  judicial  de- 
cisions have  established  for  the  interpretation  of  statutes.  The 
former  declares,  if  the  "  bankrupt  shall  be  guilty  of  any  fraud,  or 
wilful  concealment,"  &c.  he  shall  not  be  entitled  to  a  discharge 
or  certificate ;  while  the  latter  provides,  that  a  discharge,  duly 
granted,  shall,  in  all  courts  of  justice  be  a  complete  discharge  of 
all  debts,  &c.,  provable  under  the  act,  and  shall  be  pleaded  as  a 
bar  to  all  suits  brought,  &c.,  unless  the  same  may  be  impeached 
for  fraud,  wilful  concealment,  &c.  Thus  we  see,  that  although  the 
statute  contemplate  a  boon  to  the  debtor,  viz. ;  a  release  from 
indebtedness,  it  exacted,  on  his  part,  perfect  integrity,  in  yielding 
up  everything  that  was  liable  to  his  debts.  If  this  was  not  done, 
but  something  was  wilfully  withheld,  to  which  the  creditors  were 
entitled,  the  fact  of  concealment  is  denounced  as  a  fraud,  and  upon 
its  being  made  known,  the  court  was  required  to  refuse  its  sanction 
to  the  bankrupt's  discharge.  And  if  the  proceedings  are  formally 
consummated  by  a  final  decree,  and  a  certificate  consequent 
thereon,  it  is  competent  for  any  court  of  judicature,  upon  the  fraud 
being  established,  to  treat  the  certificate  as  a  nullity.  What  other 
conclusion  could  be  attained  ?  The  terms  of  that  part  of  the  act, 
we  are  now  considering,  are  exceedingly  comprehensive.  It  makes 
the  discharge  and  certificate  a  complete  discharge  of  all  debts 
which  were  provable  against  the  bankrupt,  unless  the  same  shall 
be  impeached,  &c.  The  restraint  upon  the  effect  of  the  discharge 
and  certificate,  when  superinduced  by  fraud,  must  be  regarded  as 
the  antithesis  of  the  influence  accorded  to  them  when  duly  granted, 
and  is  quite  as  potent  as  if  the  exception  had  been  followed  by  an 
affirmative  declaration  of  their  invalidity  when  successfuly  im- 
peached. This  we  think  cannot  be  seriously  questioned,  nor  do 
we  understand  that  it  had  been  attempted  in  the  argument  at  the 
bar. 
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We  cannot  understand  by  the  terms  "all  coufts  of  justice,"  and 
"  any  court  of  judicature  whatever,"  that  none  other  than  the 
federal  courts  are  competent  to  entertain  an  objection  to  the  validity 
of  the  discharge  and  certificate  of  a  bankrupt.  In  employing 
words  of  most  extensive  application  and  import,  upon  an  occasion 
when  everything  said,  was,  or  at  least  should  have  been  well  con- 
sidered, it  cannot  be  intended  that  congress  designed  to  convey  a 
meaning  much  more  limited  than  is  expressed.  The  fair  and 
natural  inference  is,  that  as  the  discharge  and  certificate,  when  duly 
granted,  were  effectual  in  all  judicial  tribunals,  in  which  they  should 
be  drawn  in  question,  so  they  should  be  invalid  in  every  court  in 
which  the  bankrupt  was  sued,  and  relied  on  them  as  a  bar,  if  im- 
peachable for  any  one  of  the  causes  for  which  they  are  declared  to 
be  inoperative.  If  competent  for  congress  to  have  withheld  from 
the  state  courts  the  rights  to  examine  the  validity  of  a  bankrupt's 
discharge  for  extrinsic  objections,  it  is  enough  to  say  that  this  has 
not  only  not  been  done,  but,  that  the  power  has  been  conferred  in 
terms  of  unequivocal  signification.  Whether  the  exercise  of  such 
a  jurisdiction  is  incompatible  with  the  structure  of  the  federal  gov- 
ernment, and  the  powers  accorded  to  either  of  its  departments,  is 
an  inquiry  to  which  we  may  devote  some  consideration  before  we 
close  this  opinion. 

It  was  insisted  that  no  issue  could  be  made  up  in  a  suit  brought 
for  the  recovery  ot  a  debt,  by  which  the  validity  of  the  bankrupt's 
discharge  could  be  controverted  ;  that  in  order  to  nullify  it,  it  must 
be  impugned  by  a  direct  proceeding,  alleging  it  to  be  obnoxious 
to  some  of  the  objections  prescribed  by  the  act.  This  argument, 
we  think,  is  clearly  indefensible.  It  is  opposed  to  language  which 
is  very  explicit  and  free  from  ambiguity  in  itself.  The  act,  we  have 
seen,  expressly  authorizes  the  bankrupt  to  plead  his  discharge  and 
certificate,  and  declares  that,  when  duly  granted,  they  shall  be  a 
bar,  unless  impeached  for  frauds  or  wilful  concealment,  &c.  The 
mere  fact  of  interposing  the  plea  is  not  a  conclusive  bar,'  but  it  is 
allowable  for  the  defendant  to  reply  by  way  of  avoidance,  any 
state  of  facts  which  show  that  the  bankrupt's  discharge  is  impeach- 
able. In  thus  placing  in  juxtaposition  the  declaration  as  to  the 
effect  of  the  discharge,  and  allowing  it  to  be  pleaded  and  proved, 
with  the  denial  of  its  efficacy  when  impeached,  we  think  the  rea- 
sonable inference  is,  that  in  all  cases  where  the  bankrupt  relied  on 
it  as  a  bar,  the  opj>08ite  party  may  join  issue  upon  its  validity. 

It  is  undeniably  allowable  while  the  proceedings  in  bankruptcy 
were  in  fieri,  for  the  creditors  of  the  bankrupt  to  object  to  his  dis* 
charge  for  any  one  of  the  causes  designated  in  the  fourth  section  of 
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the  act,  and  the  court  would  direct  an  issue  to  be  made  up  to  try 
the  truth  of  the  objection,  if  the  facts  were  controverted.  The 
same  section  reiterates  several  of  these  objections,  and  we  have 
seen,  makes  the  discharge  void,  when  it  is  impeached,  and  any  one 
of  them  is  made  apparent  from  the  proof.  How  can  the  invalidity 
be  shown  where  it  depends  upon  extrinsic  facts,  otherwise  than  by 
pleadings  interposed  according  to  the  regular  forms  of  proceeding, 
the  introduction  of  evidence  and  a  verdict  thereupon  ?  We  can- 
not doubt  that  while  it  was  the  intention  of  the  act  to  accord  to  the 
discharge,  when  ^'  duly  granted,"  all  efficacy  and  virtue,  that  it 
has  also  secured  to  the  adverse  party  the  right  to  impeach  it  when- 
ever it  is  set  up  as  a  bar  to  the  bankrupt's  UabiUty. 

It  has  been  held  that  an  officer  arresting  has  no  power  to  dis- 
charge a  bankrupt,  upon  the  mere  production  of  his  certificate,  and 
that  if  he  do  so,  the  court  will  not  stay  proceedings  against  him  for 
an  escape.  Sherwood  v.  Benson^  (4  Taiwt.  Rep.  631.)  The  court 
has  even  refused  to  decide  upon  motion  the  effect  of  a  discharge 
under  a  foreign  bankruptcy.  Quin  v.  Kerfe^  (2  H.  Bl.  Rep.  553)  ; 
Pedder  v.  McMaster,  (8  T.  Rep.  609)  ;  Philpotts  v.  Reed^  (1  B.  & 
B.  Rep.  13)  ;  Wkittingham  v.  De  La  Rieuy  (2  Chitty's  Rep.  53) ; 
Earlier  v.  Languishes  (Id.  55);  Bampfield  v.  Anderson,  (5  Moore's 
Rep.  331.)  So  it  has  been  determined  that  the  court  will  not  dis- 
charge without  giving  the  party  arresting,  time  to  show  that  the  certi- 
ficate was  fraudulently  obtained ;  and  any  of  the  reasons  mentioned 
in  the  statute  may  be  given  in  opposition  to  his  discharge ;  and  when- 
ever it  is  shown  that  the  validity  of  the  certificate  is  to  be  disputed, 
the  court  will  not  discharge  in  a  summary  manner ;  and  it  has,  when 
necessary,  directed  the  commission  to  be  tried  on  a  feigned  issue. 
Eden  on  Bank.  428,  and  casps  cited.  True,  these  citations  are 
adjudicated  cases  upon  the  English  bankrupt  statutes,  yet  in  prin- 
ciple they  are  strictly  applicable  to  the  effect  of  the  certificate,  as 
declared  by  the  fourth  section  of  our  own  act,  and  serve  very  satis- 
fiokctorily  to  show,  that  it  is  permissible  to  impeach  it  for  any  of  the 
reasons  which  impair  its  validity. 

In  KUtredge  v.  Emerson^  {7  Law  Reporter,  312,)  a  case  decided 
by  the  superior  court  of  judicature  of  New  Hampshire,  in  July, 
1844,  the  effect  of  the  proviso  of  the  second  section  of  the  bankrupt 
act  of  1841,  upon  a  lien  acquired  by  the  institution  of  proceedings 
in  a  state  court,  was  elaborately  and  learnedly  considered.  The 
court  there,  speaking  of  the  effect  of  the  proceeding  in  bank- 
ruptcy, upon  suits  pending  against  the  petitioner,  remarks,  that 
where  the  court  has  jurisdiction  of  the  cause  and  the  parties,  the 
smt  will  not  abate  because  the  defendant  has  *^  filed  a  petition  in 
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bankruptcy,  nor  by  reason  of  his  having  obtained  a  certificate. 
That  certificate  must  be  pleaded,  that  its  validity  may,  in  some 
way,  be  contested.  Had  the  plaintiff  in  this  case  replied  that  the 
certificate  was  fraudulently  obtained,  no  doubt  seems  to  be  ex- 
pressed in  Ex  parte  Bellows  4*  Peck^  that  a  judgment  entered 
upon  a  verdict  finding  such  an  issue  in  favor  of  the  plaintif&, 
would  be  valid  and  binding  upon  parties  and  privies."  (4  Am. 
Law  Mag.  236,  237;  Thompson  v.  Hewetty  (6  Hill's  Rep.  254); 
SackeU  v.  Andross,  (5  Hill's  Rep.  327.) 

We  will  now  address  ourselves  to  the  consideration  of  the 
question,  of  the  power  of  a  state  court  to  inquire  into  the  validity 
of  the  bankrupt's  discharge  ;  or,  rather,  whether  there  is  anything 
in  the  relation  which  the  state  and  federal  governments  bear  to 
each  other,  which  inhibits  the  courts  of  the  former  from  the  exer- 
cise of  jurisdiction  in  such  a  case. 

In  the  eighty-second  number  of  the  Federalist  it  is  said,  thai 
the  only  thing  that  has  the  semblance  of  confining  causes  of  fede- 
ral cognizance  to  the  federal  courts,  is  contained  in  the  first  section 
of  the  third  article  of  the  constitution,  viz.  "  The  judicial  power 
of  the  United  States  shall  be  vested  in  one  supreme  court,  and 
in  such  inferior  courts  as  the  congress  may,  from  time  to  time, 
ordain  and  establish."  "  This,"  says  the  learned  author,  "  might 
either  be  construed  to  signify,  that  the  supreme  and  subordinate 
courts  of  the  Union  should  alone  have  the  power  of  deciding 
those  causes,  to  which  their  authority  is  to  extend  ;  or  simply  to 
denote  that  the  organs  of  the  national  judiciary  should  be  one 
supreme  court,  and  as  many  subordinate  courts  as  congress  should 
think  proper  to  appoint ;  in  other  words,  that  the  United  States 
should  exercise  the  judicial  power  with  which  they  are  to  be 
invested  through  one  supreme  tribunal,  and  a  certain  number  of 
inferior  ones,  to  be  instituted  by  them.  The  first  excludes,  the 
last  admits,  the  concurrent  jurisdiction  of  the  state  tribunals;  and 
as  the  first  would  amount  to  an  alienation  of  state  power,  by 
implication,  the  last  appears  to  me  the  most  defensible  construc- 
tion. 

But  the  doctrine  of  concurrent  jurisdiction,  it  was  supposed, 
was  only  clearly  applicable  to  causes  of  which  the  state  courts 
previously  had  cognizance.  In  respect  to  cases  which  grow  out 
of,  and  are  peculiar  to,  the  constitution,  it  was  said  not  to  be 
equally  evident.  "  Further ^"^  says  the  author  just  cited,  "  I  hold 
that  the  state  courts  will  be  divested  of  no  part  of  their  primitive 
jurisdiction,  further  than  may  relate  to  an  appeal ;  and  I  am  even 
of  opinion,  that  in  every  case  in  which  they  were  not  expressly 
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excluded,  by  the  future  acts  of  the  national  legislature,  they  will, 
of  course,  take  cognizance  of  the  causes  to  which  those  acts  may 
give  birth.  The  judiciary  j>ower  of  every  government  looks 
beyond  its  own  local  or  municipal  laws,  and,  in  civil  cases,  lays 
hold  of  all  subjects  of  litigation  between  parties  within  its  juris- 
diction, though  the  causes  of  dispute  are  relative  to  the  laws  of 
the  most  distant  parts  of  the  globe.  When,  in  addition  to  this, 
we  consider  the  state  governments  and  the  national  government 
as  they  truly  are,  in  the  light  of  kindred  systems,  and  as  parts  of 
one  whole,  the  inference  seems  to  be  conclusive,  that  the  state 
courts  would  have  a  concurrent  jurisdiction,  in  all  cases  arising 
under  the  laws  of  the  Union,  where  it  was  not  expressly  pro- 
hibited." 

In  Hunter  v.  Martin^  (1  Wheat.  R.  304,)  it  was  said,  that  the 
second  section  of  the  third  article  of  the  constitution  enumerated 
two  classes  of  cases,  of  which  the  courts  of  the  United  States  are 
authorized  to  exercise  jurisdiction.  In  the  first  class,  the  ex- 
pression is,  that  the  judicial  power  shall  extend  to  all  cases  ; 
but,  in  the  subsequent  part  of  the  section,  the  word  ^^oZZ"  is 
dropped,  seemingly  by  ex  industria.  "  From  this  difference  of 
phraseology,  perhaps  a  difference  of  constitutional  intention  may, 
with  propriety,  be  inferred.  It  is  hardly  to  be  presumed,  that  the 
variation  in  the  language  could  have  been  accidental.  It  must 
have  been  the  result  of  some  determinate  reason ;  and  it  is  not 
very  difficult  to  find  a  reason,  to  support  the  apparent  change  of 
intention.  In  respect  to  the  first  class,  it  may  well  have  been  the 
intention  of  the  firamers  of  the  constitution  imperatively  to  extend 
the  judicial  power,  either  in  an  original,  or  appellate  form,  to  aU 
cases  ;  and  in  the  latter  class,  to  leave  it  to  congress  to  qualify  the 
jurisdiction,  original  or  appellate,  in  such  manner  as  public  policy 
might  dictate." 

Congress  may  permit  the  state  courts  to  exercise  a  concurrent 
jurisdiction  in  many  cases ;  but  those  courts  then  derive  no  author- 
ity from  congress,  over  the  subject-matter,  but  are  simply  left  the 
exercise  of  such  jurisdiction  as  is  conferred  on  them  by  the  state 
constitution  and  laws.  Martin  v.  Hunter ,  (supra) ;  Houston  v. 
Mgore,  (5  Wheat.  R.  27);  3  Story  on  Const  613  to  626;  1 
.  Kent's  Com.  370  to  379  ;  TVte  United  States  v.  Dodge,  (14  Johns. 
R.  95) ;  The  United  States  v.  Lathrop,  (17  Johns.  R.  4) ;  The 
^United  Staies  v.  Campbell,  (Hall's  L.  Journal,  113) ;  Sergt.  Const. 
hoiw,  272. 

Jn  the  exercise  of  the  jurisdiction  confided  to  the  state  courts, 
and  those  courts  of  the  United  States  (where  the  latter  have  not 
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appellate  jurisdiction,)  it  is  plain,  says  Mr.  Justice  Story,  that 
neither  can  have  any  right  to  interfere  with  or  control  the  opera- 
tions of  the  other.  ^^  It  has,  accordingly,  been  settled,  that  no 
state  court  can  issue  an  injunction  upon  any  judgment  in  a  court 
of  the  United  States ;  the  latter  having  an  exclusive  authority  over 
its  own  judgments  and  proceedings.  Nor  can  any  state  court, 
or  state  legislature,  annul  the  judgments  of  the  courts  of  the  United 
Stales,  or  destroy  the  rights  acquired  under  them."  3  Story's 
Com.  on  Const.  624-5;  1  Kent's  Com.  1st  ed.  382 -7;  McKim 
V.  Voarhiesj  (7  Cranch  R.  279.) 

We  have  stated  the  law  thus  at  length,  in  respect  to  the  juris- 
diction of  the  federal  judiciary,  showing  in  what  cases  those  who 
have  claimed  for  it  the  greatest  potency,  assert  its  exclusiveness. 
Instead  of  denying  the  right  of  the  state  tribunals  to  declare  the 
discharge  and  certificate  of  a  bankrupt  void,  for  any  one  of  the  rea- 
sons prescribed  by  the  statute,  the  authorities  very  satisfactorily  es- 
tablish such  a  power. 

It  is  undeniably  competent  for  congress  to  declare  a  decree  in 
bankruptcy  invalid,  when  irregularly  or  unfairly  obtained,  when- 
ever and  wherever  it  may  be  drawn  in  question ;  to*  allow  it  to  be 
impeached  for  fraud,  or  other  kindred  cause;  and,  upon  the 
allegation  being  established,  to  authorize  all  courts  to  pronounce  it 
invalid.  The  bankrupt  act  of  1841  has  done  this,  almost  in  totU 
dem  verbis.  It  is  true,  that  it  might  not  be  within  the  legislative 
power  of  congress  to  confer  upon  state  tribunals  the  jurisdiction 
of  cases  in  bankruptcy,  from  their  initiation  to  their  conclusion ; 
but  if  this  be  so,  —  a  question  we  need  not  consider,  —  it  by  no 
means  follows  that  the  i^tate  courts  should  accord  to  the  final  de- 
cree, and  certificate  consequent  upon  it,  a  conclusive  verity,  when 
congress  have  declared  that  it  shall  be  open  to  impeachment. 
While  the  proceedings  in  bankruptcy  were  m  ^/Zeri,  the  case  was 
one  which  grew  out  of  an  act  of  congress,  passed  under  the  sane* 
tion  of  the  constitution ;  but,  being  concluded,  the  question  is, 
whether  the  certificate  can  avail  the  bankrupt  so  as  to  bar  a  regu- 
lar proceeding  against  him,  for  the  recovery  of  a  debt.  If  the 
state  courts  have  jurisdiction  of  the  case,  they  must  entertain  the 
defence  ;  because  the  right  to  do  so,  instead  of  being  taken  away, 
is  expressly  conceded  by  the  statute  ;  the  constitutionality  of 
which,  on  this  pointy  cannot  be  questioned.  This  can  only  be 
done,  so  as  to  administer  complete  justice,  by  receiving  the  evi- 
dence to  impeach  the  discharge,  upon  an  issue  adapted  to  that 
purpose. 

There  is,  certainly,  nothing  in  the  state  or  federal  constitutioni 
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which  inhibits  our  courts  from  taking  cognizance  of  causes,  in 
which  it  becomes  necessary  to  consider  the  effect  of  an  act  of 
congress  ;  the  more  especially,  where  congress  has  not  asserted  an 
exclusive  jurisdiction,  and  the  act  is  invoked  by  the  defendant. 
It  is  said,  in  the  number  of  the  Federalist  from  which  we  have 
already  quoted,  that  the  state  courts,  "  in  every  case  in  which 
they  were  not  expressly  excluded,  by  the  future  acts  of  the  na- 
tional legislature,  will,  of  course,  take  cognizance  of  the  causes,  to 
which  those  acts  may  give  birth."  This  concession  is  in  har- 
mony with  all  the  citations  we  have  made,  and  goes  even  beyond 
what  the  present  case  requires.  It  cannot,  then,  be  necessary  fur- 
ther to  amplify  the  point. 

We  have  forborne  to  inquire  whether,  according  to  the  princi- 
ples of  the  common  law,  the  discharge  of'  a  bankrupt  can  be  im- 
peached  for  fraud  in  obtaining  it,  when  pleaded  in  bar  to  an  action 
by  one  who  was  not  a  party  to  the  proceeding  in  bankruptcy. 
See,  however,  13  Pick.  R.  53  ;  4  Scam.  R.  536 ;  3  Cranch  R. 
300 ;  3  Phil.  Evid.  C.  &  H.'s  notes,  854  to  856,  898 ;  Story's 
Confl.  of  Laws,  495,  503,  and  cases  cited  in  notes ;  3  How.  U.  S. 
R.  751 ;  2  Stew.  R.  151 ;  1  Kinne's  L.  Compend.  515, 516  ;  5  lb. 
117,  in  both  of  which  the  cases  upon  the  point  are  collected.  If  it 
is  competent,  without  reference  to  the  provisions  of  the  act  of  1841,  to 
impeach  a  certificate  for  fraud,  is  it  necessary  to  pursue  the  terms 
of  the  act,  or  may  not  a  plea  of  replication,  &c.,  be  interposed, 
alleging  the  invalidity  of  the  certificate,  and  particularly  dis- 
closing  in  what  the  fraud  consists  ?  The  ground  upon  which 
we  have  rested  the  right  of  the  creditor  to  contest  the  bankrupt's 
certificate,  seems  to  us  to  be  so  unquestionable,  that  we  are  indis- 
posed to  inquire  whether  there  is  any  other  course  of  reasoning 
which  leads  to  the  same  result ;  and  the  manner  in  which  it  has 
been  done  in  this  case,  is  in  conformity  to  the  statute. 

We  are  inclined  to  think,  that  the  plea  which  alleges  that  the 
debt  of  the  plaintiff  in  execution  is  of  a  fidudary  character,  was 
bad.  The  objection  to  the  plea  is,  that  it  states  a  legal  conclusion 
instead  of  specially  disclosing  the  facts,  that  the  court  might  deter- 
mine whether  the  debt  sought  to  be  collected  by  execution  was 
founded  upon  a  trust  such  as  is  excepted  from  the  operation  of  the 
act. 

It  is  objected  that  notice  of  an  intention  to  impeach  the  bank- 
rupt's discharge  was  not  given  until  the  commencement  of  the 
term  of  the  court  to  which  the  supersedeas  was  returned.  With- 
out stopping  to  inquire  whether  this  be  so,  we  are  sure  that  it  fur- 
nished no  cause  for  the  refusal  to  entertain  ihe  defence  to  the  peti- 
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tion.  The  act  of  congress  does  not  prescribe  any  time  previous  to 
the  trial  within  which  notice  must  be  given.  If  the  notice  was  not 
sufficient  to  allow  the  petitioner  to  procure  the  necessary  evidence 
to  sustain  his  discharge,  be  should  have  applied  for  a  continuance ; 
which  would  doubtless  have  been  accorded  to  hira. 

In  Lockhart  v.  McElroyj  (4  Ala.  Rep.  572)  it  was  determined, 
that  an  execution  will  be  superseded  upon  the  petition  of  the  de- 
fendaut,  if  an  unjust  or  improper  use  is  attempted  to  be  made  of 
it,  although  the  execution  be  authorized  by  the  judgment.  This 
being  the  case,  the  plaintiff  in  execution  must  be  permitted  to  con- 
trovert any  material  allegation  of  extrinsic  facts  contained  in  the 
petition.  The  petitioner  for  the  purpose  of  avoiding  the  effect  of 
the  judgment,  and  consequently  perpetually  superseding  the  execu- 
tion, set  up  his  discharge  and  certificate  as  a  bankrupt.  The  act 
of  congress  makes  these  conclusive,  unless  their  validity  shall  be 
drawn  in  question  for  certain  causes  which  it  specifies.  The  de- 
fendant by  his  petition,  pleads  his  discharge  in  bar  to  proceedings 
on  the  judgment  and  execution  ;  the  plaintiff  in  execution  gives 
the  notice  provided  by  the  act,  and  impeaches  the  discharge  and 
certificate,  by  admitting  their  existence,  and  affirming  their  invalidi- 
ty. We  can  conceive  of  no  objection  to  this  course  of  procedure 
on  the  part  of  the  plaintiff — it  is  in  our  judgment  sustained  both 
by  the  letter  and  spirit  of  the  act. 

The  requisition  of  a  bond  with  sureties,  by  a  statute  of  this  state, 
as  a  perquisite  to  awarding  a  supersedeas^  cannot  in  any  manner 
effect  the  right  of  the  plaintiff  in  execution  to  impeach  the  petition- 
er's discharge,  any  more  than  in  another  case,  to  show  the  grounds 
upon  which  the  supersedeas  was  awarded  could  not  be  supported. 

If  the  dictum  of  Judge  Story,  in  the  matter  6f  Bellows  and  Peck 
(7  Law  Rep.  119)  is  to  be  understood  as  affirming  that  where  the 
bankrupt  pleads  his  discharge,  the  plaintiff  cannot  controvert  its 
validity  in  a  state  court  without  first  obtaining  leave  of  the  district 
court,  we  should  certainly  refuse  to  recognize  it.  But  we  are  dis- 
posed to  think,  that  the  learned  judge  was  speaking  in  reference 
to  a  case  in  which  the  plaintiff  in  the  state  tribunal  had  been  en- 
joined from  proceeding,  by  the  district  court,  pending  the  proceed- 
ings in  bankruptcy. 

The  views  we  have  taken  of  this  case  embraces  all  the  points 
now  necessary  to  be  considered.  The  result  is,  that  the  judgment 
is  reversed,  and  the  cause  remanded. 
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Circuit  Court  of  the  United  States,  for  the  District  of  Georgia. 
April  Term,  1846,  adjourned  to  July,  1846.  Present,  their  Ho- 
nors Justice  Wayne,  of  the  Supreme  Court,  and  Judge  NicoU, 
District  Judge. 

Joseph  Antonio  Penaro  v.  Robert  W.  Flournoy,  Administrator 
of  Robert  W.  Flournoy,  deceased. 

Whether  the  evidence  of  a  promise,  to  pay  a  deht,  harred  by  the  statute  of  limit- 
ations, is  sufiScient  to  take  a  case  from  the  operation  of  the  statute,  is  a  ques- 
tion oflaw  for  the  court.  Whether  the  evidence  applies  to  the  debt  in  suit,  or 
to  what  portion  of  it,  is  a  question  of  fact  for  the  jury. 

Where  A,  who  was  in  the  employment  of  B,  spoke  of  leaving,  and  said,  **  I 
want  to  see  my  money ;  "  to  which  B  replied,  **  I  will  put  up  your  wages  for 
you ;  "  it  was  held^  that  the  promise  was  sufficient  to  take  the  case  out  of  the 
statute  of  limitations,  for  all  the  wages  to  which  the  promise  applied,  and  that 
it  was  properly  left  to  the  jury  to  find  to  what  portion  of  the  wages,  if  any, 
the  promise  did  apply. 

Tms  was  an  action  founded  upon  an  open  account,  in  the  fol- 
lowing words :  — 

"  R.  W.  Flournoy,  To  Joseph  Antonio  Penaro,  Dr. 

"  For  my  services  on  his  plantation,  from  the  15th  April,  1834, 
to  15th  February,  1844 ;  9  years  and  10  months,  at  $150  per  an- 
num, $1470." 

The  defendant,  among  other  pleas,  relied  upon  the  statute  of 
limitations.  The  statute  of  Georgia  requires  actions  on  open  ac- 
count to  be  brought  within  four  years  from  the  time  the  right  of 
action  accrues.  Prince's  Dig.  578.  The  plaintiff  replied  a  new 
promise,  made  by  the  defendant's  intestate,  within  four  years.  In 
support  of  the  issue  joined,  upon  the  plea  of  the  statute  of  limit- 
ations, the  plaintiff  proved,  by  one  witness,  the  following  conver- 
sation between  the  plaintiff  and  the  defendant's  intestate,  some 
two  months  before  his  death.  Penaro  was  speaking  of  quitting 
Flournoy,  who  objected ;  Penaro  said,  "  I  want  to  see  my  mo- 
ney ; "  Floiurnoy  said,  "  I  will  put  up  your  wages  for  you."  This 
•was  the  only  evidence  to  take  the  case  out  of  the  operation  of  the 
statute  of  limitations.  The  jury,  under  the  charge  of  the  court, 
found  for  the  plaintiff. 

The  defendant  moved  for  a  new  trial,  upon  the  following 
grounds : — 

First.  Because  there  was  no  proof  of  any  promise  made  by  the 
intestate,  Robert  Willis  Flournoy,  to  pay  the  demand  sued  for, 
or  any  part  of  it,  within  four  years  immediately  preceding  his 
death* 

•29 
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Second,  Because  there  was  no  proof  of  any  acknowledgmeoC 
of  any  specific  indebtedness,  on  the  part  of  said  Robert  Willia 
Flournoy,  deceased,  to  the  plaintiff,  within  four  years  immednitely 
preceding  his  death,  sufficient  to  take  the  case  out  of  the  statute  of 
limitations. 

Third.  Because  the  only  proof  offered,  on  the  part  of  the  plain- 
tiff, to  take  the  case  from  the  operation  of  the  statute  of  limita* 
tions,  pleaded  in  this  case,  was  the  testimony  of  John  B.  Bacon ; 
who  testified,  that  some  three  months  before  the  death  of  said 
intestate,  he  was  present  at  a  conversation  between  the  intestate 
and  plaintiff;  that  plaintiff  spoke  of  quitting  Flournoy,  who  ob- 
jected. The  plaintiff  said  he  wished  to  see  his  money ;  Flour- 
noy replied,  "  I  will  put  up  your  wages  for  you." 

Fourth.  Because  there  being  no  dispute  in  relation  to  the  facts 
proven,  to  take  the  case  out  of  the  operation  of  the  statute  of 
limitations,  the  court  erred  in  referring  that  question  to  the  jury. 
It  then  being  a  question  of  law,  and  not  one  of  fact ;  a  question  for 
the  court,  and  not  one  for  the  jury. 

Mulford  Marshy  for  the  defendant.  There  being  no  proof  of  a 
hiring,  for  any  specific  period  of  time,  the  plaintiff's  right  of  ac- 
tion, if  any,  accrued  every  day ;  and  the  statute  applies  to  all  of 
the  account,  but  the  last  four  years.  The  statute  runs  from  the 
time  the  plaintiff's  right  of  action  accrued.  Wilcox  v.  Pltimmerj 
Ex,  (4  Peters  R.  182.)  To  take  this  case  from  the  operation  of 
the  statute  of  limitations,  there  must  be  a  promise,  within  the  last 
four  years,  to  pay  this  debt,  or  an  acknowledgment  of  this  debt,  so 
direct  and  explicit,  that  the  law  will  imply  a  promise ;  not  an 
acknowledgment  vague,  uncertain,  and  indeterminate.  The  pro- 
mise was  in  these  words,  (in  reply  to  the  plaintiff's  saying  ^^  I 
want  to  see  my  money,")  "/writt  put  np  your  wages  for  ymu*^ 
This  promise  was  vague  and  indeterminate.  It  may  mean  the 
wages  for  a  week,  month,  or  year ;  or  it  may  mean  to  increase 
the  wages.  It  refers  to  no  determinate  debt  or  demand;  no 
demand  for  any  specific  sum  was  made,  nor  were  any  particular 
wages  named.  The  promise  must  refer  to  the  demand  sued  for, 
not  an  unliquidated  debt ;  it  must  be  certain  and  determinate,  not 
vague.  From  this  promise  no  particular  sum,  nor  any  tinae  of 
service,  can  be  ascertained.  This  principle  is  sustained  by  the  late 
decisions  of  the  superior  courts  of  Georgia  upon  this  statute,  in 
the  following  cases :  Fellows  v.  Ghdmariny  (Dudley's  R.  101)  ; 
Brewster  v.  Hardeman^  (Ibid.  148, 149.)  The  same  principle  k 
fully  recognized  by  the  supreme  court  of  the  United  States,  in  the 
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case  of  Bdl  v.  Morrison^  (1  Peters  R.  351)  ;  and  affirmed  by  the 
sitme  court,  in  Moore  v.  BarUc  of  Columbia^  (6  Ibid.  87.)  *  The  su- 
preme court  of  Massachusetts  have  recognized  the  same  doctrine, 
in  the  following  cases :  Bangs  v.  Hall^  (2  Pick.  371,  378) ;  Gard- 
Tier  V.  Ikfer,  (8  Ibid.  205.)  It  is  also  recognized  in  England,  (in 
1816,)  in  the  case  of  Roiocroft  v.  LomaSj  (4  Maule  &  Selw.  457.) 
And  now,  in  England,  the  promise  must  be  in  writing ;  statute 
9  Geo.  4,  c.  14.  The  same  principle  is  held  in  New  York,  in 
Purdp  V.  Austin,  (3  Wend.  187)  ;  Stafford  v.  Bryan,  (3  Ibid. 
532)  ;  Allen  v.  Webster,  (15  Ibid.  284)  ;  and  Stafford  v.  Richard- 
son, (15  Ibid.  302.)  And  the  same  in  the  court  of  chancery  of 
New  Jersey,  in  the  case  of  The  Executor  of  Conover  v.  Conover, 
Saxton's  Chan.  R.  403.) 
Secondly.  There  being  no  dispute  as  to  the  facts  proven,  to  take 
the  case  from  the  operatiwi  of  the  statute,  it  wAs  a  question  of  law 
for  the  court,  and  not  one  of  fact  for  the  jury.  Clarke  v."  Butcher, 
(9  Cow.  674.) 

John  E.  Ward,  for  the  plaintiff.  The  promise,  in  this  case,  is 
such  an  one  as  will  take  the  case  out  of  the  statute.  The  plaintiff, 
as  was  proven,  had  been  many  years  in  the  employ  of  Flournoy. 
The  plaintiff  spoke  of  quitting.  Flournoy  objected ;  plaintiff 
said,  "  I  want  to  see  my  money ; "  Flournoy  replied,  "  I  will 
put  up  your  wages  for  you."  This  promise  could  only  refer  to 
the  wages  due,  and  all  were  due,  as  no  payment  was  proved. 
There  are  two  classes  of  cases  that  have  been  decided  under  the 
statute.  One  class  of  cases  have  gone  upon  the  ground,  that  an 
acknowledgment  of  the  justice  of  the  debt  was  sufficient,  to  pre- 
vent the  operation  of  the  statute.  The  second  class,  and  the  cor- 
rect one,  requires  a  promise  to  pay,  or  an  acknowledgment  from 
which  the  law  will  imply  a  promise.  2  Greenleaf  on  Evid. 
352,  355.  No  set  form  of  words  is  necessary ;  a  promise  may 
be  inferred  from  acts.    2  Ibid.  356 ;  4  Pick.  110. 

In  support  of  the  position,  that  the  promise  was  sufficient  to 
prevent  the  operation  of  the  statute,  he  relied  upon  the  following 
authorities :  Executor  of  Sheftall  v.  Administrator  of  Clay,  (R.  M. 
Charlton's  R.  7)  ;  Bernard  v.  BarthoUmew,  (22  Pick.  291) ;  Ang. 
on  Limit.  258. 

As  to  the  second  point,  this  is  the  true  distinction.  The  court 
decides  what  evidence  of  a  promise  is  sufficient,  to  remove  the 
operation  of  the  statute ;  but  the  fact  whether  the  proof  applies  to 
the  debt  sued  for,  belongs  to  the  jury.  In  this  case,  the  court 
inBtructed  the  jury,  that  if  they  found  the  evidence  of  the  promise 
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applied  to  the  whole  debt,  then  they  must  find  for  the  plaintiff,  or 
find  for  the  plaintiff  as  much  as  they  found  the  promise  applied  to. 
Whitney  v.  BigeUnv^  (4  Pick.  110) ;  2  Com.  Law  R.  474. 

NicoLL,  J.  delivered  the  opinion  of  the  court,  in  substance  as 
follows  :  The  question,  whether  the  evidence  of  a  promise  to  pay 
a  debt,  barred  by  the  statute  of  limitations,  is  sufficient  to  take  a 
case  from  the  operation  of  the  statute,  is  one  of  law  for  the  court. 
Whether  the  evidence  applies  to  the  debt  in  suit,  or  to  what  por- 
tion of  it,  is  a  question  of  fact  for  the  jury.  In  this  case  the  pro- 
mise was,  "  I  will  put  up  your  wages  for  you ;  "  clearly  referring 
to  the  wages  then  due.  The  court  holds  the  evidence  sufficient  to 
take  the  case  out  of  the  statute,  for  all  the  wages  to  which  the 
promise  applied.  It  was  the  province  of  the  jury  to  say  to  what 
portion,  or  whether Uo  the  whole  of  the  wages,  the  promise  applied. 
The  promise  was  absolute  :  "  I  will  put  up  your  >vages  for  you." 
The  jury  having  found  that  the  promise  applied  to  the  whole  ac- 
count, the  court  is  satisfied  that  the  verdict  is  correct. 

Motion  for  a  new  trial  overruled. 


Commercial  Court  of  New    Orleans,  January,  1846.     {Western 
Law  Journal,  September,  1846.) 

Lanfeab  et  al.  v.  Blossman 

Held,  that  as  a  general  rale,  where  a  bill  of  exchange  is  accompanied  by  a  bill  ot 
lading,  the  holder  of  the  bill  of  exchange,  upon  the  acceptance  of  the  bill,  is 
bound  to  surrender  to  the  acceptor  the  bill  of  lading.  The  right  to  retain  the 
bill  of  lading  is  analogous  to  that  of  stoppage  in  transitu,  and  is  subject  to  the 
same  modifications. 

Mere  suspicion  is  no  ground  to  justify  the  withholding  the  bill  of  lading ;  there 
must  be  manifest  embarrassment  in  the  afiairs  of  the  drawee. 

The  right  to  withhold  the  bill  of  lading  is  exercised  at  the  risk  of  damages,  in 
case  it  should  turn  out  that  the  drawee  was  not  insolvent,  or  in  failing  circuin- 
stances. 

A  custom  or  usage  of  trade  is  a  rale  in  relation  to  contracts,  adopted  by  parties 
having  opposite  interest :  it  must  be  known,  recognized,  and  assented  to  by 
both  parties :  it  is  absolute,  imperative,  and  universal,  in  favor  of  and  againH 
all  parties  to  the  contract,  when  there  is  no  express  special  agreement  to  the 
contrary. 

Where  a  correspondent  in  a  commercial  transaction  clearly  violates  his  orders^ 
and  a  loss  ensues,  the  loss  is  thrown  upon  him,  without  any  inquiry  whether 
the  loss  would  have  been  greater  or  less,  if  the  instructions  had  been  followed. 

Levi  Pierce,  for  plaintifis ;  Benjamin  and  Mxcou,  for  defendant 
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Selections  from  8  Metcalfs  (Mass.)  Reports. 


ACTION. 

Ad  appeal  from  the  jadgment  of  the 
court  of  common  pleas  on  a  plea  in 
abatement  was  entered  in  this  court, 
and  dismissed  for  want  of  jurisdiction. 
Held,  that  the  court  of  common  pleas 
might  order  the  case  to  be  brought  for- 
ward upon  its  docket,  on  motion  of  the 
appellee,  and  might  proceed  to  the  final 
disposition  of  the  action.  Browning  v. 
Bancroft,  278. 

S«  A  court  in  this  commonwealth  has 
no  authority  to  cause  an  entry  of  **  nei- 
ther party  "  to  be  entered  on  its  docket, 
on  the  motion  of  the  plaintiff,  ami  on 
his  exhibiting  an  instrument  purporting 
to  be  signed  by  the  defendant  and  him, 
and  acknowledging  that  the  action  is 
settled,  if  the  defendant  denies  the  ex- 
ecution or  the  validity  of  such  instru- 
ment.   Cobum  V.  Whiteli/,  272. 

3.  Where  one  prosecutes  a  suit 
against  another^  in  the  name  of  a  third 
person,  without  authority  so  to  do,  he 
IS  liable  to  the  person  so  sued,  though 
he  was  not  actuated  by  malice  in  cotn- 
mencing  and  prosecuting  such  suit. 
Bonds,  Chapin,  31. 

4.  When  one  of  the  parties  to  a  suit, 
which  is  senled  out  of  court,  promises 
the  other  that  he  will  **  pay  all  costs 
to  be  taxed  by  the  court,"  he  is  not 
liable  to  an  action  for  those  costs,  until 
after  he  has  received  notice  of  the 
amount  thereof.  Barnes  v.  Parker, 
134. 

6.  Where  a  promissory  note  was  de- 
livered to  a  bailee,  on  his  voluntary  un- 
dertaking, without  reward,  "  to  secure 
and  take  care  of  it,"  it  was  Md,  that 
he  was  not  bouTid  to  take  any  active 
measures  to  obtain  security,  but  was 
simply  bound  to  keep  the  note  care- 


fully and  securely,  and  receive  the 
money  due  thereon,  when  offered  ;  and 
that  the  owner  could  not  recover  of 
him  for  the  loss  thereof,  without  proof 
of  fraud  or  gross  negligence.  Whitney 
V.  Lee,  91. 

6.  A.  granted  to  B.  the  right  or 
privilege  of  laying  and  constructing  a 
drain  or  sewer  through  A.'^  land,  sub- 
ject to  the  condition  that  B.  should  io- 
demnify  and  save  harmless  A.,  his 
heirs  and  assigns,  and  all  persons  own- 
ing or  occupying  a  certain  house  on 
A.'s  land,  from  all  damages,  loss  or 
harm,  that  might  arise,  or  be  occasion- 
ed by  the  construction,  laying  down,  or 
use,  of  said  sewer  or  drain  :  Before  B. 
constructed  the  sewer,  A.  agreed  with 
W.  to  sell  to  him  the  land  through  which 
the  sewer  was  to  be  laid,  and  gave  him 
liberty  to  build  a  house  thereon,  which 
W.  accordingly  built :  Afterwards,  and 
after  B.  had  finished  the  construction  of 
the  sewer,  A.  conveyed  said  land  to 
W.,  and  covenanted  with  him  that  it 
was  free  of  all  incumbrances,  except  tlie 
right  of  B.  to  lay  and  maintain  said 
sewer :  The  wall  of  W.'s  house,  next 
to  the  sewer,  afterwards  settled,  and 
he  was  put  to  expense  in  raising  and 
repairing  it ;  and  he  thereupon  brought 
an  action  against  B.  to  recover  the 
damages  caused,  as  he  alleged,  by  the 
negligent  and  unskilful  construction  of 
the  sewer.  Held,  that  if  the  sewer 
was  negligently  and  unskilfully  built, 
and  damage  resulted  therefrom,  B.  was 
liable  for  a  breach  of  the  condition  on 
which  his  right  to  build  the  sewer  was 
granted.  Hdd  aUo,  that  as  the  ]a3ring 
of  the  sewer  was  completed,  and  the 
cause  of  the  alleged  injury  to  the  house 
existed,  before  A.  conveyed  the  land  to 
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W.,  W.  could  not  maintaiD  an  action 
for  that  injury.  WUloughby  v.  Middle- 
sex Company^  206. 

ADVERSE   POSSESSION. 

Individuals  acquire  no  right  of  pos- 
session, adverse  to  the  owner  of  the 
soil,  by  long  use  of  that  part  of  a  pub- 
lic road  which  is  not  occupied  as  a 
travelled  path.  Parker  v.  Inhabitants 
of  Framingkaniy  260. 

2.  Twenty  years*  adverse  and  unin- 
terrupted use,  by  A.,  of  land  adjoining 
his  farm,  gives  him  a  possessory  title  to 
such  land,  or  an  easement  therein: 
But  such  possession  by  A.'s  grantor, 
while  he  was  only  tenant  at  will  of  the 
farm,  cannot  be  tacked  to  the  possession 
of  A.,  in  order  to  make  out  the  twenty 
years,  although  his  grantor  conveyed 
the  farm  to  him,  with  all  the  privileges 
and  appurtenances.  Pltaner  v*  Brown, 
578. 

ATTACHMENT. 

An  assignment  of  an  insolvent  debt- 
or's estate,  under  St.  1838,  c.  163,  dis- 
solves an  attachment  made  on  the  es- 
tate, in  an  action  for  a  malicious  prose- 
cution, as  well  as  an  attachment  made 
in  an  action  on  oontraet.  Stetson  v. 
Hoyden,  29. 

BANK. 

A  bank  that  receives  from  another 
bank,  for  collection,  a  note  indorsed  by 
the  cashier  of  that  bank,  is  bound  to 
present  the  note  to  the  maker  for  pay- 
ment, at  maturity,  and,  if  it  is  not  paid, 
to  give  notice  of  non-payment  to  the 
bank  from  which  the  note  was  received ; 
is  not  bound,  unless  by  special  agree- 
ment, to  give  such  notice  to  the  other 
parties  to  the  note.  Phipps  v.  Milhury 
Banky  79. 

2.  A  party  who  brings  an  action 
against  a  bank,  that  is  afterwards  re- 
strained by  injunction,  from  further  pro- 
ceeding in  Its  business,  and  whose 
property  and  effects  are  put  into  the 
hands  of  receivers,  does  not,  by  proving 
his  claim  before  the  receivers,  but  with- 
out receiving  a  certificate  thereof,  or 
taking  a  dividend,  bar  his  right  to  pro- 
ceed in  the  action.  Watson  v.  Phanix 
Bank,  217. 

3.  In  a  suit  on  a  demand  due  from  a 
bank,  the  plaintiff  is  entitled  to  recover 
interest  thereon  from  the  time  of  ac- 


tion brought,  although  the  bank  is  af- 
terwards restrained,  by  injunction,  from 
proceeding  in  its  business,  and  its  pro- 
perty is  put  into  the  hands  of  receiv- 
ers,    lb, 

BANKRUPT. 

Where  a  defendant  relies  on  his  dis- 
charge under  the  United  States  bank- 
rupt law  of  1841,  the  plaintiff  cannot 
avoid  the  discharge,  by  merely  showing 
that  the  defendant,  in  his  petition  io 
bankruptcy,  omitted  to  insert  the  plain- 
tiff's name,  &c.  in  the  sworn  list  of 
creditors,  and  that,  by  reason  of  saeh 
omission,  the  plaintiff  had  no  notice  of 
the  proceedings  in  bankruptcy,  and 
could  neither  prove  his  claims  against 
the  defendant,  nor  oppose  the  granting 
of  his  discharge,  in  order  to  avoS 
such  discharge  by  reason  of  such  omis- 
sion, the  plaintiff  must  show  that  the 
omission  was  wilful  and  fraudulent. 
Bumside  v.  Brigham,  75. 

2.  If  a  party  who  fears  or  believes 
himself  insolvent,  but  does  not  contem- 
plate stoppage  or  failure,  and  intends  to 
keep  on,  and  make  his  payments,  and 
transact  his  business,  hoping  that  his 
a0hirs  may  be  thereafter  retrieved,  and 
in  that  state  of  mind  makes  a  sale  or 
payment,  without  intending  to  give  a 
preference,  and  as  a  measure  connected 
with  going  on  in  his  business,  and  not 
as  a  measure  preparatory  to,  or  con- 
nected with,  a  stoppage  in  business, 
such  sale  or  payment  is  not  void,  as 
made  in  *'  contemplation  of  bankrupt- 
cy," within  the  meanin^r  of  the  second 
section  of  the  Ur»ited  States  bankrupt 
act  of  1841,  though  he  immediktely  af- 
terwards becomes  bankrupt.  Jones  v. 
Rowland,  377. 

3.  An  assignment  of  property,  which 
is  declared,  by  the  second  section  of 
the  United  States  bankrupt  act  of  1 841, 
to  be  void,  and  a  fraud  upon  that  act,  is 
void  as  against  those  persons  only  who 
claim  by  virtue  of  proceedings  under 
that  act.     Atkins  v.  Spear,  490. 

4.  A  warrant  issued  by  assessors,  for 
the  collection  of  a  tax,  justifies  an  ar- 
rest, by  the  collector,  of  a  party  on 
whom  a  tax  is  assessed,  although  he 
may  have  received  a  certificate  of  dis- 
charge under  the  United  States  bank- 
rupt act  of  1841.  The  question,  whe- 
ther such  certificate  releases  the  party 
from  the  tax,  cannot  be  tried  in  an  ao- 
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tion  against  the  collector.    Aldrich  ▼. 
Aldrich,  102. 

5.  When  a  defendant  obtains  a  dis- 
charge under  the  United  States  bank- 
rapt  act,  after  action  brought,  the  plain- 
tin  cannot,  on  summoning  in  the  as- 
signee, recover  judgment  against  the  de- 
fendant, for  the  purpose  of  fixing  the 
amount  of  the  demand,  and  filing  the 
judgment  as  the  basis  of  a  claim  to  a 
dividend.    Minot  v.  Bricketi,  560. 

6.  A.  brought  an  action,  in  the  court 
of  common  pleas,  against  B.  &  C.  on  a 
note  signed  by  them,  as  partners,  and 
amended  his  declaration,  at  the  third 
term,  by  striking  out  the  name  of  C. 
B.  then  moved  for  leave  to  plead  in 
abatement  the  nonjoinder  of  C,  which 
motion  was  overruled.  B.  then  pleaded 
the  general  issue  and  went  to  trial,  and 
a  verdict  was  returned  against  him. 
He  thereupon  alleged  exceptions,  and 
the  supreme  judiciu  court  set  aside  the 
verdict,  and  remanded  the  case  to  the 
court  of  common  pleas,  with  directions 
that  B.  be  allowed  to  withdraw  his  plea 
of  the  general  issue,  and  file  a  plea,  in 
abatement,  of  the  nonjoinder  of  C.  B. 
filed  such  a  plea,  and  A.  demurred  to 
it:  A.  afterwards  summoned  in  B.'s 
assignee  in  bankruptcy,  who,  by  leave 
of  the  court,  withdrew  the  plea  in 
abatement,  and  pleaded  the  general 
issue,  and  filed,  as  a  specification  of 
defence,  the  discharge  of  B.,  under  the 
United  States  bankrupt  act  of  1841, 
dated  after  the  said  plea  in  abatement 
was  filed,  but  taking  effect  from  a  day 
previous  to  the  filing  thereof:  Ou 
proof  of  this  discharge  a  verdict  was 
returned  against  A.  Held,  that  the 
proceedings  before  the  last  trial  did  not 
entitle  A.  to  a  verdict,  nor  to  a  judg- 
ment on  the  first  verdict  returned  for 
him,  but  that  the  said  discharge  was  a 
good  defence  to  the  action,    lb, 

BILL  OF  KXCHANGE. 

When  the  drawee  of  a  bill  of  ex- 
change, who  resides  in  New  York, 
writes  a  letter  there  to  the  drawer,  who 
resides  in  this  state,  accepting  the  bill, 
which  was  drawn  in  this  state,  the  con- 
tract of  acceptance  is  made  in  New 
York,  and  is  governed  by  the  law  of 
that  state ;  and  the  bill  must  be  pre- 
sented there  to  the  acceptor  for  pay- 
ment.    Worcester  Bank  v.  Wells,  107. 

2.    By  the  law  of  New  York,  an 


acceptance  of  a  bill  of  exchange, 
*'  written  on  a  paper  other  than  Uie 
bill,  shall  not  bind  the  acceptor,  except 
in  favor  of  a  person  to  whom  such  ac- 
ceptance shall  have  been  shown,  and 
who,  on  the  faith  thereof,  shall  have 
received  the  bill  for  a  valuable  conside- 
ration." A.  drew  a  bill  on  B.  in  New 
York,  and'  procured  it  to  be  discounted 
at  a  bank  :  B.  afterwards  wrote  a  letter 
to  A.  accepting  the  bill,  and  A.  ex- 
hibited the  letter  to  the  officers  of  the 
bank.  Held,  that  the  bank  could  not 
maintain  an  action  against  B.  on  his 
acceptance.    lb. 

3.  A  promise  to  accept  a  bill  of 
exchanffe  is  a  chose  in  action,  on  whioh 
no  one  besides  the  immediate  promisee 
can  maintain  a  suit  in  his  own  name. 
lb. 

COSTS. 

In  all  cases  in  which  an  action  is 
dismissed  for  -want  of  jurisdiction  in 
the  court  in  which  it  is  commenced,  the 
defendant  is  entitled  to  a  judgment  for 
his  costs.  Hunt  v.  InhabUarUs  of  Ha- 
nover, 343. 

2.  After  a  plaintiff  has  become  non- 
suit, if  the  defendant  moves  for  the 
taxation  of  costs,  the  court  has  author- 
ity to  decide  upon  any  agreement  al- 
leged to  have  been  made  by  the  parties, 
whereby  the  defendant  waived  costs, 
and  to  refuse  to  allow  him  costs,  on  its 
being  shown  that  he  has  already  re- 
ceived them,  or  has  made  a  valid  agree- 
ment not  to  claim  them.  So,  when  a 
defendant  is  defaulted,  the  court  has 
the  like  authority,  on  the  plaintiflf's 
moving  for  the  taxation  of  costs.  Co- 
bum  y,  Whiteli/,  272, 

3.  The  indorser  of  a  writ,  sued  out 
by  an  inhabitant  of  another  state,  is  not 
discharged  from  his  liability  for  costs 
by  the  removal  of  the  plaintifif  into  this 
state,  during  the  pendency  of  his  suit, 
and  his  thenceforward  continuing  to 
be  an  inhabitant  of  the  state.  Pro- 
prietors of  Locks  and  Canals  v.  Reed, 
146. 

4.  In  scire  facias  against  the  indors- 
er of  a  writ,  it  is  not  necessary,  in 
order  to  ptove  the  inability  of  the  ori- 
ginal plaintiff  to  pay  the  costs  of  his 
suit,  to  show  that  he  was  arrested  and 
committed  on  the  execution  for  costs  : 
But  the  return  of  the  oflSoer,  on  the  ex- 
ecution ,  that  he  had  made  diligent  search 


Digitized  by 


Google 


276 


DIGEST  OF  AMERICAN  CASES. 


for  the  party's  property,  and  could 
find  none,  and  that  he  did  not  arrest 
him,  because  he  had  taken  the  benefit 
of  the  United  States  bankrupt  act,  is 
admissible  in  evidence  :  And  if,  in 
addition  to  sudi  return,  it  be  shown 
that  proceedings  in  bankruptcnr  were 
instituted  against  the  party  before  the 
issuing  of  Uie  execution  against  him, 
and  that  his  property  was  afterwards 
assigned  under  the  bankrupt  law,  the 
officer  will  be  held  justified  m  omitting 
to  arrest  him,  and  the  evidence  will  be 
sufficient  to  prove  his  inability  to  pay 
the  costs.    U, 

DSID. 

It  is  no  objection  to  the  validity  of  a 
deed,  that  it  was  not  delivered  until 
after  it  was  recorded.  Parker  v.  HUl, 
447. 

3.  When  the  signer  of  an  unac- 
knowledged deed,  and  one  of  the  sub- 
scribing witnesses  thereto,  we  dead, 
^  and  the  other  subscribing  witness,  on 
being  produced  before  a  court  of  re- 
cord, testifies  that  he  has  no  distinct 
recollection  of  the  matter,  nor  of  his 
own  handwriting,  the  court  may  exam- 
ine other  persons  as  to  the  handwriting 
of  the  grantor,  and,  if  satisfied  of  its 
genuineness,  may  admit  the  deed  to 
record;  and  such  decision  cannot  be 
inquired  into  in  a  collateral  manner,  but 
is  conclusive  on  the  subject,  unless 
fraud  was  practised  on  the  court. 
Thomas  v.  Le  Baron,  365. 

3.  An  administrator's  deed  of  land, 
sold  by  him  under  a  license  of  the  pro- 
bate court,  is  not  rendered  invalid  by  a 
misrecital  of  the  time  when  the  license 
was  granted,  if  the  deed  contains  also  a 
recitu  of  other  facts,  which  show  that 
the  sale  was  made  under  the  true 
license.    lb. 

DIVISION  OF  REAL   ESTATE. 

'When  heirs  agree  that  commission- 
ers, who  are  appointed  by  a  judge  of 
probate  to  divide  the  real  estate  of  their 
ancestor,  shall  assign  the  greater  part 
to  the  eldest  son,  on  his  pa3ring  them 
such  sums  of  money  as  the  commis- 
sioners shall  award,  to  make  the  parti- 
tion just  and  equal,  and  the  estate  is  so 
assigned,  and.  they  receive  the  money 
awarded  to  them,  they  thereby  waive 
their  strict  legal  rights,  and  cannot  af- 
terwards, whin  the  rights  of  others  are 


affiscted,  avoid  ^e  divimon  by  showmg 
that  the  estate  might  have  been  divided 
among  ail  of  them  without  great  pre- 
judice to  the  whole.  Whiie  v.  Gapp, 
365. 

2.  When  commisioners,  appointed  by 
a  judge  of  probate  to  divide  real  estate 
among  heirs,  make  a  return,  in  which 
they  set  forth,  by  metes  and  bounds, 
the  several  tracts  assigned  by  them  to 
part  of  the  heirs,  and  also  specify  the 
sums  of  money  which  they  award  to  the 
other  heirs,  and  all  the  parties  are  pre- 
sent and  approve  the  division,  and  the 
judge  certifies,  upon  the  return,  under 
his  hand,  that  '^  the  foregoing  division, 
having  been  duly  considered,  is  hereby 
ratified  and  confirmed,"  the  division 
cannot  afterwards  be  invalidated  fbr 
want  of  a  more  formal  and  technical 
decree  of  division,    lb, 

3.  When  an  unequal  portion  of  real 
estate,  which  is  ordered  by  a  judge  of 
probate  to  be  divided  among  heirs,  is 
assigned  to  one  of  them,  and  he  is  or- 
dered to  pay  money  to  the  others,  to 
make  the  division  just  and  equal,  al- 
though the  division  b  voidable,  even 
after  a  decree  is  passed,  assigning  the 
estate  according  to  the  division,  St  the 
money  is  not  paid  or  secured ;  jret  if 
the  heirs  to  whom  the  money  was  or- 
dered to  be  paid  subsequently  receive 
it,  or  security  for  it,  or  do  other  acts  of 
record,  or  in  pais,  which  they  cannot 
avoid,  they  thereby  ratify  the  division, 
and  cannot  afterwards  avoid  it.    Jb. 

EVIDENCE. 

On  the  trial  of  an  indictment  on  the 
Rev.  Sts.  c.  1S7,  ^  8,  for  having  in  po»- 
session  a  counterfeit  bank  bill  with  in- 
tent to  pass  it  as  true,  knowing  it  to  be 
counterfeit,  evidence  that  the  defendant 
had  passed  other  counterfiBit  bills  is  ad- 
missible to  show  his  knowledge  that  the 
bin  mentioned  in  the  indictment  was 
counterfeit;  but  his  conversation  re- 
specting a  bill  which  he  had  passed,  if 
made  afler  he  passed  it,  is  not  admissi- 
ble to  prove  the  fact  that  shch  bill  viras 
counterfeit,  without  the  production  of 
the  bill  itself,  or  proof  that  it  is  destroy- 
ed, or  is  in  the  possession  or  control  of 
the  defendant.  CommomDeaUh  v.  Bigt- 
low,  335. 

3.  Though  the  evidence  for  the  plain- 
tiff may  be  very  strong,  and  the  evi- 
dence for  the  defendant  very  slight,  yet 
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the  court  should  not  rule  that  the  evi- 
deuce  is  wholly  insufficient  to  support 
the  defence.  If  there  be  any  evidence 
bearing  on  the  matter  of  defence  set  up, 
it  should  be  submitted  to  the  considera- 
tion of  the  jury.  O'Kelly  v.  O'Eelly, 
436. 

3.  In  a  suit  against  a  bank,  to  recover 
the  amount  of  money  deposited  therein, 
the  allowance  of  the  plamtiflTs  claim  by 
the  receivers  of  the  bank,  appointed 
after  the  suit  was  commenced,  furnish- 
es sufficient  proof  of  the  plaintiffs  de- 
mand. And  it  seems  that  the  leger  of 
the  bank,  produced  in  court,  at  the 
plain tiflTs  request,  by  the  president  of 
the  bank,  and  offered  by  the  plaintiff,  is 
admissible  evidence  of  his  claim,  with- 
out producing  the  clerk  who  made  the 
entries  in  the  leger.  Waison  v.  Phct- 
nix  Banky  217. 

4.  In  an  action  to  recover  pay  for 
labor,  the  p]aintiff*s  time  book,  kept  in 
a  tabular  form,  in  which  the  name  of 
the  laborer  is  inserted  on  the  side,  and 
all  the  days  of  the  month  are  denoted 
by  figures  at  the  top,  and  under  those 
figures  are  inserted  other  figures  de- 
noting the  time  of  labor  on  those  days, 
is  admissible  in  evidence,  with  the  plain- 
tiff"s  suppletory  oath,  not  only  as  to  his 
own  labor,  but  also  as  to  the  labor  of 
his  apprentice.  Malhes  v.  Robinson^  269. 

5.  A  plaintiff,  who  is  allowed  to  in- 
troduce his  book  of  original  entries,  with 
his  suppletory  oath,  as  evidence  of  his 
elaim,  may  be  permitted  to  testify  that 
the  entries  made  against  the  defendant 
are  true.    lb. 

6.  In  a  suit,  commenced  against  the 
members  of  a  partnership  that  is  dis- 
solved, and  prosecuted  against  one  of 
them  only,  entries  by  him  in  the  part- 
nership books,  concerning  the  partner- 
ship business,  though  made  after  the 
dissolution  of  the  partnership,  or  made 
under  his  direction  by  a  clerk  employed 
for  the  purpose,  are  competent  evidence 
for  the  plaintiff,  subject  to  such  explan- 
ations and  controlling  evidence  as  may 
be  given  by  the  defendant,  in  regard  to 
particular  entries.  Taunton  Iron  Co. 
T.  Richmond^  434. 

7.  In  an  action  against  an  officer  for 
not  returning  an  execution,  the  docket 
of  the  attorney  who  took  out  the  exe- 
cution, containing  an  entry  that  it  was 
delivered  to  the  officer  on  a  certain  day, 
and  his  testimony  that  the  entry  was  in 
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his  handwritin^r,  and  that  he  should 
not  have  made  it  unless  he  bad  deliver  - 
ed  the  execution,  or  had  known  of  its 
delivery  to  the  officer,  are  competent 
evidence  to  prove  that  the  execution 
was  so  delivered,  although  the  attorney 
testifies  that  he  has  no  recollection  of 
making  the  entry  or  delivering  the  exe- 
cution.    Bunker  v.*  Shed,  150. 

8.  In  an  action  to  recover  the  amount 
of  a  drafl  drawn  on  the  plaintiff  by  part- 
ners, and  accepted  by  him,  the  admis- 
sions of  one  of  the  partners,  made  after 
the  dissolution  of  the  partnership,  that 
the  draft  was  accepted  by  the  plaintiff 
for  the  accommodation  of  the  firm,  may 
be  given  in  evidence  to  charge  the  other 
partner.  Gay  v.  Bov)en,  100. 
.  9.  When  a  defendant  relies  on  a  dis- 
charge under  the  United  States  bank- 
rupt act  of  1841,  and  the  plaintiff  at- 
tempts to  avoid  the  discharge  by  show- 
ing that  the  defendant  concealed  a  part 
of  his  property,  the  defendant  may  give 
in  evidence  the  sutements  which  he 
made  to  his  counsel,  who  assisted  him 
in  making  an  inventory  of  his  property, 
lights,  and  credits,  respecting  the  pro- 
perty alleged  to  have  been  concesJed, 
and  the  advice  of  his  counsel  that  such 
property  ought  not  to  be  inserted  in 
such  inventory.  Robinson  r.  Wads- 
worthy  67, 

10.  The  declarations  of  an  agent  re- 
specting a  transaction,  which  are  not 
made  till  af\er  it  is  passed,  are  not  ad- 
missible in  evidence  against  his  princi- 
pal. Stiies  V.  Western  Railroad  Cor- 
poration,  44. 

11.  Where  no  time  of  payment  is 
expressed  in  a  contract  to  pay  for  goods 
sold,  the  legal  construction  of  the  con- 
tract is,  that  payment  shall  be  made  on 
demand;  and  in  an  action  presently 
brought  on  such  contract,  which  is  in 
writing,  the  defendant  cannot  give  evi- 
dence of  a  simultaneous  oral  agreement 
that  payment  should  be  made  on  a  par- 
ticular day  subsequent  to  the  com- 
mencement of  the  action.  Warren  ▼. 
Wheeler,  97. 

12.  The  date  of  a  writ  is,  primd faciei 
the  commencement  of  an  action,  though 
the  date  is  only  a  day  or  two  before  the 
action  would  be  barred  by  the  statute 
of  limitations,  and  though  the  writ  n 
not  served  until  several  weeks  after  its 
date,  and  no  reason  is  shown  for  the 
delay.    Bunker  v.  Shed^  160. 
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13.  A  father  serenty  years  old,  and 
kis  daughter  thirty  three  years  old,  be- 
ing on  board  a  steamboat  that  was  lost 
at  sea,  both  perished  in  the  same  calami- 
ty, and  no  special  circumstances  were 
known,  which  tended  to  prove  that  one 
died  before  the  other,  neld^  that  there 
was  no  legal  presumption  that  either 
suryived  the  other,  but  that  it  roost  be 
presumed  that  both  died  at  the  same 
instant.     Coy  ▼.  Leach,  371. 

FRAUDB,  STATUTE  OF. 

An  agreement,  by  an  owner  of  land, 
that  another  may  cut  down  the  trees  on 
the  land,  and  peel  them,  and  take  the 
bark  to  his  own  use,  is  not  within  the 
sUtute  of  fhiads  — Rot.  Sts.  o.  74, 
4  1.    NeUkUm  T.  Sikes,  34. 

9.  A.,  on  the  sale  to  fi.  of  a  share  in 
a  patent  richt  for  a  certain  sum  paid 
therefor  by  B.,  made  an  oral  agreement 
with  B.  to  repay  him  said  sum,  if  he 
should  not  realize  said  sum  out  of  the 
profits  arising  from  said  share.  Held, 
(bat  this  agreement  was  within  the  stat- 
nte  of  frauds,  as  it  was  not  to  be  per- 
formed within  one  year  from  the  making 
thereof.    Lapham  v.  Whipple,  59. 

INSURANCE. 

When  a  part  owner  of  a  vessel  or  its 
outfits  effects  insurance  thereon  in  his 
own  name  only,  and  nothing  in  the 
policy  shows  that  the  interest  of  any 
other  person  is  secured  thereby,  an  ac- 
tion on  the  policy  cannot  be  maintain- 
ed in  the  names  of  all  the  owners,  upon 
parol  evidence  that  such  part  owner  was 
their  a^ent  for  iwoouring  insurance,  and 
that  his  agency  and  their  ownership 
were  known  to  the  underwriters,  and 
iImlI  the  nnderwriteis  agreed  to  insure 
for  them  all,  and  that  it  was  the  inten- 
tion of  all  the  parties,  in  making  the 
policy,  to  cover  the  interest  of  all  the 
owners.  Ftnney  v.  Bedford  Commer- 
cial ln$,  Co,  348. 

8.  When  insurance  is  made  on  a 
vessel  to  her  port  or  ports  of  discharge, 
the  voyage  terminates  at  the  port  where 
the  cargo  is  subsuntially  oischarged. 
Upton  V.  Salem  Commercial  Ins,  Co, 
605. 

3.  A  vessel  was  insured  at  and  from 
S^m  to  her  port  or  ports  of  discharge 
in  the  River  La  Plata :  All  her  cargo, 
except  a  few  bundles  of  shingles,  was 
discharged  at  Monte  Video,  where  she 


took  on  board  merchandise  intended  for 
another  vessel  of  the  owner,  then  lytng 
at  Buenos  Ayres,  and  procMded  to  that 
port,  where  she  was  lost.  Held,  in  a 
suit  against  the  underwriters,  that  the 
assured  was  not  entitled  to  recover,  if 
the  cargo  was  substantially  discharged 
at  Monte  Video,  and  that  it  was  for  the 
jury  to  decide  whether  the  cargo  was 
so  discharged  ;  the  burden  of  proof  be- 
bg  on  the  defendants,    lb. 

4.  A  policy  of  insurance  against  lew 
of  a  woollen  factory  by  fire  contained 
this  proviso:  *'If  the  representations 
made  in  "  the  application  of  the  assured 
for  insurance  **  do  not  contain  a  jusl^ 
full  and  true  exposition  of  all  the  facts 
and  circumstances  in  regard  to  the  con- 
dition, situation,  value  and  risk  of  the 
property  insured,  so  far  as  the  same  are 
known  to  the  said  applicants,  and  are 
material  to  the  risk ;  or  if  the  situation 
or  circumstances  affecting  the  risk  there- 
upon shall  be  so  altered  or  changed,  by 
or  with  the  advice,  agency  or  consent^ 
the  assured,  or  their  agent,  as  to  in- 
crease the  risk  thereupon,  without  the 
consent  of  this  company,"  (the  onder^ 
writers,)  "  this  policy  shall  be  void." 
There  were  annexed  to  the  application 
of  the  assured  various  questions  by  the 
underwriters,  and  a  notice  that  it  was 
expected  that  the  answers  thereto  would 
meet  the  requirements  of  the  under- 
writers' ofiioe ;  one  of  which  require- 
menu  was,  that  an  examination  ahoold 
be  had  of  the  insured  premises,  thir^ 
minutes  aAer  work.  Among  the  writ- 
ten answers  of  the  assured  to  said  qnea- 
tions  were  these  :  The  factory  is  work- 
ed from  '*  5  o'clock  A.  M.  to  81  o'ekwk 
P.  M.  Sometimes  extra  work  will  be 
done  in  the  night."  *'  No  watch  is  kept 
in  or  about  the  building ;  but  the  mill  is 
examined  thirty  minutes  after  work.*' 
Held,  that  the  representations  of  the 
assured  were  legally  adopted  and  enr 
bodied  in  the  policy,  as  part  of  the  con- 
tract, to  the  same  effect  as  if  they  had 
been  Iherein  set  forth  at  large.  Hdd 
also,  that  although  the  answers  of  the 
assured  were  representations,  rather 
than  warranties,  and  were  therefore 
sufficient,  if  the  statements  therein,  of 
the  ihcts  relied  on  as  the  basis  of  the 
contract,  were  made  in  good  faith,  and 
were  substantially  true  and  correct,  as 
to  existing  circumstances,  and  weresub- 
stantiaUy  complied  with,  so  for  as  they 
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were  executory;  yet  that,  Bubject  to 
this  qualification,  it  was  a  coudition  pre- 
eedeut  to  the  liability  of  the  under- 
writers,  that  the  answers  should  con- 
tain a  just,  full  and  true  exposition 
of  an  the  facts  and  circumstances  in 
regard  to  the  condition,  s  tuation,  yalue 
aim  risk  of  the  property  insuied,  so 
fiu:  as  known  to  the  assured,  and  mate- 
rial to  the  risk.  Held  also,  that  although 
the  assured  were  themselves  the  owners 
and  occupants  of  the  property  insured, 
and  made  the  application  for  msuranoe, 
yet  the  question  whether  they  knew  cer- 
tain facts  and  circumstances  respecting 
it,  which  were  omitted,  or  not  accurate- 
ly stated,  in  their  answers,  was  a  ques- 
tion of  fact  to  be  left  to  a  jury.  Held 
also,  that  the  representations  made  by 
the  assured,  as  to  certain  usages  and 
practices  observed  at  the  factory,  con- 
cerning the  modes  of  conducting  thefar 
business,  and  the  precautions  tucen  to 
ffuard  against  fire,  amounted  to  a  stipu- 
ktion  that  such  modes  of  conducting 
their  business  should  substantially  con- 
tinue to  be  adopted,  and  such  precau- 
tions substantially  continue  to  be  taken, 
during  the  term  of  insurance ;  and  that 
a  discontinuance  thereof  by  the  assured, 
or  by  those  entrusted  by  them  with  the 
management  of  the  property,  without 
the  consent  of  the  underwriters,  would 
rend^  the  policy  void,  by  virtue  of  the 
proviso  therein  respecting  an  alteration 
or  diange  in  the  situation  or  circum- 
stances affecting  the  risk.  Held  also, 
that  the  answers  of  the  assured  were  to 
be  construed  with  reference  to  the  re- 
quirements of  the  underwriters,  as  spe- 
iaA(&i  in  the  notice  accompanying  the 
questions  ;  and  that  a  mere  literal  con- 
formity and  compliance  would  not  be 
sufficient.  Held  also,  that  the  assured 
were  bound,  by  their  representation  that 
the  mill  was  examined  thirty  minutes 
ftfler  work,  to  make  such  examination 
thirty  minutes  after  the  extra  work,  as 
well  as  after  the  other  work.  Held 
aUOf  that  the  question,  what  is  sTcessa- 
tion  of  work  at  the  factory,  from  which 
the  thirty  minutes  are  to  be  computed, 
IS  a  question  for  the  jury,  under  all  the 
eireumstances  of  each  particular  case. 
Httughlon  V.  Manufaclwrer$*  Mutual 
Fire  Ins.  C^.  114. 

LIMITATIONS,  STATUTE  OF. 

The  maker  of  a  note  wrote  aletter  to 


the  payee,  offering  to  give  a  new  note 
payable  on  time,  and  saying,  "  yo« 
shall  have  your  pay  if  I  live  and  the 
whaling  business  does  not  fail:  Now, 
if  you  vnll  agree  to  this,  I  wfll  renew ; 
or  else  you  must  do  the  next  best." 
The  payee  did  not  accept  the  offer,  hoi 
brought  an  action  on  the  note.  Held^ 
that  the  letter  did  not  take  the  note  out 
of  the  operation  of  the  statute  of  limita- 
tions,    mumford  v.  Freeman,  433. 

2.  In  a  suit  by  the  payee  against  the 
maker  of  a  proiuisBory  note,  the  de- 
fendant relied  on  the  statute  of  limita- 
tions, and  the  plaintiff  gave  in  evidenee 
an  indorsement  of  payment,  written 
thereon  by  himself,  and  dated  within  six 
years  next  before  the  suit  was  com- 
menced, as  follows :  "  Received  Cot^ 
ton  Mill  order,  in  part,  sixteen  dd- 
lars  ;  "  also  an  order  of  the  same  date, 
drawn  on  the  plaintiff,  in  favor  of  the 
defendant,  by  a  third  person,  for  $22  38, 
and  directing  the  plamtiff  to  charge  the 
same  to  the  Cotton  Mill ;  and  an  ac- 
knowledgment of  the  defendant  writtea 
on  the  back  of  the  order,  that  he  had 
'*  received  the  within  as  specified." 
Held,  that  this  was  not  sufficient  proof 
of  payment  to  take  the  case  out  of  the 
operation  of  the  statute  of  limitations. 
Waierman  v.  Burbank,  363. 

MORTGAGE. 

A  second  mortgagee,  who  purchases 
and  takes  an  assignment  of^the  first 
mortgage,  and,  with  the  eonsent  of  his 
mortgagor,  sells  a  part  of  the  mortgaged 
premises,  and  the  wood  growing  on 
another  part  thereof,  and  receives  the 
proceeds,  is  entitled  by  law,  as  against 
one  who  claims  under  his  mortgagor,  to 
apply  those  proceeds  towards  payment 
of  the  first  mortgage,  unless  his  mort- 
gagor, when  these  proceeds  are  re- 
ceived, requests  him  to  apply  them  to- 
wards payment  of  the  second  mortgage. 
Parker  v.  Green,  137. 

3.  A  mortgagee,  who  brings  a  biU 
in  equity  to  redeem  a  prior  mortgage,  ia 
entiUed  to  redeem,  on  paving  the  sum 
due  thereon,  although  the  defendant 
has,  in  addition  to  his  prior  mortgage,  a 
claim  on  the  mortgaged  property,  which 
takes  precedence  of  the  plaintiflTs  mort- 
gage ;  unless  the  defendant  files  a  oroaa 
bill  to  redeem  the  plaintiff's  mortgage. 
Green  v.  Tanner,  411. 

3.  Alienage  of  the  mortgagor  is  no 
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defence  to  a  writ  of  entry  brought  by 
the  mortgagee  to  foreclose  the  equity 
of  redemption.     R. 

4.  A  building  erected  on  the  land  of 
one  who  has  given  a  bond  to  the  build- 
er to  convey  the  land  to  him,  on  his 
paying  a  certain  sum  within  a  certain 
time,  IS  not  the  personal  property  of  the 
builder,  within  Uie  meanmg  of  the  Rev. 
Sts.  c.  74,  ^  5,  so  as  to  require  a  mort- 
gage thereof,  given  by  the  builder  to 
the < owner  of  the  land,  to  be  recorded  in 
the  town  clerk's  office,  in  order  to  ren- 
der it  valid  as  against  the  creditors  of 
the  mortgagor ;  nor  so  as  to  cause  a 
forfeiture  of  the  building  to  the  mortga- 
gee, under  Rev.  Sts.  c.  107,  ^  40,  in 
sixty  days  after  breach  of  the.  con- 
dition of  the  mortgage.  Eastman  y, 
Foster,  19. 

PARTNERSHIP. 

When  money  is  lent  to  part  of  the 
members  of  a  firm,  who  give  a  note  for 
it  in  their  own  names  only,  the  lender  is 
not  a  creditor  of  the  firm,  although  the 
orrowers  apply  the  money  towards 
payment  of  the  debts  of  the  firm.  Chreen 
V.  Tanner^  411. 

PAUPERS. 

When  a  town,  on  receiving  notice 
that  one  of  its  paupers  is  supported  in 
another  town,  replies  to  the  notice  by 
denying  that  his  settlement  is  in  the 
town,  and  neither  removes  him  nor 
makes  any  provision  for  his  support,  it 
is  liable,  without  any  new  notice,  for 
the  expenses  incurred  by  the  other 
town  for  his  support,  ader  the  notice 
as  vtell  as  before,  until  suit  brought. 
Inhahilants  of  Topsfieldy.  Tnfialntants 
ofMiddUton,5e^. 

PILOT. 

A  warrant  appointing  a  branch  pilot 
"  for  the  coast  of  Martha's  Vineyard 
and  over  Nantucket  Shoals,"  and  au- 
thorizing him  to  take  certain  fees  for 
piloting  ships  •*  to  the  ports  of  Holmes 
Hole  and  Falmouth,"  authorizes  him 
to  pilot  ships  into  Woods  Hole  in  Fal- 
mouth, as  well  as  into  the  other  port  in 
Falmouth,  and  into  Holmes  Hole  in  the 
Vineyard.  And  parol  evidence  is  not 
admissible  —  for  the  purpose  of  show- 
ing that  Woods  Hole  is  not  included  in 


such  warrant  —  that  by  "  port  of  Fal- 
mouth," is  generally  understood  the 
port  of  Falmouth,  called  Falmouth 
town.     Smith  v.  Swift,  329. 

PLEADING. 

Since  the  Stat,  of  1836,  c.  273,  has 
prohibited  special  pleas  in  bar,  every 
case  must  be  tried  upon  the  geaer^ 
issue,  known  as  such  in  the  law  of 
pleading,  or  upon  a  plea  specially  order- 
ed by  the  court  as  a  general  issue ;  and 
consequently  such  plea  is  sufficient,  and 
if  the  plaintiff  demurs  to  it,  judgment 
must  be  rendered  for  the  defendant. 
LUtlefield  v.  Pratt,  287. 

PROMISSORY  NOTE. 

In  a  suit  on  a  promissory  note,  fairly 
and  intelligently  given,  by  way  of  com- 
promise of  a  claim  on  the  maker  for  rent 
of  land  occupied  by  him,  he  cannot  de- 
fend by  giving  evidence  that  he  was  in 
peaceable  and  adverse  possession  of  the 
land  more  than  twenty  years  next  be- 
fore the  giving  of  the  note.  Cobb  t. 
Arnold,  403. 

REPLEVIN. 

A  warrant  for  the  collection  of  taxes, 
properly  issued  to  a  collector  by  a  board 
of  assessors,  is  **  a  lawful  warrant  issued 
by  a  court  of  competent  jurisdiction," 
within  the  meaning  of  Stat.  1836, 
c.  221 ,  f  1 ;  and  a  person  who  is  arrested 
on  such  warrant  by  the  proper  officer, 
for  non-payment  of  taxes,  is  not  entitled^ 
as  of  right,  to  the  writ  of  personal  re- 
plevin, and  to  be  thereby  delivered. 
Aldrich  V.  Aldrich,  102. 

2.  Under  the  Rev.  Sts.  c.  113,  a  de- 
fendant in  replevin,  who  obtains  a  judg- 
ment for  a  return  of  the  goods  replevied, 
and  sues  out  a  writ  of  return,  upon 
which  the  officer  returns  that  he  cannot 
find  the  goods,  may  maintain  an  action 
on  the  replevin  bond,  without  first  suing 
out  a  writ  of  reprisal.  Parker  ▼.  51- 
monds^  205. 

3  A  party  to  an  exchange  of  horses, 
who  is  deceived  by  false  representations, 
cannot  maintain  an  action  of  replevin  for 
his  horse,  against  the  party  who  de- 
ceived him,  until  he  has  rescinded  the 
contract,  and  returned,  or  offered  to  re- 
turn ,  the  horse  received  by  him.  Thmfer 
V.  TVimer,  560. 
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The  Public  Statutes  at  laros  or 
TBI  United  States  of  AmericAi 

FROM  THE  ORGANIZATION  OF  THE 
GOYCRNMBNT  IN    1789,  TO  MaRCB  3, 

1845.  Arranged  in  Chronologi- 
cal Order.  With  RefereDces  to 
the  Matter  of  each  Act,  and  to  the 
aabsequent  Acts  on  the  same  Subject, 
and  copious  Notes  of  the  Decisions 
of  the  Courts  of  the  United  States, 
eoDStruing.  those  Acts,  and  upon  the 
subjects  of  the  Laws.  With  an  In- 
dex to  the  Contents  of  each  Volume, 
and  a  full  general  Index  to  the  whole 
work,  in  the  eoneloding  volume.  To^ 
getber  with  the  Declaration  of  Inde- 
peDdence,  the  Articles  of  Confed- 
eration, and  the  Constitution  of  the 
llDited  States ;  and  also,  Tables,  in 
the  last  ▼olnroe,  containing  Lists  of 
the  Acts  relating  to  the  Judiciary, 
Imposts  and  Tonnage,  the  Public 
Laods,  etc.  Edited  by  Richard  Pe- 
ters, EisQ.,  Counsellor  at  Law. 
YoU.  1,  9,  3,  4  and  5.  Boston: 
Charles  C.  LitUe  and  James  Brown, 
1845. 

The  appearance  of  this  edition  of  the 
Laws  of  the  United  States  afibids  a  fa- 
vorable opportunity  for  a  notice  of  the 
difibrent  editions  of  those  laws,  which 
EMy  not  be  uninteresting  as  a  matter  of 
legal  history,  and  will  be  useful  to 
enabling  the  profession  better  to  under- 
stand in  what  this  edition  differs  from 
the  former  ones. 

In  1795,  Congtess  passed  a  law, 
(1795,  chap.  50)  requiring  the  secretary 
of  state  to  cause  the  acts,  &o.,  of  each 
sessioa  te  be  printed  after  the  end 
of  the  seeaion.  In  1818  they  passed 
30* 


an  act,  (1818,  chap.  80,)  which  is,  sub- 
stantially, a  renewal  of  the  former  act. 
By  a  joint  resolution  of  April  3,  1818, 
(Vol.  3,  p.  475,)  provisiop  was  made  lor 
an  index  to  the  acts,  &c.,  of  each  session, 
to  be  bound  op  with  it.  The  pam- 
phlets published,  according  to  the  di- 
rection of  these  laws,  have  been  conti- 
nued down  to  the  present  time,  and 
form  what  are  called  the  '*  session 
laws. ' '  A  complete  set  of  them ,  except 
io  the  hands  of  government  officers, 
&o.,  is  very  rare,  and  for  all  purposes 
of  reference  would  be  nearly  useless, 
as  it  would  consist  of  over  fifty  vo- 
lumes. They  are,  moreover,  extremely 
inaccurate.  Misprints  occur  without 
number,  some  of  which  are  of  great  im- 
portance, a  few  of  which  will  be  noticed 
below.  Of  late  years  they  have  been 
printed  somewhat,  but  not  much,  bet- 
ter. To  us,  who  are  accustomed  to 
the  greatest  occuraoy  in  the  printing 
done  by  the  state,  it  seems  almost  in- 
credible,  that  so  important  a  work 
should  have  been  executed  so  care- 
lessly. In  1815,  Messrs.  Bioren  and 
Duane  published  an  edition  of  the  laws^ 
treaties,  &c.,  up  to  that  time,  in  five 
volumes;  the  fifth  of  which  consists  of 
an  index  merely,  and  the  first  of  mis- 
cellaneous papers,  treaties,  &c.  The 
second,  third,  and  fourth  volumes  are 
composed  exclusively  of  statutes.  This 
edition  is  printed  very  correctly,  hav- 
ing been  collated  with  the  original  re- 
cords, and  is  very  creditable  to  Uie 
editors.  Congress  subscribed  ibr  one 
thousand  copies  of  this  edition,  (Act  of 
1814,  chap.  69.)  It  has  been  continued 
by  successive  volumes,  by  several  edit- 
ors, a  volume  coming  out  as  fast  as 
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laws  enough  had  aoGumalated  for  that 
purpose.  The  sixth  and  seventh  to- 
inmes  were  carefully  executed,  but 
less  pains  appear  to  have  been  spent  on 
the  eiffhth  and  ninth.  The  ninth,  and 
last,  of  these  volumes  closes  with  the 
acts  of  1839.  In  1827,  the  edition 
which  bears  the  name  of  Judge  Story 
was  published,  in  three  volumes.  It 
was  intended  mostly  for  the  use  of  tho 

{>rofe8sion,  and  contains  only  those  laws 
ikely  to  be  useful  to  them.  We  under- 
stand that  all  that  Judge  Story  did,  in 
editing  the  work,  was  to  mark  the  acts 
to  be  published,  and  this  is  done  with 
much  judiciousness.  In  1837,  another 
volume  was  published,  in  continuation 
of  the  three  volumes  of  Judge  Story, 
and  on  the  same  general  plan,  edited 
by  Mr.  Sharswood ;  but  much  less 
judgment  is  shown  in  the  selection  of 
acts.  The  above  are  all  the  editions  of 
the  laws,  except  some  very  old  ones, 
(Fotweirs,  &c.,)  not  worthy  of  parti- 
cular notice. 

The  necessity,  therefore,  of  a  new 
edition  was  very  apparent.  The  gov- 
ernment needed  one,  because  the  '*  ses- 
sion acts "  were  very  numerous,  ex- 
tremely inaccurate,  and  destitute  of  any 
general  index  ;  and  the  edition  of  Bio- 
ren  and  Duane,  and  their  successors, 
was  contained  in  nine  volumes,  (the 
last  two  of  unwieldy  size,^  without 
any  general  index  to  the  whole,  extend- 
ing only  to  1839,  and  (what  is'  a  great 
practical  inconvenience,)  having  no  run- 
ning title  of  the  chapters.  The  typo- 
graphical execution  of  the  early  vo- 
lumes was  poor ;  and  in  those  of  Bio- 
ren  and  Duane  no  acts  concerning  the 
District  of  Columbia  were  inserted. 
The  profession  needed  another  edition, 
because  the  edition  of  Story  and  Shars- 
wood was  only  a  selection  of  the  public 
laws,  and  because,  not  having  been  col- 
lated with  the  rolls,  it  could  not  be 
relied  on  with  certainty.  Thus,  in  the 
act  of  1799,  on  p.  686  of  that  edition, 
an  augmentation  of  the  marine  corps, 
by  *'  not  exceeding  two  first  lieute- 
nants, six  second  lieutenants,  eight  sur- 
geonSf  one  hundred  and  seventy  pri* 
vates,"  &c.  is  authorized.  The  true 
word  is  sergeants,  Bioren  and  Duane 
make  the  same  error.  In  the  act  found 
in  Story's  edition,  p.  1967,  the  whole  of 
^  3  is  wrong.  As  there  printed,  it 
provides  for  the  salary  of  a  cletk ;  as 


the  original  stands,  it  relates  to  the  ex- 
pense of  surveys  of  land.  It  is  right 
in  the  continuation  of  Bioren  and  Doane. 
The  mistake  arose,  probably,  from 
printing  from  a  copy  of  the  bill  as  ori- 
ginally introduced,  without  knowing 
that  it  was  amended,  by  striking  oat  &  3 
and  inserting  another  in  its  place.  Si- 
milar errors  are  found  in  volumes  8 
and  9  of  **  Laws  of  the  United  States." 
One  act  (that  of  1815,  chap.  70,  em- 
powering the  college  of  Georgetown, 
D.  C.  to  confer  academical  degrees,) 
seems  not  to  have  been  known  to  Judge 
Story,  or  Bioren  and  Duane,  as  they 
chapter  their  acts  without  any  reference 
to  it.  We  have  not  space  to  notice 
any  more  of  the  many  errors.  No  pro- 
vision has  ever  been  made,  that  any 
of  these  editions  should  be  even  prima 
facte  evidence  of  the  existence  of  the 
laws. 

The  occasion  was  embraced  by  con- 
gress, to  make  an  entire  reform  in  the 
mode  of  printing  the  laws,  and  to  have 
a  new  edition,  which  should  be  made 
right  without  regard  to  former  editions, 
and  the  result  is  the  edition  we  are 
now  noticing.  It  is  beautifully  printed, 
on  paper  of  good  quality,  and  with  a 
wide  margin  and  with  type  juat  large 
enough.  It  contains  all  the  laws  of 
the  United  States,  of  every  nature,  and 
all  the  joint  resolutions  and  treaties, 
in  eight  volumes.  But  the  public  acts 
are  printed  separately,  in  the  first  &Ye 
volumes.  The  sixth  volume  cotataios 
all  the  private  acts  ;  the  seventh  all  the 
Indian  treaties;  and  the  eighth  all  the 
foreign  treaties.  In  the  eighth  volume 
are  also  included  a  general  index  and 
convenient  tables,  among  which  is  a  ta- 
ble showing  the  difl^erences  in  the  chap- 
tering of  each  of  theabove  three  principal 
editions ;  so  that  a  person  who  owns 
this  edition  only  may,  by  this  table, 
find  a  reference  made  to  either  of  the 
other  editions,  if  made  by  year  and 
chapter.  These  tables,  with  a  gene- 
ral index  to  the  public  acts,  will  also 
be  bound  up  in  the  fifth  volume,  for 
those  who  mav  prefer  to  buy  the  poblie 
acts  only.  Thus,  government  has  a 
convenient,  accurate,  and  complete  col- 
lection of  all  the  acts,  treaties^  &e. ; 
while  the  profession,  by  buying  the 
first  five  volumes  only,  have  all  their 
wants  supplied.  A  n  entirely  new  mode 
of  chaptering,  which   is  sobstantially 
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the  8ame  as  that  adopted  in  Massaohu" 
setts,  has  also  been  adopted.  lo  fiioreD 
and  Doane,  the  acts  are  chaptered  con- 
secutively, to  the  end  of  each  volume. 
The  same  mode  is  adopted  in  the  to- 
lames,  in  continuation  of  that  edition, 
except  that  in  some  of  them  the  joint 
resolutions  are  also  chaptered  as  acts. 
Id    Story's  and  Shar8Wood*s  edition, 

^  the  acts  are  chaptered  consecutively,  to 
the  end  of  each  congress.  In  this  edi- 
tion they  are  chaptered  consecutively 
and  chronologically,  to  the  end  of  each 
session  of  each  confess.  The  order 
of  the  acts  is  also,  m  many  instances, 
changed,  in  order  to  preserve  the  chro- 
nological arrangement,  which  had  been, 
for  no  good  reason,  departed  from  in 
all  the  prior  editions.  When  a  former 
act  is  cited  b^  its  title,  a  marginal 
note  is  made,  giving  the  year  and  chap- 
ter. 

The  whole  has  been  carefully  col- 
lated with  the  originals  at  Washington, 
and,  by  an  act  of  the  session  of  1846, 
this  edition  is  made  competent  evidence 
of  all  the  laws,  &c.,  contained  in  it. 

*"  As  an  instance  of  the  labor  and  ex- 
pense bestowed  on  the  work,  we  are 
informed  that  a  whole  edition  of  five 
hondted  copies  was  thrown  away,  on 
account  of  some  defect  which  was  dis- 
covered in  the  plan,  and  all  the  stereo- 
type plates  were  altered.  It  is  hardly 
necessary  for  us  to  say,  in  conclusion, 
that  it  must  be  regarded,  not  merely  as 
the  best  edition  of  the  laws,  but  as  the 
only  one  worthy  of  the  country  or  the 
profession. 

The  Equitable  Jurisdiction  of  the 
Court  of  Chancery  ;  Comprising 
its  Rise,  Progress,  and  Final  Es- 
tablishment. To  which  is  prefixed , 
with  a  view  to  the  elucidation  of  the 
Main  Subject,  a  Concise  Account  of 
the  Leading  Doctrines  of  the  Com- 
mon Law,  in  regard  to  Civil  Rights, 
with  an  attempt  to  trace  them  to 
their  sources ;  and  in  which  the  va- 
rious Alterations  made  by  the  Legis- 
lature, down  to  the  present  day,  are 
noticed.  By  George  SpENCE,Esq., 
one  of  her  Majesty's  Counsel.  In  two 
volumes.  Vol.  I.  Philadelphia :  Lea 
&  Blanchard,  1846. 

This  is  a  substantial  looking  volume, 
of  more  than  seven  hundred  pages,  and 


a  second  is  announced  to  appear  early 
next  year.  We  shall  defer  an  extended 
examination  of  the  work  until  it  is  com- 
pleted. 

The  present  volume  has  for  its  ob- 
ject, to  trace  the  outlines  of  the  history 
of  the  laws  of  England,  so  far  as  they 
relate  to  property,  and  to  set  forth,  in  a 
short  compass,  their  leading  principles. 
One  great  aim  the  author  professes  to 
have  had  in,  view,  was  to  explain  how 
it  has  arisen,  that  those  laws  are  ad- 
ministered by  distinct  tribunals,  —  the 
courts  of  common  law  and  the  court  of 
chancery ;  and  to  point  out,  as  far  as  it 
could  be  done,  the  boundary  lines  be- 
tween their  respective  jurisdictions.  In 
order  to  accomplish  this  purpose,  the 
author  has  gone  back  to  the  period  at 
which  the  first  authentic  records  of  civil 
jurisprudence  in  England  commenced, 
namely,  the  introduction  of  the  Ro- 
man laws  and  institutions.  Upon  this 
branch  of  the  subject,  he  has  given 
evidence  of  immense  research,  and  has 
defended  hb  positions  by  copious  learn- 
ing, and  abundant  historical  illustra- 
tions. The  next  volume  will  be  (appa- 
rently) of  more  practical  value  than 
the  present ;  being  a  practical  view  of 
the  equitable  jurisprudence  administer- 
ed in  the  court  of  chancery,  in  all  its 
branches.  .The  work,  when  completed , 
cannot  fail  to  be  a  standard  treatise  of 
the  kind,  and  of  that  substantial  merit, 
which  will  insure  its  favorable  recep- 
tion on  both  sides  of  the  Atlantic. 

New  Books  Received.  —  An  Exami- 
nation of  the  Testimony  of  the  Four 
Evangelists,  by  the  Rules  of  Evidence 
administered  in  Courts  of  Justice.  With 
an  Account  of  the  Trial  of  Jesus.  By 
Simon  Greenleaf,  LL.  D.,  Royal  1  Pro- 
fessor of  Law  in  Harvard  University. 
Boston  :  Charles  C.  Little  and  James 
Brown.   1846. 

A  Treatise  on  the  Criminal  Law  of 
the  United  States ;  comprising  a  Digest 
of  the  Revised  Statutes  of  the  Gene- 
ral Government,  and  of  Massachusetts, 
New  York,  Pennsylvania,  and  Virgi- 
nia ;  with  the  Decisions  on  Cases  aris- 
ing upon  those  statutes ;  together  with 
the  English  and  American  Authorities 
upon  Criminal  Law  in  general.  By 
Francis  Wharton.  Philadelphia  :  James 
Kay,  Jr.,  &  Brother.  Pittsburg:  C. 
U.Kay.     1846. 
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To  the  Editor  of  the  Law  Reporter, 

The  Trial  bt  Jurt. — The  article 
on  this  subject,  id  the  September  nam- 
ber  of  die  Law  Reporter,  has,  to  every 
unprejudiced  mind,  stated  Teij  suffi- 
cient reasons  why  the  rules  of  exclu- 
sion of  jurors,  adopted  in  New  York, 
should  not  meet  with  approbation.  In 
South  Carolina,  the  question,  whether 
a  juror  could  be  examined  on  his  voir 
dire,  touching  his  prejudices  against 
the  prisoner,  and  the  expression  of  opi- 
nions as  to  his  guilt,  and  as  to  the 
general  prejadioe  of  the  community, 
was  decided  in  the  negative  in  the  year 
1813,  by  the  constitutional  court,  and 
has  been  ever  since  acquiesced  in,  with- 
out a  murmur,  by  the  bar,  the  bench, 
or  the  community.  The  case  of  T/te 
Stale  T.  Baldwin  will  be  found  in  the 
third  of  BrcTard's  Reports,  309.  Grrim- 
ke,  on  the  circuit,  refused  to  permit 
the  prisoner  to  examine  the  jurors,  and. 
on  appeal,  his  decision  was  sustained 
by  Colcock,  Smith,  and  Bay ;  Nott  and 
Brevard  were  for  allowing  the  examin- 
ation. Fortunately  the  two  last,  al- 
though most  eminent  and  distinguished 
as  lawyers  and  judges,  were  not  able 
to  introduce  the  rule  into  practice,  of 
examining  a  juror.  The  stem  inflexi- 
ble purity,  justice,  and  love  of  common 
law  principles,  which  characterized  Col- 
cock, Smith,  Bay,  and  Grimke,  on  this 
oecasionf  as  on  many  others,  saved  the 
country  from  a  beautiful  theory,  but  a 
destructive  practice. 

There  can  be  no  doubt  that  the  com- 
mon law,  from  its  earliest  days,  repu- 
diated the  notion  of  examining  a  juror. 
The  cases  cited,  by  the  author  of  the 
article  under  consideration,  and  in  the 
opinions  of  the  judges  in  The  State  v. 


Baldwin,  abundantly  show  this.  The 
inexpediency  of  such  a  rule  has  been 
most  ftilly  shown  by  the  result  of  the 
case  against  Polly  Bodine.  In  South 
Carolina,  before  Baldwin's  case,  the 
same  thing  very  nearly  occurred. 

In  the  case  of  The  State  v.  Jacobs, 
the  prisoner  was  about  to  be  tried  for 
the  murder  of  the  deputy  sheriff,  Fos- 
ter. It  was  a  crime  of  great  notoriety, 
and  had  created  a  great  deal  of  excite- 
ment. When  the  prisoner  was  put  to 
the  bar,  for  his  trial,  he  claimed  and 
was  allowed  the  right  of  examining 
each  juror,  as  to  his  opinion  of  his 
guilt.  Out  of  the  panel  of  forty-eight, 
only  two  answered  that  they  had  fonn- 
ed  no  opinion.  Tales  jurors,  according 
to  the  law  of  South  Carolina,  are 
drawn  from  the  inhabitants  of  the  city 
of  Charleston,  or  from  those  of  the 
towns  and  villages,  and  those  living 
within  five  miles  thereof.  The  whole 
tales  list  of  the  district  of  Fairfield 
(where  the  trial  was  to  be  had,)  was 
exhausted,  and  a  jury  could  not  be  had. 
The  prisoner  was  remanded  to  jail. 
Before  the  next  term  he  broke  jail,  fied 
the  state,  and  was  gone  more  (hart  twen- 
ty years.  He  was  brought  back,  by 
inhabitants  of  the  state  (Georgia.)  to 
which  he  had  fied,  tried  upon  the  same 
indictment,  every  witness  who  was 
present  at  the  murder  was  present  at 
the  trial,  testi6ed  with  great  minute- 
ness to  every  fact  and  circumstance  at- 
tending it ;  the  prisoner  was  convicted 
and  executed ! 

The  results  of  the  rule  of  practice, 
in  South  Carolina,  since  1819,  have 
been  perfectly  satisfactory.  For  a  fair 
and  impartial  trial,  at  the  earliest  pos- 
sible day,  has  uniformly  been  afibrded 
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to  the  prisoner.  Out  of  the  panel  of 
forty-eight,  he  never  fails  to  select  a 
jnry  to  whom  he  is  williog  to  commit 
the  trial  of  the  issue,  for  hfe  or  death. 
Such  a  thing  as  a  challenge  for  cause, 
ia  of  rare  occurrence  ! 

The  jurors  of  South  Carolina,  are 
drawn  by  a  child,  in  the  presence  of 
the  clerk,  sheriff,  and  judge,  in  term 
time,  for  the  next  succe^ing  term, 
from  a  list  of  the  inhabitants  of  each 
district,  who  have  resided  within  the 
same  for  two  years,  and  who  have, 
respectively,  a  freehold  of  fifty  acres  of 
land,  or  a  town  lot ;  or,  not  having 
such  freehold  qualifications,  who  have 
resided  within  the  same  for  six  months, 
and  have  respectively  paid  a  tax  of 
three  shillings  sterling.  This  list  is 
famished  every  three  years,  by  the  tax- 
collector  of  each  district.  The  venires 
to  compel  the  attendance  of  the  panels 
of  forty-eight  plea  and  petit  jurors,  and 
twenty-four  grand  jurors,  are  issued  by 
the  clerk ;  and  are,  by  law,  required  to 
be  delivered  to  the  sheriff  within  two 
weeks  after  the  adjournment  of  the 
^  court.  At  the  trial  term,  the  petit  and 
plea  jurors  of  twenty-four  men,  com- 
prising juries  No.  1  and  No.  2  of  twelve 
men  each,  are  drawn  by  a  child,  in  the 
presence  of  the  clerk,  sherifiT,  and 
judge.  When  a  capital  case  is  called 
for  trial,  the  jury  is  begun  to  be  made, 
by  commencing  at  the  head  of  jury  No. 
1,  and,  if  neeo  be,  proceeding  through 
No.  2.  If  both  be  exhausted,  and  the 
jury  be  not  made  up,  the  supernumera- 
ries are  drawn,  and,  as  drawn,  are  pre- 
sented to  the  prisoner.  If  they  be  ex- 
hausted, and  still  the  jury  is  not  made, 
resort  is  had  to  the  tales. 

This  apparently  perfectly  impartial 
and  pure  mode  of  obtaining  a  jury  has, 
latterly,  been  much  corrupted,  and 
brought  into  disrepute.  The  interval 
of  near  six  months,  between  term  and 
term,  aflfords  to  parties  the  opportunity 
of  knowing  the  persons  who  are  to 
compose  the  next  juries,  of  conversing 
with  and  prejudicing  them,  and,  if  need 
be,  of  tampering  with,  and  even  brib- 
ing such  as  can  be  tampered  with  and 
bribed.  This  might  be  obviated,  by 
directing  the  clerk  to  suffer  no  one  to 
see  the  names  of  those  drawn  as  jurors, 
were  it  not  for  the  unfortunate  provi- 
sion of  the  act  of  1839,  which  requires 
the  venire  to  be  delivered  to  the  sheiifif 


within  two  weeks  after  the  adjonrnmeqt 
of  the  court. 

The  inestimable  value  of  the  trial  by 
jury  makes  it  the  duty  of  every  freeman, 
and  especially  of  every  lawyer,  to  point 
out  every  defect  in  its  practical  work- 
ing, in  every  section  of  our  broad  and 
happily  diversified  country  ;  so  that 
they  may  be  removed,  and  this  noble 
palladium  of  life,  liberty,  and  property, 
be  made  as  perfect  as  human  nature 
admits.  A. 

Springjleldj  S.  C.  September  10, 1846. 

Liability  of  Partners  to  third 
Parties. — It  has  been  hitherto  held, 
that  where  there  is  an  agreement  to 
share  the  profits  of  an  established  con- 
cern with  others,  and  the  name  of  a 
party  is  held  out  as  thus  interested,  he 
IS  liable  to  third  persons  for  credit  given 
to  the  concern,  though  not  known,  at 
the  time  by  the  creditor  to  belong  to  it, 
and  though  no  credit  was  given  to  him, 
individually.  And  see  Fox  v.  Clifton  (6 
Ring.  794,  per  Tindal,  C.  J.) ;  Bond 
V.  PUlord,  (3  M.  &  W.  357) ;  Waugh 
V.  Carver,  (2  H.  Bl.  235) ;  Cheap  v. 
Oramond,  (4  B.  &  Aid.  663.)  Where 
the  partnership  has  really  ceased,  it 
seems  that  the  mere  fact  of  one  of  the 
partners  continuing  to  be  held  out,  does 
not  suflice  to  render  him  liable.  In 
Holcroft  V.  Hoggins,  (15  Law  Journal, 
C.  P.  129,)  credit  had  been  given  for 
articles  supplied  to  a  newspaper,  of 
which  the  defendant  had  been  a  proprie- 
tor, but  had  ceased  to  be  so  before  the 
contract  was  entered  into  with  another 
proprietor,  but  the  defendant's  name  re- 
mained as  the  registered  proprietor.  It 
was  held  that  he  was  not  liable  ;  and  so 
much  stress  was  laid  in  the  judgment  up« 
on  the  fact,  that  no  credit  was  given  to, 
the  defendant  personally,  that  the  rule 
as  previously  settled  is  certainly  modified 
by  the  recent  decision.  Tindal,  C.  J., 
says ;  '*  The  question  is,  whether  the 
defendants  were  contractors,  and  not 
whether  they  were  proprietors  of  the 
newspaper  in  which  the  articles  were 
inserted ,  and  the  evidence  is^  that  the 
contract  was  made  by  L.  alone.  It 
may  be  true,  that  they  held  themselves 
out  to  the  world  as  proprietors,  and  if 
it  had  been  shown  that  credit  was  given 
to  them  on  that  account,  it  might  be  a 
different  question."  This  somewhat 
new  doctrine  has  been  partially  applied 
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by  Mf  •  Baron  Parke,  in  the  niii  prius 
case  o{  Lowe  v.  Wilson,  to  railway  pro- 
TisioDal  committee  men,  who  are  held 
not  to  be  liable  to  third  parties,  though 
their  names  are  held  oat  to  the  public, 
if  there  was  a  managing  committee,  to 
whom  credit  was  directly  given  ;  a  deci- 
sion upheld  by  Pollock,  C.  B.,  in  the 
subsequent  case  of  Banks  t.  Goode,  (7 
Law  Times,  286.)  It  is  difficult  to 
EToid  the  conclusion,  that  partners  are 
no  longer  liable  on  contracts  with  the 
firm  or  concern  to  which  they  belong, 
though  held  out  to  the  world  as  such, 
unless  it  be  shown  that  credit  was  in 
some  way  giyen  to  them  individually. 
This  doctrine  cannot  be  reconciled  with 
the  law  hitherto  declared  on  this  point, 
in  the  cases  above  cited,  or  in  that  of 
Carters.  WhaUev,  (1  B.  &  Ad.  11,) 
which  must  be  held  invalidated.  —  Law 
Magazine. 

Bankrupts  in  Massacbusbtts.  — 
We  have  been  favored,  by  the  clerk  of 
the  circuit  court  of  the  United  States 
for  this  district,  with  a  statement,  ex* 
hibiting  the  number  and  amount  of  ap- 

Elications  for  relief,  under  the  bankrupt 
kw  in  Massachusetts,  from  which  we 
gather  the  following  interesting  parti- 
oufaurs :  — 

Number  of  applicants  for  re- 
lief, under  toe  act 

Number  proceeded  against,  m 
itwitwrn    ... 

DiscootiDued,  by  leave  of  court 

Dismissed,  for  want  of  prose- 
cution   

Number  who  received  a  dis- 
charge        .... 

Aggregate  number  of  creditors 
given  in  by  appKcauu 

Aggregate  amount  of  debts, 
given  in  by  the  applicanu   $34,648,396  69 

Aggregate  amount  oi  property 
sarreudered  by  the  appli- 
cants .  .        .         •16,834,459  10 

Aggregate  costs  of  the  judicial 
proceedings^  had  under  the 
law $98,330  62 

About  five  millions  of  debts  were  se- 
cured by  mortgages,  and  other  liens 
upon  the  property  of  the  bankrupts, 
not  included  in  the  aggregate  amount  of 
property  surrendered. 

Of  the  property  surrendered,  after 
deducting  liens  and  securities,  there  was 
received  and  distributed  the  sum  of 
1 1,085,723  38  in  cash,  being  about 
twenty  per  cent,  oq  the  claiosB  aetnally 
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proved  against  the  estates  of  the  bank- 
rupts. 

We  understand  that  there  is  no  pe- 
tition now  pending  in  court ;  the 
whole  of  this  immense  amount  of  boai- 
ness  having  been  nearly  brought  to  a 
conclusion.  When  it  is  recollected , 
that  almost  the  whole  of  this  labor  has 
been  done  in  a  court  with  a  single 
iudge,  it  will  be  acknowledged  that 
here  is  an  instance  of  *'  judicial  dee- 
patch  '*  worthy  of  imitation,  and  almoei 
without  a  parallel.  It  also  shows,  be- 
yond all  possibility  of  contradictioo, 
that  there  is  no  necessary  connection 
between  proceedings  in  equity  and  those 
interminable  delays,  which  are  so  gene- 
rally regarded  as  a  part  of  it. 

ChISP  JuSTICt  OF  THE  ENGLISH  COM- 
MON Pleas.  —  The  unexpected  death 
of  Sir  Nicolas  Tindal,  says  the  London 
Times,  is  one  of  those  events  which 
seem  expressly  timed  to  warn  us  that 
other  powers  have  a  voice  in  human  ar- 
rangements. Had  the  Lord  Chief  Jos^ 
tice  died  only  ten  days  since,  or  had 
that  event  been  preceded  by  the  usual 
length  of  warning,  it  is  unneceesary  to 
say  how  much  the  late  Ministers  would 
have  prized  the  opportunity  of  reward- 
ing a  meritorious  and  faithful  ally.  He 
has  just  survived  their  reign ;  and  at 
the  very  moment  of  all  others  most  con- 
venient to  the  new  Government,  he  has 
resigned  his  emoluments  and  honors  in- 
to the  lap  of  the  incoming  Premier.  Sir 
Frederick  Thesiger,  whom  for  many 
reasons  we  should  warmly  have  con- 
gratulated on  such  a  promotion,  mast, 
for  the  present,  **  wrap  himself  in  his 
own  virtue,"  and  Sir  Thomas  Wilde 
suddenly  finds  himself  at  the  height  of 
his  ambition.  Yesterday  a  private  bar- 
rister and  ex- Attorney-General,  rather 
the  worse  for  politics  and  office,  to-day 
he  beoomesper  salivm  Lord  Chief  Jus- 
tice of  the  Common  Pleas.  Mr.  Jervis 
takes  his  place  as  Attorney*  General. 
This  strange  coincidenoe  of  course  does 
not  end  in  itself.  This  rooming  the 
electors  of  Worcester  will  meet,  as  they 
imagine,  to  re-elect,  with  no  small  grat- 
ulaiion  and  triumph,  their  old  friend 
Sir  Thomas  Wilde.  He  for  once  will 
not  be  at  his  post,  or  if  there,  will  only 
present  himself  to  decline  those  high 
honors  he  yesterday  so  anxiously  so- 
licited. 
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lo  the  seventh  Tolume  of  the  Law  Report- 
er, we  puhlished  a  report  of  the  case  of 
Conrad  ▼.  WUliamtf  in  which  a  new  trial 
was  ordered.  There  has  been  one  trial 
since,  and  the  junr  were  onable  to  agree. 
By  the  following,  irom  the  Ithaca  Chronicle, 
it  appears  that  there  has  been  still  another 
trial :  "  The  cause  of  Conrad  ▼.  WUliarM^ 
for  breach  of  marriage  promise,  tried  at  the 
drcoit  court  in  this  vilfaffe,  last  week,  occu- 
pied fiTe  days,  and  was  ine  only  cause  tried 
at  this  circuit.  It  was  the  third  time  the 
cause  bad  been  tried;  a  new  trial  having 
been  granted  aAer  the  first,  in  which  the 
verdict  was  •8,000  for  the  plaintifi*.  and  the 
jnry  failing  to  agree  in  the  second.  After 
the  cause  bad  been  given  to  the  jury  on 
Pridav  evening,  they  reported,  at  about  ten 
o'clock,  tbeir  inability  to  agree.  They  were 
sent  out  affain,  for  fbrther  deliberation.  At 
five  o'clock,  on  Saturday  morning,  the  court 
was  sammooed  by  the  court-bouse  bell,  and 
again  the  jury  reported  their  inability  to 
agree.  Once  more  they  were  sent  out  for 
further  deliberation.  About  nine  o'clock  they 
reported,  for  the  third  time,  their  inability  to 
agree.  Jadge  Parker  assured  them  that  the 
drcumstance  was  unfortunate ;  be  regretted 
that  ther  bad  passed  so  uncomfortable  a 
night ;  that  he  would  endeavor  to  have  them 
more  comfortably  provided  for  in  future ;  he 
would  remain  in  town  until  Monday  morn- 
ing, to  receive  their  verdict,  if  they  should 
be  able  by  that  time  to  agree ;  if  not,  he  had 
a  circuit  to  hold  at  Albany,  after  which,  and 
probably  in  about  two  weeks,   be  would 


affain  attend  to  receive  their  Terdict,  should 
they  be  prepared  to  render  it:  in  f he  mean 
time  the  shenfi*  would  take  all  proper  care 
for  their  accommodation  and  comfort  1  Ano- 
ther brief  half  hour's  deliberation  enabled 
the  jury  to  report,  that  they  had  agreed  on 
their  verdid^  which  was  rendered  for  the  de- 
fendant 

An  obliging  correspondent  in  Belfast,  Me., 
states,  in  a  recent  letter  to  us,  that  we  made 
a  mistake  in  the  statement  of  the  decision  of 
Merrill  v.  Parker^  (24  Maine  R.  89,)  in  our 
last  number.  p«  223.  Instead  of  reading, 
"  it  was  held  that  this  action  could  not  be 
maintained,  (Whitman.  C.  J.  dissented,)"  it 
should  read,  "  it  was  held  this  action  could 
be  maintained,  (Shepley,  J.  dissented.)"  The 
mistake  was  not  more  ours  than  the  report- 
er's, who  corrected  it,  however,  in  a  fly  leaf 
at  the  end  of  the  volume. 

The  London  Law  Marine  thus  speakt 
of  grand  juries :  Grand  juries  are  the  great 
impediments  to  criminal  courts,  obstructions 
to  justice,  and  wanton  causes  of  dels  v,  with- 
out even  a  shadow  of  benefit.  We  have 
known  many  clear  cases  for  conviction,  in 
which  they  nave  ignored  bills ;  one  very  re- 
cently where  the  prisoner  intended  to  plead 
guilty. 

It  has  hitherto  been  held  in  Euj^land,  that 
forbearance  to  prosecute  a  suit  is  a  good 
consideration  for  a  promise  to  pay  debt  and 
costs.  In  the  late  case  of  Waae  v.  Simeon^ 
(16  Law  Joum.  114,)  it  was  held,  that  this 
IS  so  only  when  there  was  a  good  cause  of 
action,  and  the  suit  stayed  could  have  beea 
maintained. 


Ineobents  m  jSIossacljttsetta* 


Mum  orioaslTMl. 

IMdeoee. 

OoMimtioii. 

NuMoTIUMrarJadfa. 

Adams,  llUlwiird, 

Naitck, 

Shoe  Manufacturer, 

Aug.    G, 

Nathan  Bruuk*. 

Arnold,  In  R. 

Bimintree, 

Boot  Maoufkcturer, 

July  S9 

Aaron  Preacott. 

Atkinson,  William, 
Austin,  William, 

Newbury, 

ri>nner. 

^^fS: 

B.Mosel0y. 

Boston, 

raamaler. 

Bradford  t^umnar. 

B.  (iltef  ible)  Jonathan, 

Pall  River, 

Laborer, 

"   JM 

C.  J.  Unlmea. 

Baebelder.CaJvin, 
Baley,  PhUlIp, 
Barber,  Cortis  H. 

Lowell, 

Physician, 

July  30, 

J.  G.  Abbott, 

New  Bedford, 

Trader, 

Aug.  13, 

O.  PreacoU,  J.  P. 

Framlngham, 

Trader, 

*  •  19,' 

Nathan  BnMtks. 

Barrett,  R.  B. 

Boston, 
Marbiehead, 

Houaawright, 

"      5, 

Bassett,  JoMpb  R. 

Trader, 

"    14, 

John  0.  King. 

Bebo,  Label, 

Bontnn, 

Ury  Gooda  Dealer, 

"      5 

Bradford  Sumner. 

Belcber,  Charles, 

Worcester, 

Raker, 

*»      4, 

laaac  Davis. 

Btenchard,  Isnac  D. 

Beaton, 

Apoihwary, 

**    » 

Georce  8.  Hilhird. 

Blanchard,  Nathan, 

Trader, 

July  18, 

Aaron  Preacott. 

Bolt,  Stacy  R. 

tfalem. 

Tailor, 
ManulWtarer, 

Aug.  17, 

David  Roberts. 

Bradford,  George  8. 
Burke,  Israel  M. 

Miinmry, 

••    90, 

Isaac  Davl«. 

Salem, 

Pedlar, 

"      8. 

JohnG.  King. 

Barley,  Alfred, 

Bam  ham,  David,  «eCo. 

CiMnberiaIn,  Calvin  T. 

Salem, 

Trader, 

"    98 

John  G.  Khig. 

HaverhDI, 

?hoe  Manufacturer, 

«    96, 

James  H.  Duneaa. 

Lowell, 

dtable  Keeper, 

Sept.  10, 

J.  G.  Abbott. 

Cbeatsr,  Cbarles* 

Lynn, 

Innbolder, 

Aug.  98, 

John  0.  King. 
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Nanw  of  Inaolveat. 


Clark,  George, 
Cole,  Wiiliam  C. 
Conmnt,  Nahum, 
Connell,  Wiiliam  M. 
Cook,  VVinthrop  D. 
Corey,  ClUha, 
Carrier,  Nathaniel, 
Derrick,  John  A. 
Diamond,  Joalab, 
Drown,  Nathaniel, 
Dure II,  Samuel  J. 
Eaton,  Job, 
Eddy,  John  Ac  Jeeae, 
Emenon,  Oliver, 
Famum,  C.  C. 
Flags,  Luelufl, 
Freelove,  Caleb, 
French,  Cbarlee  A. 
Fraat,  Harlow, 
Fuller,  Charlefl, 
Garnion,  Joaeph  Y, 
Gerrlah,  William  L. 
Glbeon,  Edwin  O. 
Hamilton,  Oliver  U. 
Hinckley.  Wilson, 
Holmea,  laaac  S. 
Houghton,  Daniel  O. 
Howard,  Asel, 
Huntington,  Charlea  F. 
Huntmn,  Wmiam  R. 
Jonea,  Simon, 
Joaalyn,  William  C. 
Knight,  Jamea,  Jr. 
Lake,  Eleaxer, 
Lawrence,  William, 
Lovering,  Samuel  P. 
Maiony,  Michael, 
MarKhHll,  Joel  M. 
Mathenon,  Samuel  W. 
Moulton.  Simon, 
Munro,  Edward, 
Nicbula,  John. 
Fackiud,  Culvin, 
Peters,  Daniel  C. 
Phelpa,  Samuel  D. 
Pratt,  Sylvanu*  6. 
Pray,  Joehna, 
Preacott,  William, 
Putnam,  John  F. 
Railton,  William, 
Koai,  Mfiees, 
Ryder,  Aleiander  O. 
Baundera,  Savory, 
Bawin,  Charlea  H. 
Bawin,  R.  H. 
Saxton,  M.  P. 
Senbuiy, Isaac, 
Seavy,  George  W, 
Shepard,  Israel  D. 
Sherburne.  George  M. 
Slater,  Joseph  K. 
Smith,  James  M. 
Snow,  Francie, 
Soper,  Benjamin  P. 
Spare,  Jami'S  B. 
Sprague,  Reuben  O. 
Thomas,  Caleb, 
Tilden,  Henry, 
Tower,  Jamea  M. 
Walter,  James  S. 
Weed,  Fitch, 
Wentworth.  Stephen  Jr. 
Wheaton,  Henry  S. 
Wheeler,  Benjamin  F. 
Wliittier,  George, 
Wllaon,  Charlea, 
Wil«on,  Charlea  O. 
Worth,  Henry  C. 
Wy man,  John  B. 


Dorchester, 

Suttiin, 

Westford, 

Boston, 

Provlncetown, 

Grolon, 

Haverhill, 

Waltbam, 

Roxbury, 

Pawtttcket, 

Chelsea, 

Haverhill, 

Fall  River, 

Lynnfleld, 

Haverhill, 

Boston, 

New  Bedford, 

StoughtoD, 

Pitcbburc, 

Randolph, 

Lexington, 

New  Bedrord, 

PUchburg, 

North  Bridgewater, 

Karnatable, 

Plymouth, 

Lowell, 

Randolph, 

Boston, 

Boston, 

Lynn, 

Bast  Bridgewater, 

Newbury, 

Topefleld, 

Boston, 

Pitch  burg, 

Pall  River, 

Lowell, 

Methuen, 

Boston, 

New  Bedford, 

Haverhill, 

Stoughtou, 

l^owell, 

Pitchburg, 

Boston, 

Boston, 

Boston, 


Boston, 

Haverhill, 

New  Bedford, 

Salem, 

Worcester, 

Boston, 

Boston, 

Lowell, 

Boston, 

Salem, 

Boaton, 

Boston, 

Lowell, 

Randolph, 

Taunton, 

Boaton, 

Boston, 

Marahfleld, 

New  Bedford, 

Bostoi^ 

Pepperell, 

New  Bedford, 

Milton, 

()udli*y, 

Pitchburg, 

Haverhill, 

Quincy, 

New  Bedford, 

Nantucket, 

Worcester, 


Cabinet  Maker, 

Aug.  91, 

Carpenter, 

"99 

Yeoman, 

«•    18, 

Stone  Cotter, 

"      7 

Mariner, 

"      3 

Yeoman, 

«>    90 

«      7 

Palmer, 

"    99, 

Broker, 

«    90^ 

Housewrlgbt, 

"      5^ 

Laborer, 

"      6, 

Cabinet  Maker, 

Mar.  19, 

Manufacturers, 

Aug.  10, 

GenUeman, 

*»    10 

Shoe  Manufactorar, 

«    96 

Clerk, 

"    17 

Stone  Cutter, 

"    94; 

Trader, 

July  18, 

Cabinet  Maker, 

Aug.  4 

Trader, 
Stone  Worker, 

July  98, 
Aug.fKI, 

Dniggist, 

"      5, 

Carpenter, 

"    99, 

Varuisher, 

Sept.  5, 

Master  Mariner, 

Aug.  90, 

Laborer, 

"      5. 

Teamster, 

July  98, 

Trader, 

./  89, 

Bookseller, 

Aug.   1, 

Innholder, 

"94 

Cordwainer, 

"    91 

Tailor, 

«    10, 

Housewrfgbt, 

"      5^ 

Yeomao, 

"    97, 

Trader, 

"    31 

Carpenter, 

"    15, 

Laborer, 

"    10, 

Painter, 

«    99; 

Carpenter, 

"    19, 

Housewright, 

«    98 

Boot  Mauuiactarer, 

«    15, 

July  99, 

"    93, 

Laborer, 

Aug.  15, 

Yeoman, 

"    17 

Harness  4tTr.MU>r, 

«    94,' 

Trader, 

"    S, 

Harneas  Maker, 

"    15 

Restorator, 

««    19^ 

Hatter, 

"    19, 

Trader, 

Mar.  19, 

Cabman, 

Aug  11, 

Trader, 

"    15 

Machinist, 

"    96. 

Furniture  Dealer, 

"    10^ 

Bookaeiler, 

"      1 

Currier, 

July  91, 

Trader, 

Aug.  15, 

Trader, 

"98, 

Trader, 

"    15^ 

Hnrnesa&Tr.MakV, 

"    94, 

Trader, 

July  91, 

Boot  Manufacturer, 

^'  93 

Merchant, 

Aug.  95, 

Carpenter, 

"•  28 

Housewright, 

"    99, 

Housewright, 

"     13, 

Painter, 

"    18, 

•«    90 

Shoe  Dealer, 

"    99, 

Cordwainer, 

"     14^ 

Victualler, 

••    9U 

Liwyer, 

"  96; 

Carpenter, 

«    31, 

Shoe  Manufacturer, 

May  29, 

Stone  Cutler, 

Aug.  95 

Trader, 

"    91 

Shoe  &  Hat  Dealer, 

July    9, 

Trader, 

Aug.  95, 

S.  Leiand. 
Isaac  Davia. 

G.  Abbott. 
Bradford  Sunoei^ 
L.  Scudder. 

0.  Abbott, 
John  O.  King. 
George  W.  WaireB. 
Aaron  Preacott. 
Horatio  Pratt. 
Bradford  Sumnw. 
Jamea  H.  Duncan. 
C  J.  Holmea. 
David  Roberts. 
Jamea  H.  Duncas. 
George  S.  HUlard. 
U.  Preacott,  J.  P. 
Aaron  Preacoct. 
Charlea  Maaon. 
Aaron  Preaoutt. 
George  W.  Waitw. 
O.  Preacott,  J.  P. 
Charles  Maaon. 
Welcome  Yoang. 
N.  Marston. 
William  Thomaa. 
J.  O.  Abbott. 
Aaron  Prcaoolt. 
Bradford  Sumner. 
Bradford  Sumner. 
John  O.  King. 
Welcome  Yoob^ 
O.  Roberta. 
David  RobMla. 
Bradford  Sumner. 
Henry  Chapio. 
C.  J.  Holmea. 
J  G.  Abbott. 
James  H.  Dnneu. 
George  8.  HUlard. 
J.  H.  W.  Pafe. 
Jamea  U.  Dunoaa. 
Aaron  PrescoO. 
J.  O.  Abbott. 
Cbarlea  Maaon. 
Georga  8.  HUlard. 
Bradford  Sumner. 
Bradford  Sumner. 
Bradford  Sumner. 
Bradford  Sumner. 
Jamea  U.  Duncan. 
O.  Preseott,  J.  P. 
David  Roberta. 
H.  Chapin. 
Georaa  S.  BDIard. 
Bradford  Samner. 
J.  G.  Abbott. 
Bradford  Sumner. 
John  O.  King. 
Bradford  Sumner. 
George  S.  HUlard. 
S.  P.  P.  Fay. 
Aaron  Preaooct. 
Homtio  Prntt. 
Bradford  Snmner. 
George  S.  Hillaid. 
W.  Thomaa. 
J.  H.  W  Page. 
Georte  S.  RiHard. 
B.  Russell. 
O.  Pnescolt,  J.  P. 
S.  Leiand. 
B.  F.  Thomas. 
Charles  Mason. 
James  H.  Duncaa. 
N.  F.  Saffitrd. 
O.  PreacoU,  J.P. 
George  Cobb. 
U.  Chapin. 
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CHIEF  JUSTICE  PARSONS. 

At  the  close  of  the  summer  term  of  the  Dane  Law  School,"  in 
1844,  Judge  Story  was  requested  by  the  students  to  lecture  on  the 
character  of  some  of  the  distinguished  lawyers  with  whom  he  had 
been  acquainted.  He  acceded  to  their  request  with  his  usual 
kindness,  and  selected,  as  the  subject  of  his  remarks,  WiOiam 
Pinkney  and  Chief  Justice  Parsons.  The  writer,  a  member  of 
the  senior  class,  reported  as  accurately  as  he  could  the  sketch  which 
Judge  Story  gave  of  Parsons  without  any  thought,  at  the  time,  of 
publishing  it.  As  a  report  of  the  observations  concerning  Pink- 
ney has  lately  appeared,  he  is  induced  to  believe  that  the  follow- 
ing incidents  and  anecdotes  related  by  Judge  Story  of  the  Chief 
Justice  of  Massachusetts,  may  afford  some  entertainment  to 
the  readers  of  the  Law  Reporter.  They  are  given  below  in 
the  lecturing  style,  just  as  they  were  taken  down  at  the  time. 

It  is  not  my  intention,  gentlemen,  to  attempt  anything  more  than 
to  give  you  a  brief  sketch  of  some  lawyers  of  distinguished  abili- 
ties and  learning,  with  whom  I  have  had  the  honor  and  satisfaction 
of  being  acquainted  in  the  course  of  my  not  short  juridical  (as 
contradistinguished  from  my  judicial)  life.  It  will  be  most  easy 
and  proper  for  me  to  confine  my  observations  to  that  portion  of  the 
lives  of  these  remarkable  men,  which  does  not  generally  fall  within 
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the  province  of  our  stately  biographies  and  histories.  In  this 
country  we  have,  strictly  speaking,  no  biographies,  no  memoirs, 
such  as  they  have  in  France,  showing  us  the  private  life  and  tastes 
and  habits  of  our  great  men.  We  write  eulogies,  and  dress  them 
up  in  robes  of  state,  as  if  it  would  not  do  to  suffer  the  public  to  see 
them  except  at  a  distance,  and  on  the  stage  where  they  act.  True 
greatness  appears  to  the  best  advantage  when  you  view  it  nearest, 
and  men  of  extraordinary  minds  and  virtues  have  made  the  strong- 
est impress  on  those  who  knew  them  most  intimately.  Such  men 
are  not  the  less  great  for  their  moments  of  relaxation  and  familiar 
intercourse,  and  it  is  by  no  means  to  their  disadvantage  to  exhibit 
them  sometimes  "  dulce  redentUy^^  as  well  as  "  dtdcer  loquentum.^^ 

I  once  attempted  to  induce  a  distinguished  solicitor  general,  who 
had  a  very  long  and  familiar  acquaintance  with  many  lawyers  of 
great  reputation,  to  write  their  memoirs.  He  promised  to  do  so, 
but  his  extensive  business  prevented  the  undertaking  until  late  in 
life,  and  now  the  task  will  never  be  accomplished.  Had  he  per- 
formed that  labor  he  would  have  produced  one  of  the  most  useful 
and  entertaining  works  that  could  be  given  to  our  profession. 

Parsons  was  a  man  who  belonged  not  to  a  generation,  but  to  a 
century.  The  class  of  men  of  which  he  was  a  member,  is  an  ex- 
tremely small  one.  I  think  I  have  known  a  man  Uke  him.  In  his 
wonderful  wisdom  and  vigor  of  mind  he  bore  a  strong  resem- 
blance to  Hamilton,  with  whom  I  had  not  the  honor  of  being  per- 
sonally acquainted.  Parsons  was  born  in  the  year  1750,  and 
studied  law  with  Judge  Bradbury  of  Falmouth  (now  Portland.) 
He  opened  an  office  at  Newburyport.  He  was  in  full  practice 
when  I  came  to  the  bar.  He  was  even  at  that  time  a  head  and 
shoulders  taller  than  any  man,  not  merely  there,  but  in  the  whole 
state.  The  fact  that  he  had  no  equal  deprived  him  of  oppor.timi- 
ties  for  the  exhibition  of  his  prodigious  abilities,  and  rendered  un- 
necessary that  extraordinary  exertion,  which  is  usually  made  by 
ambitious  men  to  maintain  a  great  reputation.  His  fame  might 
and  would  have  been  much  extended  by  rivalry.  But  there  could 
have  been  no  augmentation  of  his  ardor  and  diligence  in  the  pur- 
suit of  knowledge.  He  mastered  whatever  he  directed  his  ener- 
gies upon  with  the  most  surprising  ease  and  rapidity.  He  loved 
the  old  law  supremely.  He  studied  it  ardently  and  continually, 
and  made  himself  thoroughly  master  of  all  its  principles. 

He  was  in  the  habit  of  writing  dissertations  on  many  disputed 
points  of  law  which  most  lawyers  would  consider  of  little  import- 
ance on  account  of  their  rare  occurrence  in  practice.  In  the  lat- 
ter part  of  his  life  he  told  me  this  incident,  and  I  think  it  important 
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for  you  to  remember.  On  some  occasion,  in  the  course  of  an  ar- 
gument, a  difficult  question  of  this  nature  unexpectedly  arose. 
Parsons  had  formerly  given  it  a  thorough  examination,  and  had 
written  out,  for  his  own  amusement  and  satisfaction,  the  result  of  his 
inquiries.  His  strong  memory  now  supplied  him  with  this  informa- 
tion, and  he  proceeded  to  bring  all  his  learning  to  bear  upon  the 
question.  He  opened  on  the  court  with  the  whole  of  his  vast 
power,  clearing  up  what  was  obiscure  and  dark  like  a  flash  of 
lightning.  The  court  was  amazed  at  so  much  legal  erudition,  and 
could  scarcely  conceive  of  a  limit  to  the  resources  of  a  mind  so 
well  prepared  for  every  emergency. 

The  person  of  the  Chief  Justice  has  frequently  been  well  de- 
scribed. He  was  about  five  feet  ten  inches  in  height,  somewhat 
corpulent,  and  of  a  heavy  appearance.  His  forehead  was  high 
and  smooth,  he  wore  a  reddish  wig,  (for  he  was  bald  at  an  early 
age,)  which  was  rarely  placed  upon  his  head  properly.  His  mind 
was  well  adjusted,  his  wig'  never.  He  generally  wore  a  bandanna 
kerchief  about  his  neck  to  protect  it  from  cold  winds.  His  eye 
was  clear,  sharp,  keen,  and  deep  set  in  his  head.  It  looked  through 
and  through  you.  It  seemed  to  me  the  eye  of  the  embodiment  of 
the  old  law,  piercing  you,  seeing  and  discovering  everything  with 
astonishing  penetration.  It  was  a  glance  that  few  men  could  bear 
to  have  steadily  fixed  upon  them. 

He  was  not  very  grave.  He  had  an  abundant  and  inexhausti- 
ble wit  and  pleasantry  which  he  delighted  to  exhibit  on  proper 
occasions.  His  repartees  were  surprisingly  ready,  appropriate, 
and,  if  he  chose,  severe.  The  young  members  of  the  bar  used 
to  gather  around  him,  like  the  disciples  of  Socrates,  to  enjoy  his 
pleasant  and  highly  valuable  instruction.  A  kind  word  from  him 
(and  he  had  many  of  them  for  young  men)  went  deep  into  the  heart, 
and  was  never  forgotten.  Parsons  was  not  merely  a  lawyer.  He 
read  everything.  He  was  an  excellent  mathematician  and  a  good 
scholar  in  the  classics.  He  was  fond  of  novels,  and,  like  Chief 
Justice  Marshall,  would  spend  the  night  over  a  romance,  and  the 
next  day  would  read  metaphysics  with  equal  delight. 

"When  at  Salem  the  bar  usually  met  at  dinner  at  the  same  table, 
but  Parsons  preferred  a  private  house.  He  was  shy,  and  did  not 
willingly  go  into  crowded  company.  But  he  frequently  met  us  in 
the  evening,  and  we  had  then  an  opportunity  of  enjoying  his  con- 
versation. He  touched  upon  everything,  and  left  us  equally  aston- 
ished and  delighted  with  his  learning,  his  wit  and  his  wisdom. 
His  wit  was  brilliant,  but  never  harsh,  and  it  never  reflected  upon 
die  conduct  of  others.     While  he  kept  us  in  a  continual  roar,  we 
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bad  no  fear  that  the  amusement  would  be  at  our  expense ;  that  the 
shaft  would  be  aimed  at  us.  It  was  bright  and  flashy,  but  it  never 
scorched.  He  was  retired  in  his  habits,  but  if  you  met  him  at  his 
table,  you  would  be  so  fascinated  with  bis  kindness  and  extraordinary 
powers  of  conversation,  that  you  would  take  your  leave  with  infinite 
reluctance.  He  loved  the  old  law  to  the  end  of  his  life  ;  he  had 
a  deep  knowledge  of  the  "  year  books,"  and  advised  me  to  read 
them.  I  did  so,  and  I  once  had  occasion  to  use  them  before  him. 
In  the  case  which  I  argued,  the  authority  of  Chief  Justice  Hale 
was  against  me.  I  undertook  to  show  that  Hale  was  either  mis- 
represented, or  was  wrong ;  when  I  stated  my  point.  Parsons  said 
to  Mr.  J.  (the  counsel  against  me)  <<  It  is  a  bold  thing  to  attack 
Lord  Hale."  "  It  may  be  so,"  I  replied ;  but  I  trust  that  I  shall  suc- 
ceed in  convincing  your  Honor  that  Hale  is  wrong."  I  had 
translated  about  thirty  cases  from  the  year  books.  I  shall  never 
forget  the  delight  with  which  Parsons  listened  to  them.  When  I 
had  finished,  he  said,  ^'I  believe  brother  Story  is  right.  I  will 
consider  the  matter  more  deeply."  I  relate  this  incident  to  show 
the  character  of  his  learning,  and  his  opinion  of  the  necessity  of 
drinking  from  the  fountains  of  our  old  English  law. 

When  he  came  upon  the  bench;  there  was  in  use  in  Massachu- 
setts an  action  for  the  recovery  of  real  property,  which  was  neither 
the  action  of  "  ejectment"  nor  the  old  "  writ  of  right."  He  was 
the  first  to  introduce  into  our  practice  the  "  writ  of  right,"  and  the 
whole  body  of  the  law  incident  to  it.  Commercial  law  was  little 
known  in  his  day,  but  towards  the  close  of  his  life  it  began  to  be 
studied.  He  mastered  it,  and  all  that  was  then  known  about  it, 
with  the  greatest  rapidity.  His  opinion  upon  commercial  ques- 
tions was  as  highly  valued  as  that  of  any  lawyer  of  his  time. 

A  gentleman  once  wrote  him  a  letter  stating  a  case,' requesting 
his  opinion  upon  it,  and  enclosing  twenty  dollars.  After  the  lapse 
of  some  time,  receiving  no  answer,  he  wrote  a  second  letter  in- 
forming him  of  the  first  Parsoni  replied  that  he  had  received 
both  letters,  had  examined  the  case  and  formed  his  opinion,  but 
some  how  or  other  it  '^  stuck  in  his  throat ;  "  the  gentleman  under- 
stood this  hint,  sent  him  one  hundred  dollars,  and  received  the 
opinion.  Twenty  dollars  for  the  legal  opinion  of  Parsons !  the 
greatest  lawyer  of  his  time  !  the  sum  is  too  trifling  to  be  mentioned. 

There  was  no  lawyer  superior  to  him  in  Westminster  Hall,  and 
had  he  lived  in  England  we  should  have  seen  him  not  only  in  the 
front  rank  of  English  lawyers,  but  chief  justice  of  the  kingdom.     . 

He  had  not  the  diversified  attainments  of  Mansfield,  and  some 
other  eminent  men  who  might  be  mentioned,  but  his  extraordinary 
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abilities  and  ambition  would  soon  have  placed  him  foremost  in  the 
race.  He  had  no  eloquence,  but  he  possessed  what  was  infinitely 
beyond  it,  a  capacity  for  reasoning  that  was  overwhelming.  He 
did  not  know  what  rhetoric  was,  in  himself,  though  he  could  ap- 
preciate it  in  others.  I  do  not  believe,  that  in  all  his  decisions,  a 
single  ambitious  sentence  can  be  found.  His  style  in  speaking 
was  brief,  choice,  fluent,  clear  and  irresistible.  In  addressing  a 
jury,  he  never  indulged  in  declamation^- the  greatest  of  all  folly. 
He  spoke  quietly,  and  in  a  tone  of  ordinary  conversation,  generally 
placing  one  foot  on  a  chair,  and  his  hand  on  his  knee. 

I  said  he  was  brief.  I  never  knew  him  speak  more  than  an 
hour,  rarely  above  half  an  hour  ;  but  what  he  said  was  like  gold, 
bright  and  solid  and  pure.  It  fell  like  a  dead  crushing  weight 
upon  his  adversary.  He  unfolded  the  difficuhies  of  the  law,  with 
the  greatest  clearness  to  a  jury,  and  simplified  the  most  intricate 
subjects.  The  characteristic  of  his  style  was  strong  common 
sense.  He  fixed  his  eye  upon  the  foreman,  and  to  him  addressed 
bis  argument.  I  have  seen  this  quiet,  strong  manner  of  speaking 
resist  and  overturn  a  torrent  of  eloquence  from  even  powerful  ad- 
versaries. It  was  like  the  flood  of  Niagara,  deep,  strong,  over- 
whelming all  opposition. 

He  was  plain  and  simple  in  his  maimers,  having  nothing  of  the 
address  of  a  polished  gentleman,  but  there  was  never  anything. 
rude  or  coarse,  or  in  the  least  degree  improper,  in  his  appearance 
or  conduct.  He  was  fond  of  female  society,  and  at  Salem  he 
often  was  invited  by  a  gentleman  to  attend  some  experiments  in 
natural  philosophy,  I  think  the  subject  was  Lights  where  he  was 
sure  to  meet  a  coterie  of  intelligent  ladies.  He  was  flattered  by  it 
extremely.  He  was  the  life  of  the  party ;  he  talked  and  they  lis- 
tened, by  degrees  drawing  their  chairs  nearer  and  nearer  to  him, 
while  he  kept  them  in  continual  amusement  and  delight.  They 
would  never  leave  him  without  exclaiming  to  each  other,. "was 
there  ever  a  man  so  intelligent,  pleasant,  witty,  and  delightful  as 
Mr.  Parsoqs?" 

He  had  unconmion  presence  of  mind.     Judge related  to 

me  this  incident  which  occurred  at  his  table.  A  servant  of  his,  by 
accident  caught  his  hand  in  the  wig  of  Mr.  Parsons,  and  pulled  it 
ofi*,  exposing  his  head,  which  was  perfectly  bald,  and  perhaps  had 
not  been  seen  by  any  person  for  many  years.  The  company  were 
in  consternation,  but  nobody  spoke  a  word.  They  were  greatly 
relieved  when  Parsons  quietly  said,  "John,  give  me  that  wig. 
Don't  you  think  I  have  a  good  head  ?  "  He  sometimes  indulged 
his  wit  in  court.  I  have  seen  the  jury,  the  bar,  and  the  by-standers^ 
31* 
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in  a  roar  of  merriment  at  some  quiet  remark,  which  he.  often  made 
to  relieve  the  gravity  that  usually  prevails  in  that  tribunal. 

He  tried  causes  with  great  expedition,  for  he  saw  the  true  point  in 
the  case  at  a  glance,  and  determined  them  without  any  unnecessary- 
delay,  though  not  without  sufficient  deliberation.  Indeed,  the 
complaint  of  counsel  was,  that  the  case  was  sent  to  the  jury  almoet 
without  argument.  It  was  because  his  great  mind  saw  through 
a  question  at  once,  and  would  not  suffer  the  time  of  the  court  to 
be  consumed  by  useless  arguments.  Unfortunately  for  his  state, 
be  did  not  live  long  enough.  He  was  appointed  Chief  Justice  in 
1806,  and  died  in  1813.  Had  he  sat  upon  the  bench  twenty  years 
be  would  have  left  behind  him  a  reputation  as  great  and  extensive 
throughout  the  whole  country,  and  to  posterity,  as  it  was  in  his 
own  state,  and  among  his  contemporaries.  He  might  have  become 
the  great  judge  of  the  age.  It  could  be  said  of  him  as  of  Lord 
Eldon,  "  toio  vertic  e  supra  est.^^  But  he  did  much  to  settle  the 
early  law  of  Massachusetts,  and  his  labors  can  never  be  forgotten. 
His  fame  cannot  be  lost,  for  his  profound  and  extraordinary  learn- 
ing and  sagacity  as  exhibited  in  his  judicial  opinions,  whenever 
they  shall  be  examined  will  show  to  distant  ages  the  greatness  of 
the  man. 

I  take  to  myself  no  little  pride  and  satisfaction  for  the  fact,  that 
it  was  owing  to  my  efforts  that  Parsons  was  chosen  to  fill  the  im- 
portant station  which  he  held.  I  was  a  member  of  the  legislature, 
and  being  the  only  lawyer  of  my  party  in  the  "  house,"  it  fell  to 
my  lot  to  act  a  part  much  more  important  than  would  have  hap- 
pened under  different  circumstances.  Parsons  had  been  elected 
to  the  bench  in  1806,  but  declined  on  account  of  the  insufficiency  of 
the  salary,  which  was  at  that  time  only  twelve  hundred  dollars,  and 
his  practice  was  worth  about  ten  thousand  dollars  a  year.  He  could 
not  be  expected  to  make  so  enormous  a  sacrifice.  I  moved  to  ap- 
point a  committee  to  consider  the  subject  of  salaries.  A  bill  was 
accordingly  brought  in  and  past,  increasing  the  salary  of  the  chief 
justice  to  two  thousand  five  hundred  dollars.  I  supported  the  bUl 
warmly  and  with  all  my  power.  This  salary  was  afterwards,  at 
my  instance,  raised  to  thirty-five  hundred  dollars,  where  it  now  re- 
mains. This  was  done  by  a  party  wholly  opposed  to  the  chief 
justice  in  politics,  but  they  looked  only  to  the  honor  of  the  jurispru- 
dence of  the  state.  They  conceived  that  it  would  be  a  disgraceful 
circumstance  if  so  much  learning  and  ability  was  not  placed  in  that 
situation  where  it  could  be  exerted  with  so  much  utility  and  honor 
to  the  country.  "  Itaque  cepi  volupiatem  tain  amaium  virum  tarn* 
que  exceUens  ingmium  fuisse  in  nostra  rqmblica,^^    Shall  I  add  that 
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he  was  a  kind  husband,  a  warm  friend,  an  honest  man,  in  a  word, 
a  Christian  ? 

I  have  told  you  what  he  was.  I  will  tell  you  what  he  was  not 
—  a  Poet.  He  was  struck  with  the  genius  of  Robert  Treat 
Paine,  a  poet  who  enjoyed  a  reputation  in  his  day  not  sinefe 
attained  by  any  American  poet;  (I  dare  say,  gentlemen,  you 
have  heard  of  him,  but  scarcely  have  seen  his  works,)  and,  seeing 
that  he  was  wasting  his  talents  upon  unworthy  subjects,  he  per- 
suaded him  to  study  law  itx  his  office,  being  convinced  that  he 
would  become  an  eminent  lawyer.  Paine  accordingly  became  a 
student  of  the  law  with  Parsons,  and  was  treated  by  him  with 
marked  attention.  He  told  me  that  Parsons  one  day  produced 
some  verses,  and  read  them.  "  Were  they  good  ?  "  I  immediately 
asked.  (For  you  know  I  had  a  sort  of  incUnation  to  be  a  poet 
myself;  I  wrote  verses j  but  never  aspired  to  the  dignity  of  writing 
POETRY.)  Paine  repUed,  "  they  had  no  poetical  merit  whatever, 
but  I  did  not  dare  tell  Parsons  so." 

Such  was  Chief  Justice  Parsons.  I  had  much  to  say  of  him, 
but  I  perceive  the  clock  has  struck.  I  selected  him  for  your  con- 
sideration because  his  great  talents  and  extraordinary  worth  are 
perhaps  less  known  to  you,  than  the  fame  of  many  men  of  inferior 
merit  and  abilities.  He  left  a  deep  impression  on  the  men  among 
whom  he  moved,  and  on  the  jurisprudence  of  the  state  in  which  he 
lived.  His  influence  will  not  soon  cease  to  be  felt.  Nor  will  his 
name  be  soon  forgotten.  His  vast  learning,  his  power  in  argument, 
his  solid  and  over-matching  understanding  placed  him  above  all 
his  contemporaries,  and  present  a  lofty  eminence  to  the  view  of  pos- 
terity. 

"  Aspice  ut  iDsignis  spoliis  Marcellas  opimis 
Ingreditur,  viclorque  viros  supereminet  omnes." 


llccettt  ^nurican  JBttvAons. 


Ciretdi  Court  of  the  United  States^  Massachusetts^  October  Term^ 

1845,  at  Boston. 

Untted  States  v.  Davto  Ames. 

Where  the  United  States  own  land,  situated  within  the  limits  of  particular  statesi 
and  over  which  they  have  no  cession  of  jurisdiction,  for  objects  either  special 
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or  general,  the  rights  and  remedies  in  relation  to  it  are  usuallj  soch  as  apply 
to  other  land  owners  within  the  state,  and  the  lex  rei  siUt  will  govern  ;  except 
where  the  constitution,  treaties  or  statutes  of  the  United  States  otherwise  re- 
quire and  provide. 

The  territory  belonging  to  the  United  States,  not  situated  within  the  limits  of  any 
state,  and  also  that  within  such  limits,  but  over  which  jurisdiction  has  been 
ceded  to  the  United  States,  and  which  is  used  for  exclusive  and  constitutional 
objects,  are  subject  to  the  laws  of  congress,  and  not  to  those  of  the  state,  when 
conflicting  in  any  degre^  with  what  has  been  required  or  provided  by  the  gen- 
eral government. 

The  United  States,  in  cases  where  congress  has  not  provided  any  or  adequate 
remedies  for  injuries  to  public  property,  may  apply  to  those  of  common  law 
origin,  or  those  provided  by  the  laws  of  the  several  states. 

But  in  a  place  over  which  jurisdiction  has  been  ceded  to  the  United  States,  the 
state  laws  cannot  be  permitted  to  thvrart  or  embarrass  the  object  of  the  cession. 

It  seems  that  the  laws  of  Massachusetts  respecting  fiowage  do  not  apply  to  the 
case  of  machinery  used  by  the  United  States  for  public  purposes,  in  a  place 
over  which  jurisdiction  has  been  ceded  to  the  United  States,  so  as  to  authorize 
a  mill  owner  to  flow  back  in  a  way  to  impair  in  any  degree  the  use  of  the 
machinery. 

It  seems,  also,  that  those  statutes  were  not  intended  to  authorize  the  flowage  back 
upon  pubUc  lands  of  the  United  States. 

Whether  an  award,  made  under  a  parol  agreement  to  refer,  and  not  under  a  rule 
of  court,  nor  by  a  submission  under  a  statute  provision,  nor  under  bonds  with 
penal  provisions  to  enforce  its  execution,  can  be  pleaded  in  bar  to  any  action, 
unless  previously  accepted,  or  carried  into  efiect,  —  qtuere. 

No  oflicer  of  the  United  States  has  authority  to  enter  into  a  submission  in  their 
behalf,  which  shall  be  binding  on  them,  unless  the  power  is  given  by  a  special 
act  of  congress. 

The  United  States  had  machinery  in  operation,  carried  by  water,  on  land  which 
had  been  sold  to  them,  and  over  which  jurisdiction  had  been  ceded  to  them,  by 
the  state  of  Massachusetts.  A.  owned  mills  above  and  below  them  on  the 
same  stream ;  and  the  dams  of  each  party  flowed  back  so  as  to  obstruct  the 
other.  A  submission  of  the  matters  in  dispute  was  entered  into  by  A.  on  the 
one  part,  and  by  the  district  attorney,  authorized  by  the  solicitor  of  Uie  treasury 
or  war  department,  on  the  other  part,  but  without  any  authority  from  congress ; 
and  an  award  was  made  thereon,  prescribing  the  height  of  the  dam.  The  Uni- 
ted States  afterwards  brought  an  action  of  trespass  against  A.  for  flowing  their 
land.  He  pleaded  a  special  bar  of  the  award,  alleging  that  he  had  complied 
with  its  terms.  On  general  demurrer,  it  was  heldy  that  the  special  plea  could 
not  be  sustained. 

Tffls  was  an  action  of  trespass  on  the  ease,  brought  by  the  Uni- 
ted States  against  the  defendant,  for  flowing  land  of  theurs,  situated 
in  Springfield,  over  which  jurisdiction  had  been  ceded  to  them  by 
the  state  of  Massachusetts.  The  writ  was  sued  out,  April  26, 
1843.  The  general  issue  was  pleaded,  and  a  special  bar  of  an 
award,  which  was  averred  to  have  been  made  under  a  submission 
between  the  United  States  and  the  defendants,  September  24, 
1841.     The  plea  sets  out  the  whole  submission  as  entered  into  by 
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Franklin  Dexter,  district  attorney  of  Massachusetts,  stated  to  be 
authorized  for  that  purpose,  of  the  one  part,  and  claiming  that 
Ames  had  erected  his  dam  so  high  as  to  flow  back  water  on  the 
plain ti&,  and  injure  them ;  and  Ames,  on  the  other  part,  claiming 
that  the  United  States  had  done  the  same  to  him  as  owner  of  other 
works  situated  above  them,  and  agreeing  that  the  decision  of  the 
arbitrators  be  final.  The  plea  then  avers  a  hearing  before  them, 
and  a  decision  June  27,  1842.  The  decision  was  set  out  in  full ; 
and  among  other  things  found  that  both  parties,  by  recent  dams, 
had  flowed  the  water  back  on  each  other  higher  than  before,  and 
to  each  other's  injury ;  and  ordered  that  Ames's  dam  be  reduced  in 
height,  so  as  not  to  flow  back  enough  to  obstruct  the  wheels  of  the 
United  States ;  but  that  he  might  continue,  as  he  does  now,  to  flow 
back  on  the  land  of  the  United  States,  paying  damages  as  assessed, 
"  agreeably  to  the  provisions  of  the  laws  of  Massachusetts."  It  is 
not  necessary  to  repeat  other  particulars  in  the  award  as  set  out ; 
but  the  plea  proceeded  to  aver  that  the  award  covers  the  claim 
now  sued  for ;  and  that  Ames  had  ofiered  and  been  ready  to  fulfil 
it  on  his  part,  and  had  done  all  in  his  power  to  perform  it  before 
the  commencement  of  the  present  action.  To  this  plea  there  was 
a  general  demurrer. 

JJ,  Rantouly  Jr.^  district  attorney,  and  Charles  L,  Woodlntry^ 
argued  the  case  for  the  United  States ;  and  B.  R.  Curtis^  for  the 
defendants. 

Woodbury,  J.  It  was  admitted  in  the  argument  of  this  case, 
that  the  referees  intended  to  decide  the  claims  of  the  parties  ac- 
cording to  law.  In  that  event,  the  award  can  probably  be  exam- 
ined, and  its  legality  be  considered  by  courts  of  law,  when  it  is 
pleaded  in  bar  to  an  action,  as  is  done  in  the  present  instance. 
Gray  v.  Water  Power  Company ^  (6  Metcalf,  131) ;  Kyd  on  Awards, 
351 ;  Jones  v.  Prazier^  (1  Hawkins,  379)  ;  Oreenough  v.  Rolfe^ 
(4  N.  Hamp.  R.  357.) 

The  objections,  relied  on  chiefly  against  the  vaUdity  of  the 
award,  are ;  First,  that  the  referees  conform  their  decisions  to  the 
special  laws  of  Massachusetts,  rather  than  those  of  a  general  char- 
acter, or  those  of  the  United  States,  applicable  to  their  pubUc  do- 
main ;  or  to  property  they  own  for  public  purposes,  such  as  arsen- 
als or  armories ;  and  over  which  jurisdiction  has  been  ceded  to 
them.  Secondly,  that  if  their  rights  and  remedies  as  to  such  pro- 
perty as  this  are  to  be  regulated  by  the  laws  of  Massachusetts,  the 
special  statutes  as  to  damages  for  flowing  by  mill-owners  are  not 
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designed  for  roacfainery  or  property  used  for  such  purposes  as  that 
at  the  Springfield  armory.  And  lastly,  that  no  authority  exists  by 
the  laws  of  the  United  States,  for  any  oflSeer  to  enter  into  a  sab- 
mission,  so  as  to  bind  the  goyemment  to  fulfil  any  award  made 
thereon. 

In  relation  to  the  first  objection,  it  is  material  to  notice,  that  not  only 
the  title  to  the  soil  where  the  injury  has  been  done  by  the  defendant, 
of  which  the  United  States  complain,  is  in  the  latter,  but  the  juris- 
diction over  it.'  Some  of  the  deeds  of  the  land  were  executed  as 
early  as  September  19,  1798  ;  and  the  cession  of  jurisdiction  of  a 
mile  square,  including  the  premises,  was  made  by  jthe  state  of  Ma»^ 
sachusetts  in  the  same  year.  See  13th  chapter  of  the  Acts  of  that 
year.  It  is  to  be  observed  farther,  that  the  purchase,  cession  and 
use  of  this  land  have  been  for  a  peculiar  and  exclusive  public  ob- 
ject, namely,  the  manufacture  of  arms.  The  acts  of  congress  have 
authorized  such  establishments  to  make  fire-arms ;  and  the  use  of 
the  latter  for  the  public  troops  as  well  as  for  "arming"  the  militia 
of  the  states,  is  an  important  and  constitutional  object,  and  one 
that  should  be  under  the  control  of  the  United  States.  See  Con- 
stitution, art.  1,  sec.  8.  Congress,  as  early  as  April  20, 1794,  au- 
thorized the  erection  of  arsenals  and  magazines  connected  with  this 
object.  In  1796,  the  president  was  expressly  empowered  to  pur- 
chase lands  for  armories ;  and  all  the  purchases  at  Springfield,  and 
the  deeds  of  cession,  with  their  dates,  will  be  found  enumerated  in 
the  Commonwealth  v.  Otery,  (8  Mass.  R.  73.) 

Where  the  United  States  own  land,  situated  within  the  limits  of 
particular  states,  and  over  which  they  have  no  cession  of  jurisdic- 
tion, for  objects  either  special  or  general,  little  doubt  exists,  that 
the  rights  and  remedies  in  relation  to  it  are  usually  such  as  apply 
to  other  land-owners  within  the  state.  It  may  be  considered  a 
general  axiom  in  the  title  and  transfers  of  real  estates,  that  the  lex 
rei  sited  governs  as  to  non-residents  no  less  than  residents  and  citi- 
zens. 7  Crancb,115;  8  Wheat.  543,  572 ;  9  Wheat.  565;  10 
Wheat.  192.  It  governs,  also,  as  to  remedies.  Roberson  v.  Canqh 
bellj  (3  Wheat.  219.)  So  the  government,  as  a  mere  proprietor, 
must  in  most  respects  be  treated  like  other  proprietors,  as  to  all 
'  servitudes,  easements  and  other  charges.  Story's  Confl.  of  Laws, 
^  447.  The  laws  of  each  state  too,  so  far  as  applicable,  govern 
the  decision,  whoever  may  be  the  parties,  in  trials  at  common  law, 
of  questions  in  this  court  as  well  as  in  the  several  state  courts,  with 
an  exception,  which  is  pointed  out  in  the  judiciary  act  of  1784. 
See  34th  section,  20th  chapter.  The  exception  is  "where  the 
constitution,  treaties  or  statutes  of  the  United  States  shall  otheif  wise 
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require  or  provide/^  And  it  is  by  fcHrce  of  these  principles  and 
analogies,  that  the  United  States,  if  holder  of  a  bill  of  exchange, 
niust,  in  the  absenoe  of  any  law  of  congress  on  the  subject,  use  the 
diligence  and  comply  with  the  forms  that  are  required  of  other  par- 
ties. 4  Wash.  C.  C.  464 ;  Urdted  Skties  v.  Barker^  (12  Wheat. 
561.)  So  in  its  liability  to  damages  on  foreign  bills  of  exchange. 
Bank  of  the  United  States  v.  United  States,  (2  How.  711.)  So  in 
respect  to  its  bonds,  (3  Story  on  Const.  200,)  and  suits  on  the  same. 
Dixon  etalv.  United  States,  (1  Brock.  177.)  And  also  its  liability 
to  a  general  average,  when  having  property  on  board  a  vessel 
where  a  loss  occurs,  to  save  the  carga  3  Sumner,  308.  So  in 
respect  to  alluvion,  or  land  deposits.  United  States  v.  Neu^  Or- 
leamy  (10  Peters,  662,  717-9.)  So  as  to  a  set-off  against  and  suit 
by  the  United  States.  United  States  v.  Metropolitan  Bank,  (15 
Peters,  379.)  So  in  suing  on  bills  of  exchange,  without  any  spe- 
cial act  of  congress  regulating  the  subject.  Doe  and  Dodge  v. 
Touted  States,  (3  Wheat.  186.) 

By  a  careful  discrimination,  it  will  be  seen  that  all  these  rest  on 
a  principle,  not  inconsistent  with  the  idea  that  the  territory  belonging 
to  the  United  States,  not  situated  within  the  limits  of  a  state,  and 
that  which  is  within  those  limits,  but  over  which  jurisdiction  has 
been  ceded  to  the  United  States,  and  which  is  used  for  exclusive 
and  constitutional  objects,  are  subject  to  the  laws  of  congress,  and 
not  to  those  of  the  state,  when  conflicting  in  any  degree  with  what 
has  been  required  or  provided  by  the  general  government.  The 
exception  in  the  judiciary  act  seems  introduced  to  meet  such 
changes  as  congress  might,  from  time  to  time,  prescribe,  either  for 
others  or  the  United  States.  It  was  a  knowledge  that  new  laws 
by  congress,  and  that  general  rather  than  local  principles  must  be 
made  applicable  to  protest  and  govern  such  public  property  in 
many  cases,  that  probably  led  to  the  express  provision  in  the  con- 
stitution, that "  the  congress  shall  have  power  to  dispose  of,  and 
make  all  needful  rules  and  regulations  respecting  the  territory  or 
other  properly  belonging  to  the  United  States.  Constitution,  art.  4, 
sec.  3,  ch.  2.  This  of  course  means  rules  or  regulations  by  legis- 
lation. Baldwin's  Views,  85,  86.  The  laws  of  the  general  gov- 
ernment,  therefore,  punish  offences,  committed  withm  such  a  juris- 
diction ceded  to  the  United  States,  and  not  the  state  laws ;  and  state 
process  cannot  run  there  at  all  in  civil  or  other  cases,  but  by  a  spe- 
cial exception  or  reservation  in  the  cession.  The  acts  of  congress 
also  authorize,  in  certain  cases,  the  removal  of  intruders  on  their 
lands  by  the  marshal  of  the  United  States ;  and  these  acts  have 
often  been  sanctioned  by  high  law  officers,  as  lawful  on  the  part  of 
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congress.  Opinions  of  Attorneys  General,  107  p.  by  Rodney ; 
123  p.  by  Rash  ;  and  1344  p.  by  Gilpin.  Many  will  recollect  the 
celebrated  exercise  of  this  power  by  Mr.  Jefferson  against  Mr.  Liv- 
ingston^  as  to  the  batture  in  New  Orleans.  It  is  reported  in  Hall's 
Law  Journal,  and  an  action  of  trespass  for  it  against  Mr.  Jefferson 
may  be  seen  in  1  Brock.  C.  C.  211.  The  conveyance  of  lands  by 
Indians,  when  under  the  jurisdiction  of  the  United  States,  if  made 
without  their  consent,  is  rendered  void  by  the  United  States  Laws. 
See  Intercourse  Law  of  1802,  March  30 ;  2  United  States  Laws, 
83,  Story's  ed.  The  removal  of  live  oak  and  cedar  from  lands 
reserved  for  public  use  for  the  navy,  is  likewise  prohibited  and 
punished  by  extraordinary  provisions  in  acts  of  congress,  that  have 
been  long  approved  and  their  extension  to  other  subjects  is  recom- 
mended by  one  of  the  ablest  of  our  attorney  generals.  Opinions, 
367,  by  Mr.  Wirt. 

All  these  laws  are  to  be  vindicated,  and  are  to  control  any  state 
laws  over  the  territory,  though  jurisdiction  of  the  particular  lands 
in  question  has  not  always  been  ceded  to  the  United  States,  by  the 
states  in  which  they  lie.  Opinions  of  Attorneys  General,  1397-9. 
Because  the  public  lands,  held  for  sale,  are  held  for  that  special 
purpose,  and  can  be  protected  and  regulated  by  congress,  by  re- 
moving intruders,  so  as  to  secure  that  purpose  as  a  public  and  gen- 
eral one.  It  is  the  same  in  respect  to  those  held  for  live  oak,  Sec 
They  are  held  or  are  reserved  for  another  specific  public  object, 
which  might  be  defeated  without  particular  and  controlling  legisla- 
tion by  the  general  government.  And  as  to  the  Indians  within 
particular  states,  and  on  lands  the  fee  of  which  belongs  to  the  gen- 
eral government,  they  and  their  title  are  under  our  protection 
rather  than  that  of  the  states.  All  these  rights  exist  in  the  United 
States  for  constitutional  purposes,  and  without  a  special  cession  of 
jurisdiction  ;  though  it  is  admitted  that  other  powers  over  the  pro- 
perty and  persons  on  such  lands  will  of  course  remain  in  the  states 
till  such  a  cession  is  made.  Nothing  passes  without  such  a  cession 
except  what  is  an  incident  to  the  title  and  purpose  of  the  general 
government ;  but  that  passes  which  is  an  incident,  though  a  s[>ecial 
jurisdiction  may  not  have  been  transferred  in  so  many  words. 
Again,  pre-emption  rights  are  not  allowed  on  lands  reserved  for 
forts  or  as  lead  mines,  or  for  cultivating  the  vine  and  olive ;  be- 
cause they  have  been  appropriated  to  specific  public  objects,  and 
are  thus  taken  out  of  the  operation  of  other  laws  than  those  of  con- 
gress as  to  such  objects.  The  case  of  the  Baubine  claim  at  Chi- 
cago, recently,  is  well  known  over  the  country.  See  Baubin^s  case^ 
(13  Peters,  600)  ;  Wilcox  v.  Jackson  and  Vhited  States  v.  Greene^ 
(3  Howard,  132.) 
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Next  as  to  the  general  remedies  for  injuries  to  such  property. 
Besides  the  statutory  remedies  given  for  injuries  committed  on 
some  public  property,  the  United  States  possess  those  common  to 
other  holders  of  property  in  the  courts  of  the  union,  whether  of 
common  law  origin  or  otherwise.  Opinion  of  Mr.  Wirt,  366-7. 
Their  remedies  in  all  these  cases  may  be  those  specially  provided 
by  congress,  or  any  others  suitable  to  the  case  itself,  and  not  con- 
flicting with  ^^  the  constitution,  treaties  or  statutes  of  the  United 
States."  And  when  these  last  are  not  full  or  exclusive  in  their 
design,  as  well  as  when  their  absence  or  inapplicability  to  the  sub- 
ject render  a  resort  to  others  expedient,  the  remedies  to  be  pursued 
are  those  given  by  the  laws  of  the  several  states.  See  the  act  be* 
fore  cited,  and  opinion  of  Wirt,  1388,  1150.  Hence  trespassi 
waste  and  injunction,  as  well  as  the  power  to  remove  intruders^ 
given  by  special  acts  of  congress,  exist  for  remedies. 

In  the  case  now  tinder  consideration,  a  cession  of  jurisdiction  is 
superadded ;  and  the  state  laws  are  to  aid,  and  not  defeat,  the  pro- 
tection of  the  title  of  the  United  States ;  and  to  secure  the  object 
of  the  cession  rather  than  thwart  or  embarrass  it ;  and  whenever 
they  do  the  latter,  they  are  controlled  by  the  acts  of  congress  and 
the  constitution,  obtaining  and  setting  apart  this  propeHy  for  special 
public  purposes,  which  the  laws  of  the  state,  whether  as  to  reme- 
dies or  rights,  must  not  be  permitted  to  apply  to  so  as  to  destroy 
or  injure.  See  the  opinion  of  Mr.  Butler,  1150,  as  to  West  Point. 
Such  places  are  under  the  exclusive  legislation  of  congress,  and 
that  legislation  controls  so  far  as  it  goes.  But  remedies  can  be 
sustained  under  state  laws,  where  congress  has  not  acted  so  as  to 
take  them  away  ;  though  state  laws  cannot  be  interposed  to  defeat 
the  objects  of  the  reservation.    Ibid.  1151-2. 

If  the  United  States  could  not  enforce  these  objects  in  their  own 
courts,  and  without  being  subject  to  defeat  or  restriction  by  provi- 
sions made  in  particular  states,  either  as  to  the  damages  or  use,  the 
whole  object  in  the  reservation  or  the  special  use  of  such  property 
might  be  nullified.  Thus,  in  this  case,  if  the  defendant  can  be  pro- 
tected, under  the  laws  of  Massachusetts,  in  overflowing  the  lands 
or  machinery  of  the  United  Stales,  and  in  paying  damages  there- 
for, only  as  those  laws  require,  the  design  in  the  purchase  and  ces- 
sion of  jurisdiction  for  an  armory  is  exposed  to  be  entirely  frus- 
trated, and  the  whole  establishment  destroyed. 

But,  it  has  been  held,  evenMn  the  courts  of  Massachusetts,  that 
the  ordinary  laws  of  the  state  do  not  prevail  within  the  territory 
ceded4o  the  general  government.  Commonwealth  v.  McClary,  (8 
Mass.  R.  72)  j  17  John.  225 ;  3  Wheat.  336,  388  ;  Cohen  v.  Fir- 
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giniay  (6  Wheat.  263-4.)  The  states  wherein  such  establishments 
exist,  if  jurisdiction  over  them  has  been  ceded  away,  do  not  regard 
them  or  their  occupants  as  subject  to  state  control.  They  cannot 
vote,  or  be  taxed  ;  nor  are  they  "  bound  by  any  of  its  laws."  8 
Mass.  R.  77.  It  is,  in  most  respects,  left  to  congress  and  congress 
alone,  to  legislate  for  those  territories,  and  districts,  and  places 
within  its  exclusive  jurisdiction,  and  provide  for  its  own  rights  as 
well  as  the  rights  and  duties  of  others  within  that  jurisdietion, 
whether  in  territories,  or  forts,  or  public  vessels,  or  any  other  pub- 
lic establishment. 

So  congress,  being  general  in  its  powers  over  certain  specified 
objects,  can,  through  the  courts  of  the  United  States,  enforce  all 
rights  acquired  for  those  objects,  and  can  redress  wrongs  inflicted 
within  its  exclusive  jurisdiction.  Ch.  J.  Marshall  in  Cohen  v.  Ftr- 
ginia,  (6  Wheat.  428.)  Indeed,  it  has  been  adjudged,  that  con- 
gress alone  can  punish  crimes  committed  in  such  places.  VnUei 
States  V.  Orrell,  (2  Mason  R.  66) ;  3  Mass.  R.  73.  So  it  has  been 
considered  that  states  cannot  assess  and  collect  taxes  within  the 
jurisdiction,  or  on  property  ceded  to  the  United  States.  Wirt's 
opinion,  September  8,  1823 ;  Attorney  General's  opinion,  p.  469. 
Nor  can  they  tax  the  property  (Ditto,  p.  101,)  of  the  United  States 
situated  within  their  territory,  according  to  another  opinion,  (Ditto, 
p.  101  and  semb. ;  Dobbins  v.  Commissioners  cf  Erie  County^  16 
Peters,)  though  that  question  is  now  before  the  supreme  court  of 
the  United  States,  to  be  settled  judicially.  Nor  can  the  states  pass 
statutes  of  limitation  affecting  the  property  of  the  United  States 
held  for  special  purposes.  Jordan  et  al.  v.  Barrett^  (4  How.  R. 
169.) 

In  one  class  of  cases  as  to  forms  of  process,  writs,  executions, 
&c.  at  common  law  in  the  United  States  courts,  it  is  true  that  the 
laws  and  forms  of  the  states  were  expressly  adopted  in  most  re- 
spects, at  first,  in  1789,  by  the  act  to  regulate  processes.  But  they 
were  left  subject  to  change  by  congress  afterwards,  and  when  in 
1792,  chap.  137,  they  were  made  perpetual  as  then  existing,  it  was 
with  an  exception  of  changes  that  might  afterwards  be  made,  from 
time  to  time  by  said  courts  or  by  the  supreme  court  of  the  United 
States.  Walkman  v.  Southard^  (10  Wheat.  31.)  And  several 
changes  have  since  been  made  by  congress  as  to  some  writSi  and 
imprisonment  for  debt,  appraisers  of  goods,  &c.  In  all  these  cases, 
the  state  laws  must  yield  to  those  made  by  congress,  if  any  are  so 
made,  whether  as  to  forms  or  remedies,  when  actions  are  brought 
in  the  courts  of  the  United  States.  (1  Brock.  C.  C.  211.)  Nor 
is  this  conclusion  at  all  inconsistent  with  the  general  axiom,  that 
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the  lex  rei  sUcBj  whether  as  to  rights  or  remedies,  g^overns  as  to  real 
estate  ;  for  here  the  land  is  situated  not  within  the  jurisdiction  and 
control,  or  government  of  Massachusetts,  but  within  that  of  the 
United  States.  And  in  another  view,  as  an  exception  to  the  gen- 
eral principle,  if  necessary  to  establish  an  exception,  it  seems  highly 
reasonable,  and  is  sustained  by  various  analogies,  that  no  special 
law  of  a  state  shall  be  applied  to  property  so  situated,  if  at  all  en- 
daogering  the  use  or  object  for  which  it  is  held  by  the  United 
States. 

The  inclination  of  my  mind  would,  therefore,  be  strong  against 
the  legality  of  applying  the  special  act  of  Massachusetts  for  flowing 
land  to  this  case,  if  it  had  been  allowed  by  the  arbitrators  to  remain 
flowed,  so  as  to  impair  at  once  and  in  any  degree  the  use  of  the 
machinery  on  these  premises  for  an  armory.  But  as  it  does  not 
remain  so  under  the  award,  I  do  not  feel  justified  in  holding  the 
award  void  on  account  of  this  reason ;  yet  as  it  is  supported  under 
the  next  head  by  other  reasons,  which  seem  to  exempt  the  whole 
cession  from  the  operation  of  any  peculiar  local  laws,  and  to  pro- 
tect any  public  privilege  or  right  from  the  flowing  acts,  it  is  very 
questionable  whether  the  arbitrators  should  have  allowed  any  en- 
croachment whatever  in  this  case,  even  on  the  land,  to  have  been 
continued  by  virtue  of  those  acts.  My  impression  is  they  should 
not,  and  I  have  examined  this  point  at  more  length  than  would 
otherwise  have  been  done,  as  the  case  can  be  disposed  of  on  the 
last  point  alone,  because  if  not  settled  now,  it  must  be  at  the  trial 
of  this  very  cause  on  the  general  issue,  where  the  flowing  acts 
would  be  probably  urged  as  furnishing  the  guide  and  rule  in  re* 
flpect  to  damages. 

Let  us  then  proceed  to  the  second  objection,  and  in  the  course 
of  it,  see  more  as  to  the  force  of  the  other  considerations  in  favor 
cT  the  first  objection.  The  second  objection  is  that  the  laws  of 
Massachusetts  as  to  flowing,  do  not  in  their  spirit  apply  to  cases 
like  this.  The  origin  of  those  laws  was  doubtless  to  encourage 
and  sustain  grist  and  saw  mflls,  and  not  other  machinery  moved  by 
water  for  other  purposes.  But  by  ch.  116,  sec.  1  of  the  Revised 
Statutes,  the  owner  of  any  ^  water  mill "  is  invested  with  those 
rights,  and  it  may  not  be  certain  that  with  the  greater  demand  and 
increase  of  machinery  of  all  kinds,  the  words  should  not  have  a 
broader  construction  than  the  (uriginal  subject  matter.  I  have  been 
referred  to  no  adjudged  case  other  than  grist  or  i^w  mills,  except 
under  a  special  law  as  to  the  Roxbury  Milldam,  in  15  Pick.  Rep. 
There  can  be  little  doubt,  however,  that  if  the  act  extended  to  all 
flowing,  and  allowed  it  for  the  use  of  any  machinery  whatever, 
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persons  ought  to  be  limited  to  flowing  land  alone,  and  not  be  per- 
mitted to  flow  so  as  to  obstruct  other  machinery  higher  up.  Hence 
the  second  section  prohibits  flowing  on  other  machinery.  And 
such  would  be  the  construction  without  that  prohibition,  or  the  law 
would  prove  suicidal.  It  would  encourage  and  sustain  one  set  of 
machinery,  not  so  as  to  add  more  to  the  whole  already  in  existence, 
bat  to  overflow  and  drown  out  another  set. 

The  award  in  this  case,  therefore,  avoids  that  consequence  and 
absurdity,  by  requiring  the  dam  to  be  lowered,  so  far  as  it  floods 
the  machinery  of  the  United  States.  But  it  still  allows  it  to  flow 
back  the  water  on  the  land  of  ihie  United  States,  though  reserved 
for  a  special  public  purpose.  It  treats  this  cession  to  the  govern- 
ment as  mere  private  property,  not  dedicated  to  any  general  use. 
By  thus  permitting  the  public*  cession  to  be  flowed  under  the  local 
statute,  it  subjects  the  property  of  the  United  States  to  local  laws 
and  for  local  objects,  contrary  to  the  sound  policy  and  safety  of 
the  general  government,  and  the  general  objects  for  which  the  ces- 
sion was  procured. 

A  fin'ther  objection,  also,  seems  to  apply  to  this  case,  so  as  to 
prevent  any  right  in  an  individual  to  flow  a  public  privilege  or  pub- 
lic right  of  the  United  States  by  virtue  of  a  special  statute  in  Mas- 
sachusetts. That  statute  was  intended  to  prevent  multiplicity  of 
actions  between  individuals,  as  well  as  to  encourage  the  erection 
of  mills,  and  justified  so  strong  a  measure  as  being  very  conducive 
to  a  public  object,  or  one  worthy  of  public  aid  and  public  favor. 
But  it  does  not  in  terms  allow  this  flowing  to  the  injm-y  of,  or  en- 
croachment on,  other  jmbUc  privileges  in  the  state,  but  merely  on 
private  lands.  Nor  is  there  any  reason  for  allowing  it  to  that  ex* 
tent,  and  thus  aid  one  public  object  to  the  danger  or  saerifice  of 
another.  Hence  in  Canaffi  v.  Holden,  (10  Pick.  247,)  it  was  set- 
tled, that  a  mill-owner  cannot  be  allowed  to  overflow  a  pubBc 
highway ;  and  the  court  say,  '<  it  seems  manifest  that  no  encroach- 
ment on  the  public  rights  was  intended  to  be  sanctioned." 

The  principle  here  described  applies  more  strongly  to  public 
rights  of  the  United  States  than  of  the  state,  on  account  of  tbeir 
paramount  importance,  and  the  clearer  power  of  the  state  to  s^>- 
ject  its  own  public  rights  to  being  overflowed,  rather  than  those  of 
the  general  government.  And  though  the  award  does  not  allow 
the  flowing  to  continue  so  as  to  stop  the  machinery  of  the  armofry 
and  defeat  at  once  its  greet  objects,  yet  it  allows  the  flowing  to 
encroach  on  public  property,  and  the  grounds  of  a  great  public  es- 
tablishment ;  to  pass  the  line  of  the  jurisdiction  of  the  state,  and 
doing  this,  it  seems  to  me  to  be  with  difficulty  vindicated. 
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The  last  objection  is  in  respect  to  the  validity  of  the  award  on 
two  grounds^  connected  with  the  mode  and  power  of  making  the 
submission.  First.  It  is  not  an  award  by  a  rule  of  court,  and 
thus  becoming,  in  some  respect,  a  record,  whether  taken  out  in  a 
suit  pending,  or  by  a  submission  made  in  court  under  a  statute, 
like  that  in  England  of  9  and  10  William  m.  Nor  is  it  an  award, 
made  under  bonds  of  submission,  with  penal  provisions  to  ensure 
its  execution.  But  it  is  a  mere  parole  agreement,  made  out  of 
court,  to  refer  the  difficulty.  And  the  opinion  seems  to  be  plausi- 
ble, that  no  such  agreenient  or  award  under  it  can  be  pleaded  in 
bar  to  any  action,  unless  before  accepted  or  carried  into  effect ; 
and  that  until  then,  the  remedy  on  such  an  award  is  by  action,  or 
bill  in  equity,  or  a  rule  to  punish  for  contempt,  (1  Wash.  R.  325,) 
if  not  fulfilled  when  made  under  a  rule  of  court.  See  Kyd  on 
Awards,  7 ;  1  Bacon  Ab.  "  Arbitration,"  B ;  2  Lord  Raym.  1039. 

But  without  expressing  a  positive  opinion  on  this,  the  next  ob- 
jection to  the  validity  of  the  award  is,  in  my  view,  decisive ;  and 
that  is,  the  want  of  authority  in  any  officer  of  the  United  Slates  to 
enter  into  a  submission  in  their  behalf,  which  shall  be  binding.  All 
judicial  power  is  by  the  constitution  vested  in  the  supreme  court, 
and  such  inferior  courts  as  congress  may,  from  time  to  time,  ordain 
and  establish.  Constitution,  art.  3,  sec.  1.  No  department  nor  offi-^ 
cer  has  a  right  to  vest  any  of  it  elsewhere  ;  and  it  has  been  ques- 
tioned even  if  congress  can  vest  it  in  any  tribunals  not  organized 
by  itself.  1  Wheat.  304,  330,  and  cited  in  the  case  of  the  British 
Prisoners,  Mass.  Dist.,  October  Term,  1845,  on  habeas  corpus. 

It  is  our  duty  to  take  notice  that  no  act  of  congress  has  granted 
any  authority  to  any  arbitrators  in  cases  like  this;  and  hence, 
though  the  former  district  attorney  speaks  in  the  award  as  if  au- 
thorized to  submit  this  case,  he  doubtless  means  that  he  was  *^  an- 
ihorized"  by  the  solicitor  of  the  treasury  or  war  department  to  do 
so,  and  not  by  any  special  law.  As  we  are  bound  to  know  that 
neither  he  nor  they  were  authorized  by  any  law  for  that  purpose, 
it  follows,  that  any  arrangement  by  the  solicitor  of  the  treasury,  or 
by  the  war  department,  or  by  the  district  attorney,  to  refer  such  a 
daim,  is  not  binding.  Such  submissions  and  awards  are  some- 
times useful,  as  they  may  be  afterwards  accepted  and  voluntarily 
enforced  by  the  proper  authority,  as  a  guide  to  what  is  supposed 
to  be  nearly  right  and  safe ;  but  I  can  see  no  legal  ground  on 
which  their  execution  can  be  compelled  by  a  court  of  law.  The 
case  of  the  disputed  title  to  the  pea-patch,  in  the  Delaware  Bay,  is 
familiar  to  most  of  us,  where  a  most  inconvenient  delay  has  oc- 
curred in  authorizing  a  reference  of  the  dispute  by  a  special  act  of 
•32 
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congress,  it  being  conceded  on  all  hands  that  no  authority  already 
existed  for  making  such  a  reference. 

The  demurrer  to  this  plea  must  therefore  prevail,  and  the  case 
go  to  trial  on.  the  general  issue. 


Supreme  Courts  Vermont^  Windsor  Couniyy  Judy  Temiy  1846. 
EuAS  Thomas  v.  Edmund  S.  Hatden  and  others. 

A  tender,  if  made  to  the  penoo,  is  sufficient,  if  made  at  any  time  in  season  to 
count  the  money,  or  examine  the  goods  tendered,  before  twelve  oVIeck  at  nigfaL 
In  an  action  grounded  upon  a  claim  of  forfeiture,  and  brought  to  recorer  pos- 
session of  premises,  it  is  not  necessary  that  the  money  should  be  brought  into 
court.  The  receipt  of  rent  for  a  subsequent  year,  is  a  waiver  of  all  claim  of 
forfeiture,  based  upon  the  non-payment  of  the  rent  for  a  prenoua  year,  and  is 
an  acknowledgment  of  the  tenancy. 

Ejectment  for  a  brick  yard.  Plea,  the  general  issue.  On  trial 
the  plaintiff  proved  his  title  to  the  premises,  and  tl^e  defendants 
claimed  title  under  a  lease  from  the  plaintiff,  which  had  passed,  by 
assignment,  to  the  defendant  Hayden.  An  annual  rent  of  $50,00 
was  reserved  in  the  lease.  In  1840  Hayden  paid  the  rent  which 
had  accrued  for  the  year  ending  Oct  23,  1840,  for  which  the 
plaintiff  executed  a  receipt  It  did  not  appear  that  the  rent  which 
became  due  Oct.  23, 1837,  had  ever  been  paid.  Oct.  23,  1841, 
Hayden  tendered  to  the  plaintiff,  at  his  dwelling-house,  between 
nine  and  ten  o'clock  in  the  evening,  the  year's  rent  which  became 
due  that  day.  This  the  plaintiff  refused  to  receive  for  that  pur- 
pose ;  but  he  offered  to  receive  it  in  payment  of  the  rent  which 
became  due  in  1837 ;  but  to  this  Hayden  did  not  accede,  but  took 
the  money  away  with  him.  The  money  tendered  was  not  brought 
into  court.  The  court  below  charged  the  jury,  that,  if  the  $50,00 
was  tendered,  as  proved,  still,  if  the  tender  was  not  made  nntil 
after  candle  lighting,  the  plaintiff  was  entitled  to  recover.  Verdict 
for  plaintiff.    Exceptions  by  defendants. 

Tracy  and  Converse^  for  the  plaintiff. 
E.  Hutchinson^  for  the  defendants. 

The  Court,  per  Kellogg,  J.,  held,  that  the  authorities  cited  in 
support  of  the  charge  of  the  court  below  Were  applicable  to  con- 
tracts, where  a  time  and  place  is  fixed  for  performance,  and  the 
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tender  is  made  in  the  absence  of  the  party  who  has  a  claim  to  the 
performance ;  but  that  a  tender,  if  made  to  the  person,  was  suffi* 
cient,  if  made  at  any  time  in  season  to  count  the  money,  or  ex- 
amine the  goods  tendered,  as  the  case  might  be,  before  twelve 
o'clock  at  night ;  that  the  court,  upon  this  point,  acceded  to  the 
doctrine  laid  down  in  the  case  of  Startup  v.  Macdonald^  (6  Man. 
&  Or.  (46  E.  C.  S.)  593 ;)  that,  inasmuch  as  this  action  was 
grounded  upon  a  claioi  of  forfeiture,  and  was  brought  to  recover 
^e  possession  of  the  premises,  it  was  not  necessary  that  the  money 
rtionld  be  brought  into  court ;  citing  McDameh  v.  Reed  et  al.  (17 
Vt.  674 ;)  and  that,  for  the  purposes  of  this  action,  the  receipt  of 
the  rent  which  accrued  subsequent  to  1837  was  an  acknowledg- 
ment of  the  existence  of  the  tenancy,  and  a  waiver  of  all  claim  of 
forfeiture  based  upon  the  non-payment  of  the  rent  which  had 
accrued  in  1837. 
Judgment  reversed. 


JoflN  LovEJOY  V.  Oliver  Wbhtle, 

A  promisaory  note,  executed  and  delivered  on  Sunday,  except  in  a  case  of  necee- 
nty  or  charity,  is  void  under  the  law  of  Vermont ;  but  to  sustain  this  defence, 
the  delivery,  as  well  as  execution,  must  be  prored  to  have  taken  place  oo 
Sanday. 

Assumpsit  upon  a  promissory  note,  signed  by  the  defendant^  and 
made  payable  to  the  plaintiff.  Plea,  non  assumpsit.  On  trial  it 
appeared  that  the  note  was  written  and  signed  on  Sunday,  the 
parties  being  then  together  at  the  defendant's  house ;  but  there 
was  no  evidence  showing  when  the  note  was  delivered  to  the 
plaintiff.  The  court  below  directed  a  verdict  for  the  defendant ; 
to  which  decision  the  plaintiff  excepted. 

CoUamer  and  Barrett^  for  the  plaintiff. 

W.  M.  Pingry  and  C.  Coolidge^  for  die  defendant 

The  Court,  per  Redfield,  J.,  held  that  a  promissory  note, 
executed  and  delivered  on  Sunday,  in  a  case  in  which  the  obtaining 
the  money  upon  that  day  was  not  clearly  a  matter  of  necessity, 
was  void,  under  the  statute  of  this  state,  which  imposes  a  penalty 
for  the  exercise,  on  that  day,  of  any  '<  secular  labor,  business,  or 
employment,  except  such  only  as  works  of  necessity  and  charity," 
though  not  void  at  ccnnmon  kiw ;  but  that,  from  the  facts  proved 
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in  this  case,  the  court  would  not  presume  that  the  note 
delivered  on  Sunday ;  and  for  want  of  express  proof  to  this  point 
the  judgment  of  the  county  court  was  Teversed. 


Trrus  HurcmysoN,  Adm'r.  of  John  Clark,  v.  John  Pettes. 

Action  of  tort ;  lien  of  eonosel ;  aiuUta  querela;  assi^meDt  and  notice ;  plead- 
ing and  evidence ;  interest  of  a  witness  who  is  liable  for  ooansel  fees ;  lies 
upon  costs. 

Case  against  the  defendant,  as  sheriff  of  the  county  of  Windsor. 
The  plaintiff  alleged  that  one  Ingraham,  who  was  the  deputy  of 
the  defendant,  made  a  defective  service  of  a  writ  of  audita  querela^ 
in  favor  of  Clark,  upon  a  corporation ;  that  a  plea  in  abatement 
was  filed  in  that  case,  and  was  overruled  by  the  county  court,  to 
which  decision  exceptions  were  taken  and  filed ;  that  a  trial  was 
then  had  upon  the  merits  in  the  county  court,  and  a  judgment  ren- 
dered in  favor  of  Clark ;  and  that  that  judgment  was  reversed  by 
the  supreme  court  upon  the  exceptions  taken  to  the  decision  of  the 
county  court  upon  the  plea  in  abatement,  and  final  judgment  was 
rendered  upon  that  plea  for  the  defendants  in  that  case  to  recover 
their  costs.  Clark  v.  National  Hydraulic  Company ^  (12  Ver.  R. 
435.) 

The  defendant  pleaded  the  general  issue,  and  also  a  release 
firom  Clark  of  the  cause  of  action,  executed  since  the  commence- 
ment of  this  action.  The  plaintiff  replied,  that  this  action  was  pro- 
secuted  for  the  benefit  of  the  bail  and  counsel  of  Clark  in  the  ac- 
tion of  audUa  querela^  and  that  it  was  so  prosecuted  both  by  reason 
of  the  lien  of  the  counsel  upon  the  cause  of  action,  and  by  virtue 
of  an  assignment  of  the  cause  of  action  from  Clark  to  the  bail  and 
counsel,  and  notice  to  the  defendant  of  such  assignment  prior  to 
the  execution  of  the  release.  The  fact  of  the  assignment  and  no- 
tice was  traversed  by  the  defendant. 

On  trial,  the  defendant  offered  in  evidence  the  release  executed 
by  Clark, — to  the  admission  of  which  the  plaintiff  objected  on  the 
ground  that  it  was  in  fraud  of  the  lien  of  the  counsel ;  but  the 
county  court  overruled  the  objection.  The  defendant  also  offered 
Ingraham  as  a  witness,  who  produced  a  discharge  from  the  de- 
fendant of  his  liability,  but  who  admitted  that  he  had  so  far  defend- 
ed this  suit,  bad  employed  counsel,  and  was  holden  to  pay  them. 
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The  plaintiff  objected  to  bis  admission ;  but  this  objection  also  was 
overruled.  Verdict  for  the  defendant.  Exceptions  by  the  plain- 
tiff. 

7.  Hulchmson^  for  the  plaintiff. 

L.  Adams  and  C  French^  for  the  defendant 

The  CouBT,  per  Royce,  J.,  held,  that,  upon  the  pleadings,  it  be- 
came incumbent  upon  the  plaintiff  to  prove  the  alleged  lien^  as 
matter  of  law,  or  to  prove  the  alleged  assignment  and  notice ;  that 
the  cause  of  action  being  a  tort,  the  counsel  in  the  original  action 
had,  by  law,  no  such  lien  as  they  now  claimed,  but  the  whole  was 
under  the  control  of  the  party  until  judgment  upon  it  was  obtain- 
ed ;  that  the  cause  of  action  might,  however,  be  the  subject  of  an 
assignment,  upon  the  consideration  disclosed  in  this  case  ;  that  in- 
asmuch as  there  was  evidence  tending  to  prove  such  assignment 
and  notice,  the  defendant  was  driven  to  substantiate  his  plea  of  not 
guilty ;  and  that  the  witness,  Ingraham,  who  was  called  for  this 
purpose,  was  incompetent,  for  the  reason  that,  if  the  defendant 
succeeded,  the  attorneys  for  the  defendant,  who  were  employed 
by  Ingraham,  and  whom  he  was  holden  to  pay,  would  have  a  lien 
upon  the  costs  recovered  by  the  defendant,  and  Ingraham  could 
compel  them  to  enforce  that  lien  and  apply  the  costs  in  payment 
for  their  services.     Judgment  reversed. 


Charles  Edmunds  v.  Gurdon  H.  Smith. 

Sale  of  chattels ;  admissions  of  voDdor,  after  sale  and  deliTery ,  cannot  affect  tlie 
title  of  vendee ;  acts  of  the  parties  admitted  in  eridence;  possession  of  Tendoi, 
after  alleged  sale,  admissible  as  evidence  tending  to  prove  fraud  in  fact. 

Tbover  for  a  stage-coach.  The  plaintiff  claimed  title  by  virtue  of 
an  assignment  of  the  properly  by  one  Leland,  to  himself,  in  trust, 
for  the  benefit  of  the  creditors  of  Leland.  The  defendant  justified 
the  taking  the  property,  as  deputy  sheriff,  by  virtue  of  a  writ  of  at- 
tachment against  Leland. 

Sioughton  Sf  Persons  and  T^acy  ^  Converse^  for  the  plaintiff. 
J.  Collcmer  and  N.  Richardson^  for  the  defendant. 

The  CotJRT,  per  Bennett,  J.,  held,  that  a  statement,  in  the  bill 
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of  exceptions,  that  there  was  proof  of  the  execution  of  a  release, 
imports  that  there  was  evidence  of  the  signing,  sealing  and  deliv- 
ery ;  that  the  naked  declarations  of  a  vendor,  made  after  sale  and 
delivery,  are  inadmissible  as  evidence  against  the  vendee,  —  and 
that  the  same  rule  applies  to  the  case  of  an  assignment ;  and  that 
evidence  that  the  assignor,  Leland,  was  in  possession,  after  the  as- 
sighment,  of  the  property  sued  for,  and  of  a  part  of  the  other  pro- 
perty assigned,  apparently  managing  it  as  his  own,  and  that  he 
sold  one  article,  was  admissible,  as  tending  to  show  the  intentions 
of  the  parties,  —  the  court  saying,  that  if  the  vendor  of  several  ar- 
ticles, sold  at  the  same  time,  is  subsequently  in  possession  of  any 
one  of  the  articles,  though  it  be  not  the  particular  article  in  ques- 
tion in  the  suit,  that  fact  is  competent  evidence,  as  tending  to  prove 
fraud  in  fact.    Judgment  reversed. 


Thomas  F.  Hammond,  Assioneb  in  Bankbuptcy  op  Samuel  Ford, 

V. 

Gill  Wheelock  and  Charles  Dana. 

A  bankrupt,  io  a  suit  commenced  by  himself,  and  prosecuted  by  his  assignee,  is 
not  a  competent  witness  for  the  plaintiff,  afler  his  discharge.  An  agent,  who 
collects  and  receives  money  for  property  sold  on  an  execution  In  favor  of  bis 
principal,  is  not  liable  in  trover  therefor  to  the  owner  of  the  property.  A  par- 
ty, who  attaches  joint  property  in  an  action  against  one  or  more  part  ownen, 
and  procures  the  whole  to  be  sold  on  execution,  and  receives  the  proceeds,  is 
liable  in  trover  at  the  suit  of  the  other  part  owner. 

Tms  Teas  an  action  of  trover.  Plea,  the  general  issue.  On  the 
trial  in  the  court  below,  it  was  proved  that  Ford,  since  the  com- 
mencement of  this  suit,  had  instituted  proceedings  in  bankruptcy, 
and  had  received  a  regular  discharge  under  the  act  of  congress, 
and  he  was  offered  as  a  witness  on  the  part  of  the  plaintiff.  The 
defendants  objected  to  his  admission,  and  he  was  excluded  by  the 
court.  The  plaintiff  gave  evidence  tending  to  prove  that  the  pro- 
perty in  question  was  owned  by  Ford,  and  John  and  George  R. 
Moulton  ;  that  the  defendant  Wheelock  caused  the  property  to  be 
attached  on  a  writ  in  his  favor  against  the  two  Moultons ;  that  the 
property  was  sold  upon  the  execution  obtained  by  him  in  his  suit, 
and  that  the  money  for  which  it  was  sold  was  received  by  the  de- 
fendant Dana,  as  the  agent  of  Wheelock.  The  county  court 
charged  the  jury,  that  the  mere  fact  that  Dana  acted  as  the  agent 
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of  Whedocky  to  receive  the  money  when  collected,  was  not  suffi- 
cient to  render  him  liable  in  this  action  ;  and  that  Wheelock  was 
not  guilty  of  a  conversion,  unless  the  whole  of  the  property  was 
sold  by  his  knowledge  and  consent,  or  he  received  the  money  after 
the  sale,  knowing  that  the  whole  of  the  property  was  sold.  Ver- 
dict for  the  defendants.     Exceptions  by  the  plaintiff. 

'  O.  P.  Chandler  and  /.  CoUamer^  for  the  plaintiff. 
T.  Hutchinson  and  Tracy  Sf  Converse^  for  the  defendants. 

The  Court,  per  Rotce,  J.,  held,  that  Ford  was  correctly  ex- 
cluded as  a  witness,  for  the  reason  that,  if  the  defendant  succeeds, 
Ford  would  be  liable  to  an  execution  for  the  defendant's  costs,  — 
distinguishing  this  from  the  case  of  a  party  to  the  record,  who  con- 
sents to  testify  against  his  interest ;  that  the  charge  as  to  the  de- 
fendant Dana  was  correct ;  and  that  the  charge  as  to  the  defendant 
Wheelock  would  have  been  correct,  if  he  had  fost  become  impli- 
cated at  the  time  of  the  sale,  or  subsequent  to  it ;  but  that,  inas- 
much as  it  was  stated  in  the  bill  of  exceptions,  that  he  attached  the 
property  on  process  against  the  two  Moultons,  and  it  was  not  sug- 
gested that  the  attachment  or  levy  was  qualified  as  to  amount  of 
interest,  it  must  be  understood  as  a  taking  of  the  entire  interest ; 
that  in  such  case  he  is  liable  for  whose  benefit  the  property  was 
sold,  or  who  receives  the  avails,  if  a  third  person  had  an  interest 
in  the  property ;  that  therefore  the  liability  of  Wheelock  did  not 
rest  on  his  assent  at  the  time  of  the  sale ;  and  that  the  limited  in- 
structions of  the  court,  requiring  this  proof,  was  erroneous. 

Judgment  reversed. 


Abel  Barron  v.  John  Pettes. 

DepositioD ;  caption ;  method  of  taking ;  where  a  deposition  pnrporta  to  be 
taken  according  to  the  laws  of  another  state,  it  will  he  presumed  that  it  was 
so  taken,  unless  the  contrary  is  shown. 

In  this  case,  which  was  an  action  on  the  case  against  a  sheriff  for 
the  neglect  of  his  deputy  to  pay  to  the  plaintiff,  money  collected 
by  him,  on  execution  in  favor  of  the  plaintiff.  The  Court,  per 
Redfield,  J.  held,  that  a  deposition  could  not  be  received  as  evi- 
dence, the  caption  of  which  stated,  that  the  witness  ^'  beings  more 
than  thirty  miles  from  the  place  of  trial,"  (instead  of  "  livrng^^^  &c.) 
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was  the  cause  of  taking  the  deposition  ;  that  whether  a  deposition 
offered  ia  court,  is  taken  according  to  the  laws  of  another  state  is  a 
mere  question  of  law,  which  may  be  decided  by  the  court,  from 
their  knowledge  of  the  laws  of  such  state ;  and  that,  if  the  deposi- 
tion purports  to  be  taken  according  to  the  laws  of  such  state,  the 
court,  unless  the  contrary  be  shown,  will  presume  that  it  was  so 
taken. 

Judgment  affirmed. 

E.  Hutchinsony  for  the  plaintiff. 
Dracy  Sf  Comoersey  for  the  defendant. 


Proctor  &  Robinson  v.  Ilock  Hna^s. 

Action  OD  book  account ;  indebitatus  assumpsit ;  entire  contract,  and  carae  of 

action. 

Book  Account.  The  auditor  reported,  that  on  November  30, 1840, 
the  plaintiffs  took  a  lease  of  a  marble  mill,  which  was  to  be  man- 
aged by  the  defendant,  ostensibly  as  the  agent  of  the  plainti£Es, 
but  in  reality,  as  between  the  parties,  for  his  own  benefit,  and  the 
defendant,  on  the  same  day,  executed  and  delivered  to  the  plain- 
tiffs a  writing  promising  to  save  them  harmless  from  all  loss  in 
consequence  of  having  taken  the  lease,  and  also  ^promising  to  pay 
them  for  all  money,  goods,  provisions,  &c.  that  they  should  advance 
for  the  use  of  those  engaged  in  the  mill,  in  case  the  proceeds  of 
the  mill  should  prove  insufficient  for  that  purpose.  And  the  auditor 
found  that  the  proceeds  of  the  mill  had  been  applied  in  part  pay- 
ment of  the  advances  made  by  the  plaintiffs,  and  that  the  balance 
claimed  by  them  in  this  action  was  justly  due.  The  county  court 
rendered  judgment  ibr  the  plaintiff  upon  the  report.  Exceptions 
by  the  defendant. 

JS.  Washburn  and  P.  T.  Waskbumj  for  the  plainti&. 
C.  French^  for  the  defendant. 

The  Court,  per  Bennett,  J.  held,  that  upon  these  facts,  the 
action  on  book  account  might  be  sustained ;  that  the  plaintiff  had 
the  right  to  charge  the  goods  when  delivered,  though  not  the  right 
to  sue  ;  that  the  plaintiffs  might,  upon  these  facts,  have  sustained 
indebitatus  assumpsit^  and  in  such  case  that  action  and  the'  action 
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on  book  account  were  concurrent  remedies ;  and  that  there  being 
no  claim  made  by  the  plaintiffs  under  the  clause  of  indemnity,  the 
objection  would  not  lie,  that  this  action  could  not  be  maintained, 
for  the  reason  that  the  contract,  and  so  the  cause  of  action,  were 
entire. 

Judgment  affirmed. 


Rot  Matthews  v.  Eluot  J.  KmoER. 

Promissory  note ;  erasure ;  evidence ;  admissions  of  former  owner. 

AssuMFsrr,  brought  by  the  plaintiff,  as  indorsee  of  a  promissory 
note,  against  the  defendant  as  indorser.  The  indorsement  was  in 
these  words,  "  with  recourse  to  me,  Elliot  J.  Kidder ;  "  and  the 
paper,  after  the  word  "  with,"  showed  an  appearance  of  having 
been  scraped,  from  which  the  defendant  claimed  that  the  syllable 
otU  had  been  erased.  The  defendant  objected  to  the  admission  of 
the  note  in  evidence,  without  an  explanation  of  the  erasure  ;  but 
the  county  court  overruled  the  objection.  The  plaintiff  also  offered 
in  evidence  another  note,  originally  made  payable  to  the  defendant 
and  indorsed  by  him  in  the  same  words,  "  with  recourse  to  me," 
in  connection  with  evidence  that  both  notes  were  originally  on  the 
same  paper,  and  were  indorsed  by  the  defendant  at  the  same  time. 
To  the  admission  of  this  note  the  defendant  objected,  but  it  was 
admitted  by  the  court.  Verdict  for  the  plaintiff.  Exceptions  by 
the  defendant. 

W.  M.  Pingrpj  and  C.  CooUdge^  for  the  plaintiff. 
Tracy  Sf  Converse^  for  the  defendant 

The  Court,  per  Bennett,  J.  held,  that  there  was  no  error  in 
permitting  the  note  in  suit  to  go  to  the  jury  without  any  evidence 
tending  to  explain  the  erasure ;  that  the  admissions  of  a  former 
holder  of  the  note,  made  while  he  was  the  owner  of  the  note, 
could  not  be  given  in  evidence  against  a  subsequent  owner  of  the 
same  note ;  and  that  the  second  note  offered  was  correctly  admit- 
ted in  evidence,  as  tending  to  rebut  the  inference  which  might  be 
drawn  by  the  jury  from  the  appearance  of  the  indorsement  of  the 
first  note. 

Judgment  affirmed. 

VOL.  DC.— NO.  vn,  38 
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Stefabn  W.  Gripfitr  v.  Joseph  Fowler. 

The  same  effect  is  given  by  a  sheriff's  sale  in  Yermont,  as  to  passing  the  title  of 
the  property  sold,  as  is  given  by  any  other  salOt  <^  "^  more. 

Trespass  for  certain  personal  property.  It  was  admitted  by  the 
parties,  that  the  property  in  question  had  once  belonged  to  the 
defendant,  and  had  been  lent  by  him  to  one  Freeman,  and  that  it 
had  been  taken,  and  sold  at  sheriff's  sale,  on  an  execution  against 
Freeman,  as  his  property,  and  had  been  sold  by  the  purchaser  at 
the  sheriff's  sale,  to  the  plaintiff,  and  that  it  had  been  taken  from 
the  plaintiff's  possession  by  the  defendant.  Judgment  by  the 
county  court  for  the  defendant.    Exceptions  by  the  plaintiff. 

&  JS.  Streeter^  and  Tracy  Sf  Converse^  for  the  plaintiff. 
Walker  4*  Slade^  and  /.  S.  Mwrcy^  for  the  defendant. 

The  Court,  per  Repfkld,  J.  held,  that  the  same  effect  should 
be  given  to  a  sheriff's  sale  in  this  state,  as  to  passing  the  title  to 
the  property  sold,  as  is  given  to  any  other  sale,  and  not  the  effect 
which  is  given  in  England  to  a  sale  in  market  overt ;  that  such  has 
been  the  tendency  of  the  decisions  in  the  cases  which  have  arisen 
in  this  state  in  reference  to  the  levy  of  execution  upon  hay  and 
grain  attached  by  copy  left  in  the  town  clerk's  office,  and  sold 
without  being  removed ;  and  that  there  was  no  principle  of  policy 
requiring  a  different  decision,  but  the  contrary  doctrine  might,  as 
in  the  case  of  authorized  officers,  be  attended  with  serious  incon- 
venience. 

Judgment  affirmed. 


JXstrict  Court  of  the  United  States^  Aprils  1846,  at  Boston. 
Ex  PARTE  Barnes. 

A  commissioneT  of  the  ohenh  eonrt  has  not  the  power  to  issue  a  writ  of  M>6as 
•orptis,  to  take  from  jail  a  person  ooomiitled  by  aatiionty  of  ^United  States^ 
and  bring  him  before  the  commissioner,  for  the  purpose  of  giving  his  depon- 
tion  before  saoh  oomsussioner,  to  be  naed  in  a  cause  pending  in  the  district 
oourt. 

Whether  a  justice  or  judge  of  a  oouki  of  the  United  Statescaa  ezfiroiae  tliepoww 
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of  issaiog  writs  of  habeas  corpus  ad  tesHfieondum,  in  vaoatiod,  even  for  the 
purpose  of  bringing  witnesses  into  conrt  at  the  approaching  session  ?  —  quare, 

Tms  was  an  application  by  the  marshal  to  be  allowed  certain 
fees  for  bringing  witnesses  from  jail.  The  point  raised  in  the 
case  will  appear  from  the  opinion  of  the  court,  which  was  de- 
livered by 

Sprague,  J.  The  question  which  has  been  argued  by  coun- 
sel in  the  present  case  is,  whether  a  commissioner  of  the  cir- 
cuit court  has  the  power  to  issue  a  writ  of  "  habeas  corpus,"  to 
take  from  jail  a  person  committed  by  authority  of  the  United  States, 
and  bring  him  before  the  commissioner,  for  the  purpose  of  giving 
his  deposition  before  such  commissioner,  to  he  used  in  a  cause 
pending  in  the  district  court.  The  first  statute  cited  is  that  of  1812, 
chap.  25,  vol.  2,  sec.  1,  which  authorizes  the  circuit  court  to  ap- 
point commissioners  to  take  affidavits  and  bail.  And  the  next  is 
the  statute  of  1817,  chap.  203,  vol.  3,  which  authorizes  such  com- 
missioners to  "  exercise  all  the  powers  that  a  justice  or  jpdge  of  any 
of  the  courts  of  the  United  States  may  exercise,  by  virtue  of  the 
30th  section  of  the  judiciary  act "  of  1789,  chap.  20,  vol.  1.  By 
that  section,  power  is  given  to  "  any  justice  or  judge  of  any  court  of 
the  United  States,  any  chancellor,  justice  or  judge  of  a  supreme  or 
superior  court,  mayor  or  chief  magistrate  of  any  city,  or  judge  of 
a  county  court,  or  court  of  common  pleas  of  any  of  the  United 
States"  to  take  depositions.  "  And  any  person  may  be  compelled 
to  appear"  [before  them]  '^  in  the  same  manner  as  to  appear  and 
testify  in  court." 

It  is  urged  that  the  clause  authorizing  the  magistrate  to  compel 
the  appearance  of  the  witness,  gives  a  power  to  issue  a  writ  of 
^^  habeas  corpus,"  to  bring  a  prisoner  from  jail  for  that  purpose. 
By  the  14th  section  of  the  same  statute,  the  supreme,  circuit,  and 
district  courts  of  the  United  States  are  authorized  to  "  i^ue  writs 
of  *  scire  facias,'  habeas  corpus,  and  all  other  writs  not  specially 
provided  for  by  statute,  which  may  be  necessary  for  the  exercise 
of  their  respective  jurisdictions,  and  agreeable  to  the  principles 
and  usages  of  law."  And  that  either  of  the  justices  of  the  supreme 
court,  as  well  as  judges  of  the  district  courts,  shall  have  power  to 
grant  writs  of  "  habeas  corpus,"  for  the  purpose  of  an  inquiry  into 
the  cause  of  commitment,  with  a  proviso,  that  the  writ  of  habeas 
corpus  shall  not  extend  to  persons  in  jail,  unless  they  be  prisoners 
under  color  of  laws  of  the  United  States,  or  necessary  to  be  brought 
into  court  to  testify.    By  the  statute  of  1833,  chap.  356,  sec.  7, 
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vol.  4,  further  power  id  given  to  the  justices  and  judges  of  the 
courts  of  the  United  States,  to  issue  writs  of  "  habeas  corpus." 

The  question  is,  whether  the  30th  section  of  the  judiciary  act, 
gives  power  to  take  prisoners  from  jail  and  bring  them  before  the 
magistrate  merely  for  the  purpose  of  giving  depositions.  If  it  does, 
then  all  the  magistrates  therein  named,  including  the  state  judges, 
and  mayors  of  cities,  possess  it.  And  all  the  prisoners  of  the  Uui- 
ted  States  are  subject  to  it,  and  may  be  carried  to  any  part  of  the 
district  at  the  pleasure  of  the  commissioner,  or  judge  of  a  county 
court  of  the  state,  or  the  mayor  of  a  city.  Considering  the  danger 
and  inconvenience  of  such  a  construction,  and  that  the  power  to 
issue  writs  of  ^^  habeas  corpus"  is  given  to  the  courts  and  judges  of 
the  United  States  by  other  statute  provisions,  guarding  and  limit- 
ing its  exercise,  and  that  the  words  of  the  section  relied  upon,  are 
satisfied  by  the  usual  modes  of  compelling  attendance,  I  do  not 
think  that,  by  the  true  construction  of  the  30th  section  of  the  judi- 
ciary act,  it  confers  the  power  to  issue  writs  of  ^'  habeas  corpus" 
now  contended  for.  Judge  Conkling,  in  his  treatise,  page  247, 
intimates  the  opinion,  that  the  power  to  issue  writs  of  habeas  carpus 
ad  testificandum  is  confined  to  the  courts  of  the  United  States,  and 
cannot  be  exercised  by  a  justice  or  judge  of  such  courts  in  vaca- 
tion, although  for  the  purpose  of  bringing  witnesses  into  court  at 
the  approaching  session. 

George  T.  Curtis^  in  support  of  the  application. 


Supreme  Court  of  Ohio^  Cuyahoga  County. 

William  R«  Richardson  v.  Huron  Beebe. 

The  section  of  the  statute  of  Ohio  entitled  '<  an  act  to  prevent  kidnapping," 
which  forbids  any  person  from  attempting  or  assisting  to  carry  any  black  or 
mulatto  person  out  of  the  state,  without  proving  his  right  before  some  judge 
or  justice  of  the  peace  in  the  county,  is  absolutely  null  and  void,  under  the 
decision  of  the  supreme  court  of  the  United  States,  in  the  case  of  C&mmon" 
wealth  of  Pennsylvania  v.  Prigg. 

An  arrest  and  detention,  under  a  mittimus  charging  the  person  arrested  with 
kidnapping,  under  said  section,  and  not  proving  property  before  removal,  but 
not  averring  that  the  person  carried  away  was  a  freeman,  are  illegal. 

Every  mittimus  must  substantially  show  that  the  accused  is  charged  with  son>e 
definite  ofience,  or  it  cannot  be  sustained. 

This  was  a  writ  of  habeas  corpus,  directed  to  the  sheriff  of  Cuy- 
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ahoga  county^  directing  him  to  bring  in  the  body  of  William  R. 
Richardson.  The  sheriff  returned^  in  obedience  to  the  vnit  of 
habeas  corpus,  that  he  took  Richardson  into  custody  on  the  10th 
day  of  June,  1846,  and  now  detained  him  in  custody  by  virtue  of 
a  mittimus  issued  by  John  Barr,  Esq.,  one  of  the  justices  of  the 
peace  in  Cuyahoga  county ;  and  a  certified  copy  of  the  mittimos 
was  made  a  part  of  the  sheriff's  return.  The  mittimus  recited 
that  ^'  Whereas,  William  R.  Richardson  of  the  county  aforesaid, 
has  been  arrested  on  the  oath  of  James  A«  Briggs,  for  that,  at  the 
township  of  Cleveland,  in  said  county,  on  or  aboot  the  90th  May, 
1836,  WiUiam  B.  Richardson  did  knowingly  aid  in  carrying  one 
Alfred  Berry,  a  black  man,  and  a  resident  of  said  Cuyahoga 
county,  of  the  state  of  Ohio,  without  taking  said  Alfred  Berry 
before  any  jodge  or  justice  of  the  peace  in  said  county,  and  with* 
out  establishing  his  right  of  property  in  said  Alfred  Berry,  agree* 
ably  to  the  laws  of  the  United  States,  before  any  judge  or  justice 
in  said  county,  and  has  been  examined  by  me  John  Barr,  one  of 
the  justices,"  be.  ^'  on  such  charge,  and  required  to  give  bail  in 
the  sum  of  one  thousand  dollars,"  &c.,  ^  which  he  failed  to  do. 
Therefore,"  &c. 

jB.  S.  Taylor^  for  Richardson. 
H.  Foot  and  B.  WkUe,  for  Beebe. 

Wood,  C.  J.  delivered  the  opinion  of  the  court,  in  which  Bur^ 
CHARD,  J.  concurred.  The  statute  on  which  this  prosecution  is 
based  is  the  second  section  of  an  act  entitled  ^^  an  act  to  prevent 
kidnapping,"  found  in  Swan's  Statutes,  p.  600,  which  provides 
'^  That  no  person  or  persons  shall,  in  any  manner,  attempt  to  carry 
out  of  this  state,  or  knowingly  be  aiding  in  carrying  out  of  this 
state,  any  black  or  mulatto  person,  without  first  taking  such  black 
or  mulatto  person  before  some  judge  or  justice  of  the  peace  in  the 
county  where  such  black  or  mulatto  person  was  taken,  and  there, 
agreeably  to  the  laws  of  the  United  States,  establish  by  proof  his 
or  their  property  in  such  black  or  mulatto  person." 

The  section  of  the  statute  was  designed  to  be  applied,  exclusive- 
ly, to  that  unfortunate  class  of  persons  who  owed  service  in  one 
state,  and  escaped  into  another,  and  to  those  by  whom  they  were 
arrested  or  seized.  The  constitution  and  laws  of  the  United  States 
recognize  slavery,  and  protect  the  owner  in  the  enjoyment  of  thia 
species  of  property.  This  prosecution  was  set  on  foot,  as  shown 
by  the  mittimus,  on  the  ground  that  Berry  was  a  slave,  and  was 
seized  and  taken  out  of  the  state  without  a  right  of  property  in 
33* 
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him  being  first  established.  In  the  case  of  the  ComnumweaUh  Oj 
Pennsylvania  v.  Prigg^  the  supreme  court  of  the  United  States 
have  decided,  that  the  owner  of  a  slave,  either  by  himself,  or  agent, 
may  pursue,  arrest  and  return  him  to  the  state  from  whence  he 
fled,  without  the  aid  of  the  state  authority,  and  that  all  state  legis- 
lation which  interferes  with,  or  embarrasses  such  arrest,  Sb  unconsti* 
tutional  and  void,  and  that  all  legislation  on  the  subject  is  exclu- 
sively vested  in  congress. 

Every  mittimus  must,  substantially,  show  that  the  accused  is 
charged  with  some  definite  offence,  or  it  cannot  be  sustained.  No 
man  should  be  deprived  of  his  liberty,  unless  his  caption  and  deten- 
tion are  authorized  by  law.  Upon  the  face  of  this  mittimus,  what 
has  Richardson  done  ?  He  has  arrested  a  slave  and  taken  him 
out  of  the  state,  without  proving  his  right  before  the  state  author- 
ity, and  this  state  legislation,  in  such  a  case,  is  absolutely  noil  and 
void,  under  the  decision  of  the  supreme  court  of  the  United 
States. 

It  was  said,  on  the  hearing,  that  it  did  not  appear  but  that  Berry 
was  a  freeman,  firom  the  mittimus  before  the  court,  and  that  Rich- 
ardson was  therefore  properly  charged  with  kidnapping,  under  the 
first  section  of  the  act.  It  was,  however,  successfully  answered, 
that  it  is  not  averred  that  Berry  was  a  freeman^  and  the  offence  is 
charged  to  be  the  not  proving  property  before  removal.  Unless 
property  may  therefore  exist  in  a  freeman,  the  mittimus  itself 
shows  that  Berry  was  a  slave,  and  the  prosecution  instituted  on 
that  ground.  I  am,  therefore,  of  the  opinion  that  the  arrest  and 
detention  of  Richardson  are  illegal,  and  direct  him  to  be  dis- 
charged. 


District  Court  of  the  United  States^  October^  1846,  at  Boston. 

In  Admiralty. 

Sparks,  Libellant,  t;.  Kittredge. 

The  owner  of  the  cargo  cannot  be  held  to  contribate,  in  general  average,  towards 
the  expenses  of  repairs  of  the  vessel,  when  the  cargo  is  in  safety,  and  receives 
no  benefit  therefrom. 

Sanble  ;-r- When  no  other  vessel  can  be  procured  to  take  the  cargo,  and  it  woild 
perish,  or  be  of  no  value  if  left,  if  the  expenses  of  repairs  exceed  the  benefit 
to  the  ship-owner  therefrom,  snch  excess  should  be  paid  by  the  cargo,  if  in- 
curred for  its  benefit.  But  whether  such  payment  should  be  made  by  general 
average,  quare. 
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This  was  a  libel  in  behalf  of  the  owner  of  a  vessel  against  the 
owner  of  her  cargo,  for  a  general  average  contribution.  The  ves- 
sel was  bound  to  Boston,  and  was  accidentally  stranded  near  Ed- 
gartown  ;  the  cargo  was  taken  out  and  put  in  safety,  and  subse- 
quently the  vessel  was  got  oS^  repaired,  and  the  cargo  taken  on 
board  and  delivered  in  Boston.  The  libellant  claimed  the  right  to 
charge  in  general  average  the  expenses  incurred  in  getting  the  ves- 
sel off,  after  the  cargo  was  landed.  The  respondent  denied  his 
right  so  to  do,  and  this  was  the  only  question  submitted  to  the 
court. 

For  the  libeUant  it  was  contended,  (1)  that  by  usage  and  custom 
in  Boston,  the  expenses  were  to  be  contributed  for  ;  and  he  intro- 
duced evidence  to  prove  such  usage ;  (2)  that  independently  of 
any  usage,  the  same  were  proper  subjects  for  contribution. 

-D.  A.  SimmonSj  for  the  libellant. 
F.  C.  Loring^  for  the  respondent. 

Sprague,  J.  held  that  the  proof  of  usage  was  not  sufficient ;  that 
though,  generally  speaking,  it  might  be  the  practice  in  the  port  of 
Boston,  so  to  adjust  similar  cases,  yet  it  appeared  that  the  usage 
was  not  uniform,  and  therefore  it  was  of  no  weight  in  determining 
the  question.  The  general  principle  of  law  was,  that  when  sacri- 
fices were  made,  or  expenses  incurred  for  the  general  benefit,  all 
the  parties  interested  should  contribute.  In  the  present  case,  when 
these  expenses  were  incurred,  the  cargo  was  in  safety ;  it  could 
not  be  said  that  the  cargo  was  saved,  or  relieved  from  peril  by  the 
expenses  of  getting  the  vessel  off.  The  only  ground  on  which  the 
claim  could  be  made  would  be  that  they  were  incurred /or  ihefut' 
therance  of  (he  voyage,  and  in  order  to  its  completion.  If  this  was 
so,  then  the  expenses  of  repairs  should  also  be  charged  in  general 
average,  for  they  stand  on  the  same  ground.  But  this  could  not 
be  maintained.  The  cargo  cannot  be  held  to  contribute  unless  it 
receives  a  benefit. 

Often  the  right  of  the  master  to  detain  a  cargo  while  he  makes 
repairs  is  a  burthen  upon  the  shipper,  and  is  of  no  benefit  to  him 
except  in  extraordinary  cases ;  as  where  no  other  vessels  can  be 
procured  to  take  it  and  the  cargo  would  perish  or  be  of  no  value 
if  left.  In  such  a  case,  if  the  expenses  of  repairs  exceeded  the 
benefit  to  the  ship-owner  therefrom,  it  is  manifest  that  such  excess 
should  be  paid  by  the  cargo  if  incurred  for  its  benefit,  but  whether 
such  payment  should  be  made  by  general  average  or  payment  of 
the  whole  excess,  there  seemed  to  be  some  diversity  of  opinion. 
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The  following  autborities,  among  others,  were  adverted  to.  1 
Magens,  67  ;  2  Phillips  Ins.  86 ;  4  Mass.  Rep.  560-566 ;  2  Pick. 
Rep.  9-11 ;  Stevens  &  Benecke,  76 ;  2  Mete.  Rep.  143,  144 ; 
Abbott  on  Shipping,  S.  &  P.*8  notes,  575 ;  3  Maule  &  Selwyn, 
482 ;  Stevens  &  Benecke,  139,  and  nole  (a),  141. 

In  the  present  case,  the  general  rule,  according  to  the  authori* 
ties,  was  in  accordance  with  the  general  principle,  and  the  owner 
of  the  cargo  could  not  be  held  liable  to  contribute  towards  the  ex- 
penses of  getting  off  the  vessel. 


lUctnt  €nglt0l)  WtamnB. 


Exchequer  of  Pleas^  Easter  Term^  1846. 
Thornett  v.  Haines. 

Sale  by  Auction  —  Puffing.  A  sale  by  auction  announced  to  be  **  wiUiout  re- 
serve," is  void,  if  the  vendor  employs  a  party  to  bid  on  his  behalf,  without 
giving  notice  of  the  fact. 

Debt,  for  money  had  and  received  to  the  use  of  the  plaintiff, 
and  on  account  stated.  Plea,  non  assumpsit.  At  the  trial,  be- 
fore Pollock,  C.  B.,  at  the  Westminster  Sittings,  after  Michaelmas 
term  last,  the  following  facts  appeared  :  The  action  was  brought 
to  recover  £315,  paid  by  the  plaintiff  to  the  defendant,  an  auc- 
tioneer, by  way  of  deposit,  upon  the  sale  of  the  lease  of  premises 
called  "  The  Bell,"  wine  vaults,  in  Shoreditch,  on  the  ground  that 
the  sale  was  void,  by  reason  of  the  employment  of  a  puffer  to  en- 
hance the  price.  The  premises  in  question  were  sold  by  auetion 
to  the  plaintiff,  for  the  sum  of  £1,675,  under  certain  conditioiis  of 
sale,  which  stated,  amongst  other  things,  that  the  highest  bidder 
should  be  the  purchaser.  The  auctioneer  stated,  at  the  time  of  the 
sale,  that  the  premises  were  to  be  sold  without  reserve.  It  ap- 
peared that  a  person  named  Pry,  had,  by  direction  of  one  Walker, 
the  vendor  of  the  premises  in  question,  been  referred  to  as  the 
party  to  give  information  as  to  the  premises :  be  bad  also  been' 
employed  by  Walker  on  previous  occasions.  It  also  appeared  that 
a  person  named  Robinson  attended  the  sale,  and  bid  against  and 
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immediately  before  the  plaintiff.  Fry  was  also  present,  bidding 
himself,  and  directing  Robinson  by  signs  when  to  bid,  and  when 
to  stop.  The  plaintiff's  case  was,  that  Robinson  was  the  pufler 
employed,  by  Fry,  the  agent  of  Walker,  the  vendor,  to  enhance 
the  price  of  the  premises ;  and  accordingly  the  plaintiff's  counsel 
proposed  to  ask  Robinson  what  passed  between  him  and  Fry  on 
the  morning  of  the  sale.  This  was  objected  to,  on  the  part  of  the 
defendant,  on  the  ground  of  the  absence  of  proof  of  Fry's  being 
the  agent  of  Walker.  The  learned  lord  chief  baron  received  the 
evidence,  and  it  then  appeared  that  on  the  morning  of  the  sale, 
Fry  directed  Robinson  to  attend  and  bid,  which  he  accordingly 
did.  Under  these  circumstances,  the  jury  found  a  verdict  for  the 
I^aintiff,  damages  £315,  leave  being  reserved  to  the  defendant  to 
move  to  enter  a  nonsuit,  if  the  court  should  think  the  evidence  was 
improperly  received. 

Humphrey^  having  obtained  a  rule  msi  accordingly  or  for  a  new 
trial, — 

ByleSy  Serj.,  F.  Robinson^  and  Wordsworth  showed  cause.  First, 
there  is  ample  evidence  of  Robinson  being  a  puffer  employed  by 
Fry,  and  of  Fry  being  the  agent  of  Walker,  the  seller.  There  is 
also  evidence  of  Fry  himself  being  a  bidder.  Secondly,  where 
premises,  as  in  the  present  case,  are  to  be  sold  "  without  reserve," 
the  sale  will  be  vitiated,  if  the  vendor  employs  a  party  to  bid  at  the 
sale,  and  thereby  enhances  the  price.  So,  where  the  owner  of 
property  employs  puffers  to  bid,  without  any  declaration  of  the 
fSeu^t,  the  highest  bidder  cannot  be  compelled  to  complete  the  con- 
tract. Howard  v.  CasUey  (6  Term  Rep.  642)  ;  Crowder  v.  Austin^ 
(3  Bing.  368) ;  Wheeler  v.  Collier^  (1  Moo.  &  Mai.  122) ;  The 
King  V.  Marshy  (3  You.  &  Jer.  331.)  The  law  is  stated,  in  simi- 
lar terms,  in  Kent's  Commentaries,  vol.  2,  p.  425,  and  in  Sugden's 
Vendor  and  Purchaser,  p.  13.  In  Bexwell  v.  Christiey  (Cowp. 
395,)  Lord  Mansfield  and  the  rest  of  the  court  treated  a  private 
bidding,  by  or  on  behalf  of  the  vendor,  as  a  fraud  ;  and  this  view 
of  the  question  has  been  adopted  by  the  common  law  courts.  In 
Woodward  v.  Miller,  (Ante.  Chanc.  6,)  the  vendors  had  privately 
instructed  a  person  to  bid  up  to  certain  sums,  in  order  that  the  lots 
should  not  be  sold  under  those  prices.  The  person  accordingly 
bid  up  to  £650,  and  the  estate  was  bought  by  the  defendant  at 
£690.  It  was  held,  in  suit  for  specific  performance  against  the 
defendant,  the  purchaser,  that  he  had  no  defence.  There,  how- 
ever, the  estate  was  bought  at  a  much  higher  price  than  the  party 


Digitized  by 


Google 


3S2  RECENT  ENGLISH  DECISIONS, 

employed  to  bid  had  named ;  and  the  judgment,  moreov«,  i»o- 
ceeded  on  the  ground  that  the  defendant  refused  to  take  an  isBue 
to  try  a  disputed  fact.  So  in  Branley  v.  AU^  (3  Ves.  619*  a,)  the 
purchaser  was  compelled  to  complete  the  purdiase ;  but  there  he 
bad  bought  the  estate  at  a  much  higher  price  than  the  puffisr  had 
bid,  and  besides,  he  had  paid  the  auction  duty.  In  CanoOy  ▼. 
Parsamy  (Ibid.  626,)  no  judgment  was  given  on  the  question  of 
puffing.  Meadows  v.  Tanner^  (6  Madd.  84,)  shows  that  where 
estates  are  put  up  for  sale,  "  without  reserve,"  and  the  yendc 
employ  a  puffer  who  actually  bids,  a  bill  for  a  specific  performai  i 
will  not  lie  against  the  purchaser.  In  the  present  case  the  auc- 
tioneer stated  that  the  sale  was  to  be  without  reserve.  In  SmiOi  v. 
Clarke^  (12  Ves.  477,)  the  court  did  not  determine  the  qnes^  ^si 
whether  a  bidding  on  the  pert  of  the  vendor,  for  the  purp«4e  of 
enhancing  the  price,  vitiated  the  sale. 

Humfregj  contra,  contended,  first,  that  there  was  no  evidence  of 
Fry  being  the  vendor's  agent,  so  as  to  render  his  statements  ad- 
missible against  the  defendant ;  and  secondly,  assuming  them  to 
be  admissible,  that  the  plaintiff  was  not  entitled  to  recover  the 
deposit. 

Pollock,  C.  B.  We  will  take  time  to  consider  whether  the  evi- 
dence in  this  case  ought  to  have  been  received.  If  it  was  properly 
admitted,  the  plaintiff  is  entitled  to  the  verdict.  The  authorities 
cited  by  my  brother  Byles,  of  Howard  v.  CasUe  and  Wheeler  v. 
Collier y  establish  that,  in  the  case  of  a  sale  without  reserve,  if  a 
puffer  be  employed  without  notice  of  his  being  there  to  protect  the 
interest  of  the  seller,  the  sale  is  void.  It  is  said,  that  a  different 
doctrine  prevails  in  the  courts  of  equity.  I  adopt  the  law  as  laid 
down  by  Lords  Mansfield,  Eenyon,  and  Tenterden,  and  think  that 
the  decisions  in  the  courts  of  law  and  equity  may  be  reconcQed. 
There  is  no  distinction  between  a  puffer  bidding  up  to  the  buyer, 
or  bidding  by  him,  at  a  different  stage  of  the  sale ;  and  if  there 
were,  it  would  not  apply  to  this  case,  as  here  Robinson  was  a 
puffer,  and  bid  immediately  before  the  plaintiff.  The  only  distino- 
tion  between  the  cases  in  equity  and  at  law  is,  that  in  the  former 
there  may  be  a  reserved  bidding  without  notice.  But  that  does 
not  apply  to  the  present  case,  where  the  sale  was  distinctly  stated 
and  understood  to  be  without  reserve ;  and  it  matters  not  whether 
that  announcement  is  made  by  the  particulars  of  sale  or  by  pared. 
The  result  is,  that  the  plaintiff  is  entitled  to  recover  his  deposit,  if 
he  has  proved  that  Robinson  was  a  puffer  on  behalf  of  the  vendor. 
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Pabxe^  B.  If  there  is  any  proof  of  Fry  being  the  vendor's  agent, 
then,  as  he  bid  himself,  and  employed  another  to  bid  also,  there 
were  two  persons  bidding  after  a  notification  by  the  auctioneer  of 
the  sale  being  without  reserve.  The  sale,  therefore,  is  void,  on 
the  gronnd  of  fraud,  and  the  plaintiff  is  entitled  to  recover  his  de- 
posit. As  regards  the  present  case,  there  is  no  difference  in  the 
law,  either  in  the  courts  of  law  or  equity.  Lords  Mansfield,  Ken- 
yon,  and  Tenterden  have  expressed  their  opinion,  that  where  a 
s  Uer  employs  a  party  to  protect  property  which  is  to  be  sold  to 
tl  'ihjghest  bidder,  although  the  stamp  acts  may  authorize  such  a 
course,  still  the  fact  ought  to  be  notified  to  the  public.  In  equity, 
the  employment  by  a  vendor  of  a  person  to  bid  at  a  sale,  is  not  a 
ft  1,  ^though  pot  notified,  but  in  law  it  is  otherwise.  But  all  the 
oase8,rl)oth  in  law  and  in  equity,  agree  in  this,  that  if  more  persons 
than  ,one  are  employed  to  bid,  that  amounts  to  fraud,  as  only  one 
is  necessary,  and  the  employment  of  more  can  only  be  to  enhance 
the  price,  and  therefore  renders  the  sale  void.  And  if  it  be  an- 
HQfunced,  either  publicly  or  by  the  particulars  of  sale,  that  the  sale 
IS  to  be  without  reserve,  all  the  cases  in  equity  decide,  that  if  a 
person  is  employed  to  bid,  the  sale  is  vitiated,  inasmuch  as  the 
seller  has  in  fact  announced  that  he  will  not  take  that  step.  This 
was  determined  in  a  case  before  Sir  John  Leach ;  and  the  decision 
of  Vice  Chancellor  Knight  Bruce,  if  examined,  will  be  found  to 
maintain  the  same  doctrine,  that  if  a  sale  is  advertised  generally, 
without  any  statement  of  its  being  without  reserve,  it  is  not  a  fraud 
to  employ  a  person  to  bid,  but  that  the  employment  of  such  a  per- 
son renders  the  sale  void,  if  the  sale  is  to  take  place  without  re- 
serve. It  is  unnecessary  to  say  whether  a  sale  would  be  valid,  if 
the  vendor  without  notice  employs  a  person  to  buy  the  property  in. 
In  the  present  case,  the  sale  was  without  reserve,  and  two  persons 
were  employed  to  puff.  The  sale,  therefore,  was  invalid,  and  the 
deposit  must  be  returned. 

TuLTTy  B.  Assuming  that  Robinson  was  authorized  by  Walker 
as  a  puffer,  can  the  defendant  retain  the  deposit  ?  If  we  look  at 
the  contract,  we  cannot  doubt  that  the  deposit  was  obtained  by 
fraud,  as  a  puffer  was  employed  to  enhance  the  sale  in  violation  of 
the  terms  of  the  contract.  Therefore,  without  going  through  the  , 
cases,  it  is  dear,  that  the  defendant,  the  auctioneer,  cannot  retain 
die  deposit.  Subject,  therefore,  to  the  question  of  fact,  the  rule 
must  be  discharged. 

The  court  afterwards  held,  that  there  was  sufficient  evidence  of 
Fry  being  the  agent  of  the  vendor ;  and  the  rule  was  accordingly 
disdiarged. 
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REPLEVIN. 

A  plaintiff  in  replevin,  against  whom 
a  jadgment  is  obtained  for  a  retorn  of 
the  goods  replevied,  is  bound  by  the 
bond  prescribed  by  the  Rer.  Sts.  c. 
113,  as  well  as  by  that  prescribed  by 
St.  1789,  0.  S6,  to  restore  the  goods  in 
like  good  order  and  condition  as  when 
taken.    Parker  v.  SimondSj  805. 

3.  After  a  debtor's  goods  were  seized 
on  a  writ  of  attachment,  and  also  on  an 
ezecation,  he  was  discharged  under  the 
United  States  bankrupt  law  of  1841 : 
The  goods  were  replevied,  and  the  de- 
fendant in  replevin  obtained  judgment 
for  a  return  thereof,  and  brought  a  suit 
on  the  replevin  bond.  Held,  that  he 
was  entitled  to  recover,  as  damages, 
the  full  value  6f  the  goods,  if  it  were 
not  shown  that  their  full  value  was  not 
necessary  to  satisfy  the  execution  on 
which  they  were  seized.     lb. 

3.  A  plaintiff  in  replevin,  after  re- 

S levying  articles  of  household  furniture, 
orses,  &c.  sold  part  thereof,  and  so 
used  other  parts,  as  to  lessen  their 
value:  The  defendant  in  replevin  ob- 
tained judgment  for  a  return  of  the 
Sroperty  replevied,  and  twelve  per  cent, 
amages  and  costs,  which  were  paid : 
Twelve  months  after  said  judgment 
was  rendered,  the  defendant  in  replevin 
sued  out  a  writ  of  return,  upon  which 
the  officer  returned  that  he  oould  not 
find  the  property :  The  defendant  in 
replevin  then  brought  his  action  on  the 
replevin  bond.  Held,  that  he  was  en- 
titled to  recover  the  value  of  the  prop- 
erty, as  set  out  in  the  bond,  #lih  six 
per  cent,  damages  from  the  tiifie  of  the 
judgment  for  a  return,    lb. 

4.  A.,  being  deceived  by  false  repre- 
sentations m^e  to  him  by  B.,   sold 


goods  to  B.,  and  took  his  pironlwory 
note  for  the  price :  B.  sold  paiet  of  the 
ffoods,  and  received  payment  tAeieAar ; 
A.  rescinded  the  contract  of  sale,  ob  the 
ground  of  the  fraud  practised  ^a  bim 
bv  B.,  and  brought  an  actitn  afaiMl 
D.,  to  recover  the  money  reoeiveU  bV 
him  for  the  goods  which  he  Ibad  a^, 
and  directed  the  officer  to  attack  m*i 
property,  but  did  not  specify  the  fnp- 
erty  to  be  attached :  The  officer  MX- 
tached,  on  A.'s  writ,  and  eo  other 
writs  against  B.,  the  reaidne  ef  the 
goods  sold  to  him  by  A.,  and  A.  en- 
tered and  prosecuted  his  said  actioe: 
A.  afterwards  gave  notice  to  the  oficer 
that  he  had  rescinded  the  contz»et  of 
sale  to  B.,  and  after  demanding  of  the 
officer  the  goods  which  he  had  thai 
attached,  brought  an  action  of  reptovk 
against  him  to  recover  those  goods. 
ffeld,  that  A.  had  not  affirmed  any 
part  of  the  contract  of  sale  to  B.,  and 
that  he  was  not  precluded  from  maiii- 
taining  his  action  of  replevin  against 
the  officer.  Browning  v.  Banctojt, 
278. 

REVIEW.         \ 

S.  drew  an  order  on  P.,  iiis  ear 
ployer,  requesting  P.  to  pay  his  wages, 
from  month  to  month,  as  they  should 
become  due,  to  L.,  and  f.  accepted  the 
order  and  made  several  payments  to 
L. :  P.  was  afterwards  summoned  as 
trustee  of  S.,  in  a  suit  brought  by  C, 
and  L.  had  notice  of  the  trustee  pro- 
cess, but  did  not  give  notice  to  P.  that 
he  claimed  any  further  payments  on 
the  order,  or  that  he  had  advanced  any 
money  upon  it :  P.  was  charged  as 
trustee  otS.,  but  by  mistake,  in  enlei^ 
^g  the  judgment,  it  appeared  by  the 
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record  that  he  was  discharged.  Held, 
OD  a  writ  of  review  brought  by  C.  to 
reverse  this  judgment,  that  L.  could 
not  be  perQiitted  to  come  in  as  a  party, 
and  show  that  said  order,  though  pur- 
porting to  be  a  naked  authority  to  re- 
ceive S.'s  wages,  was  given  for  value, 
&c.,  and  was  an  assignment  of  the 
wages,  and  thus  prevent  a  reversal  of 
the  judgment  entered  by  mistake. 
Carrique  v.  Bristol  Print  WorkSj  444. 
2.  When  one,  who  is  summoned  as 
trustee  of  a  principal  defendant,  is 
charged  by  the  court,  but,  by  mistake 
in  entering  the  judgment,  the  record 
shows  that  he^  was  discharged,  and  he 


the  particulars  of  that  which  is  therein 
stated  generally.  Roinnson  v.  Wads- 
worth,  67. 

3.  Under  the  rules  of  practice  adopted 
by  the  court  of  common  pleas,  when 
the  defendant,  in  his  speci6cation  of 
defence,  relies  on  a  discharge  under 
the  insolvent  law,  and  the  plaintiff  ad- 
mits the  discharge,  but  denies  its 
validity,  on  the  ground  of  fraud  com- 
mitted by  the  defendant,  the  plaintiff 
has  the  right  to  open  and  close.  Robin- 
son  V.  Hitchcock  J  64. 


TOWN. 

The  provision  in  the  Rev.  Sts.  c. 


18, 


thereupon  takes  out  execution  against    ^  7,  that  when  the  pulling  down  of  a 
.L_  _i_i_.va.i.  ^     1.    .   ..  .         building,    by    direction    of   firewards, 

shall  be  the  means  of  stopping  a  fire, 
the  owner  of  such  building  shall  be 
entitled  to  recover  reasonable  compen- 
sation therefor  from  the  town,  does  not 
apply  to  a  building  which  is  pulled 
down,  by  such  order,  after  it  is  so  far 
burnt,  that  it  is  impossible  to  save  it 
from  destruction  by  fire.  Tca/lor  v. 
Inhabitants  of  Plymouth,  462. 

TRESPASS. 

Where  a  person  in  possession  of 
mortgaged  premises,  cluming  under 
the  mortgagor,  refuses  to  yield  the  pos- 
session to  the  mortgagee,  upon  his  en- 
try after  condition  broken,  the  mort- 
gagee may  maintain  an  action  of  tres- 
pass against  him,  for  mesne  profits, 
although  the  entry  may  not  have  been 
sufficient,  under  Rev.  Sts.  c.  107, 
for  the  purpose  of  foreclosure.  North- 
ampton Paper  Mills  v.  Ames,  1. 

2.  Where  one  has  cut  down  and 
peeled  trees  on  another's  land,  under  a 
valid  agreement  that  he  shall  have  the 
bark,  the  bark  becomes  his  property, 
and  he  has  a  right  to  enter  upon  the 


the  plaintiff  for  costs,  and  collects  them, 
the  plaintiff  is  entitled,  on  a  writ  of 
review,  to  a  reversal  of  the  judgment 
entered,  and  to  have  such  a  judgment 
as  he  originally  ought  to  have  had,  and 
also  to  a  judgment  against  the  trustee 
to  recover  back  the  costs  paid  to  him  on 
hH  execution,    lb. 

SALE. 

If  A.,  who  is  noi  licensed  to  seU 
spirituous  liquor,  takes  money  of  B.  for 
some  other  article,  which  B.  receives 
from  him,  and  B.  thereupon  takes  A.'s 
spirituous  liquor,  without  any  words 
concerning  it,  this  constitutes  a  sale  of 
the  liquor,' and  A.  is  guilty  of  a  viola- 
tion of  the  Rev.  Sts.  c.  47,  if  any 
part  of  the  money  is  given  by  B.  and 
received  by  A.  in  payment  for  the 
liquor.     Commonwealth  v.  Thayer,  52S. 

1  SPECIFICATION. 

The  57th  rule  of  the  court,  requiring 
a  party  '*  to  file  a  statement  in  writing 
of  any  specific  or  substantive  matter  of 
discharge  or  avoidufe,  which  he  pro- 
poses and  intends  t^give  in  evidence  on 


trial,"  doe^  ni^t yply  to  matter  offered    land  and  take  it  away ;  and  is  not  liable 
in  evidence  9V  '^ay  of  rebutti^  the    to  an  action  of  trespass  for  so  doing 


eyidence  introquced  by  the  other  party 
Parhf*y.  Green,  137. 

2.  When  the  specification,  to  which 
a  party  is  entitled  by  the  57th  rule  of 
the  court,  of  the  matter  of  discharge  or 
avoidance  which  the  other  party  in- 
tends to  give  in  evidence,  is  bad  for 
generality,  it  should  be  objected  to  for 
that  cause,  before  trial,  and  the  court 
will  order  it  to  be  amended.  If  it  be 
not  objected  to  before  trial,  it  cannot  be 
treated  as  a  nullity  at  the  trial,  but  the 
party  who  files  it  may  give  in  evidence 
VOL.  IX.  —  NO.  vn. 


NettUton.  v.  Sikes,  34. 

3.  An  action  of  trespass  will  not  lie 
against  an  officer  for  serving  a  warrant 
issued  in  legal  form,  by  a  court  having 
jurisdiction,  and  directing  him  to  arrest 
a  party,  even  though  the  proceedings 
of  the  court  in  issuing  the  warrant  may 
have  been  erroneous.  Donahoe  v.  Shed, 
326. 

4.  By  the  common  law,  a  party  into 
whose  land  agisted  cattle  escape,  and 
there  do  damage,  may  maintain  an 
action  of  trespass  against  the  general 

34 
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owner  of  the  cattle,  or  againtt  the 
agister,  at  his  election  ;  and  this  law  is 
not  altered  by  the  Rct.  Sts.  c.  113,  (  4. 
Sheridan  t.  Bean,  284. 

5.  A  disseizee,  having:  a  right  of  en« 
try,  and  entering  peaceably  on  land,  no 
one  being  thereon,  and  taking  posses- 
sion under  his  title,  thereby  acquires 
the  right  to  maintain  an  action  of  tres- 
pass against  the  disseizor  and  others, 
for  a  subseqaent  breach  and  entry. 
lyier  T.  Smith,  699. 

TROTER. 

A  cow  going  at  large  in  the  high- 
way, without  a  keeper,  joined  a  drove 
of  cattle,  without  the  knowledge  of  the 
driver,  and  was  driven  to  a  distant 
place,  and  there  pastured  with  the  other 
cattle :  The  owner  of  the  cow  called 
on  the  driver,  after  his  return,  made 
inquiries,  and  demanded  the  cow  :  On 
the  return  of  the  diove,  a  few  months 
afterwards,  the  driver  delivered  the  cow 
to  the  owner,  who  received  her.  Held, 
in  an  action  of  trover  against  the  driver; 
that  his  omission  to  deliver  the  cow, 
on  demand,  was  not  evidence  of  a  con- 
version. Wellington  v.  Wentwarth, 
548. 

d.  A  surveyor  of  highways  lawfully 
removed  wood  which  was  placed  within 
the  limits  of  the  highway,  and  gave 
notice  to  the  owner  of  the  wood  where 
he  had  put  it,  and  told  him  he  iniffht 
have  it  on  paying  for  the  removal  of  it. 
Held,  in  an  action  of  trover,  by  the 
owner  of  the  wood,  against  the  sur^ 
veyor,  that  there  had  been  no  conver- 
sion.   Plumer  v.  Broum,  578. 

TRUST. 

A  mortgage  deed,  given  by  the  prin- 
cipal maker  of  a  promissory  note  to  his 
surety  on  the  note,  conditioned  that 
the  principal  will  pay  the  note  and  save 
the  surety  harmless,  creates  a  trust  and 
an  equitable  lien  for  the  holder  of  the 
note;  and  the  surety  holds  the  mort- 
gaged property  subject  to  such  trust 
and  lien,  even  after  the  holder's  claim 
OQ  him  to  pay  the  note  is  barred  by 
the  statute  of  limitations,  and  though 
the  property,  as  between  mortgagor 
and  mortgagee,  may  have  become  ab* 
lolute  by  foreclosure.  Eastman  v.  Fot- 
ier,  19, 

3.  The  trust  created  by  such  mort- 
gage is  not  secret ;  and  when  the  mort- 
gage it  recorded,  it  gives  constructive 


notice  of  the  tmst  to  all  ereditors  tad 
purchasers,  so  that  they  caonoty  Wy 
attachment  or  grant  of  the  mortgaged 
property,  take  it  discharged  of  the 
trua^ ;  and  the  assignment  of  the  mort- 
gagor's estate,  under  the  insolvent  law 
of  1838,  e.  163,  will  not,  by  virtue  of 
^  5  of  that  statute,  defeat  the  trust.   A. 

TRUSTEE  PROCESS. 

When  the  proportional  shares  of  a 
fund,  held  by  a  trustee  foi:  four  cethds 
^  trust,  have  been'  adjusted  oq  a  biU 
in  equity  brought  against  him  by  three 
of  them,  after  the  happening  of  the 
contingency  on  which  the  fund  was 
to  be  paid  to  them,  he  may  be  com- 
pelled, by  the  trustee  process,  to  pay 
the  share  of  the  other  cestui  que  trust 
to  his  creditors.  Hashdl  t.  HasUSL, 
545. 

USE  AND  OCCUPATION. 

In  a  suit  for  use  and  oocupatioo,  the 
plaintiff  may  give  in  evidence,  as  proof 
of  his  title  to  the  land,  a  deed  thereof, 
made  to  him  by  A.,  B.  and  C,  averring 
themselves  to  be  ''authorized  by  the 
members  of  St.  T.  Church,  for  that 
purpose,"  although  the  deed  is  signed 
and  sealed  by  them  as  grantors,  and 
the  covenants  therein  are  made  by  them 
personally,  and  not  as  attorneys  of  said 
church.     CbM  v.  Arnold,  398. 

9.  And  in  such  suit,  if  it  be  proved 
that  the  defendant  occupied  the  land, 
as  tenant  of  the  plaintiff,  by  his  permis- 
sion, and  on  a  promise,  express  or  im- 
plied, to  pay  nim  for  such  use  and 
occupation,  the  defendant  cannot  be 
jMrmitted  to  dispute  the  plaintiff's 
title ;  and  the  plaintiff  is  entitled  to 
recover,  without  reference  to  the  oooi- 
parative  strength  and  validity  of  his  and 
the  defendant's  title  tathe  land.    Jk 

WARRANT. 

The  justice  of  a  police  court  made  a 
certificate  on  a  complaint,  that  it  was 
sworn  to  before  him  on  the  9d  of 
May,  1843,  and  issued  a  warrant, 
which  was  on  the  same  p^»er,  dated 
April  3d,  1843,  commanding  an  officer 
to  arrest  the  party  **  mentioned  in  the 
above  complaint :  "  The  officer  arrest- 
ed the  party,  and  was  afterwards  sued 
by  him,  in  an  action  of  trespass,  for  the 
arrest.  Held,  that  as  it  appeared  on 
the  face  of  the  warrant  that  it  issued 
after  the  complaint  was  made,  and  as 
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it  was  a  warrant  in  due  legal  form,  it 
furnished  a  jastification  of  the  arrest. 
Donahoe  t.  Shed^  326. 

WAY. 

Bj  the  true  constnictioa  of  the  Rev. 
Sts.  0.  51,  ^  1,  when  that  part  of  a  road 
which  is  wrought  for  travelling  is  hid- 
den by  snow,  and  a  path  is  beaten  and 
travelled  on  the  side  of  the  wrought 
path,  persons  meeting  on  such  beaten 
and  travelled  path  are  required  to  drive 
their  vehicles  to  the  right  of  the  middle 
of  such  path.  Jaquith  v.  Richardson, 
213. 

2.  An  action  on  the  Rev.  Sts.  c  25, 
(  22,  to  recover  damages  of  a  town, 
for  an  injury  caused  by  reason  of  a 
defect  or  want  of  repair  in  a  highway 
which  the  town  is  by  law  obliged  to 
repair,  is  not  an  action  respecting  an 
easement  on  real  estate,  within  the 
meaning  of  St.  1840,  c.  87,  ^  1,  and 
therefore  cannot  be  originally  com- 
menced in  the  supreme  judicial  court. 
Hunt  V.  Inhabitants  of  limover,  343. 

3.  An  action  against  a  town,  on  the 
Rev.  Sts.  c.  25,  ^  22,  to  recover  dam- 
ages for  an  injury  received  by  reason 
of  a  defect  or  want  of  repair  in  a  high- 
way which  the  town  is  by  law  obliged 
to  repair,  cannot  be  maintained  by  a 
party  who  eoes  out  of  the  highway, 
because  of  the  defect  therein,  into  the 
adjoining  land,  and  there  receives  an 
injury.  TudaU  v.  Inhabitants  of  Nor- 
ton, 388. 

4.  The  selectmen  of  a  town  viewed 
a  highway,  in  company  with  the  own- 
ers of  the  adjoining  lauds,  and  ordered 
the  fence  against  the  highway  to  be 
moved  back :  The  fence  was  accord- 
ingly moved  back,  and  was  continued 
more  than  twenty  years  in  the  place 
where  it  was  then  put.  Held,  that  the 
fence,  so  moved  and  continued,  was, 
under  Rev.  Sts.  c.  24,  (  61,  to  be 
deemed  and  taken  as  the  true  boundary 
of  the  highway  ;  there  being  no  records 
or  monuments  by  which  the  boundary 
could  be  made  certain.  Plumer  v. 
Brown,  678. 

5.  The  ninth  section  of  the  act  in- 
corporating the  city  of  Lowell,  (St. 
1836,  c.  128,)  did  not  entitle  an  owner 
of  land  adjoining  a  street  in  that  city 
to  compensation  for  damages  sustained 
by  the  raising  or  lowering  of  the 
street :    Damages  in  such  case  were 


first  provided  for  by  the  Rev.  Sts.  c.  25, 
^  6.     Broxon  v.  City  of  Lowell,  172. 

6.  County  commissioners  cannot  le- 
gally issue  a  warrant  for  a  jury  to 
estimate  damages  caused  by  the  raising 
or  lowering  of  a  highway  or  town  way, 
until  they  have  caused  formal  notice  of 
the  application  for  a  jury  to  be  given  to 
all  parties  interested;  and  the  verdict 
of  a  iury  ordered  without  such  notice 
must  be  disallowed.    lb, 

WILL. 

Although  an  unrevoked  will,  which 
is  lost  or  destroyed,  may  be  admitted 
to  probate,  upon  parol  proof  of  its  con- 
tents, yet  it  will  not  be  so  admitted, 
unless  the  evidence  of  its  whole  con- 
tents is  most  clear  and  satisfactory. 
Davis  V.  Sigoumey,  487.  Durfee  v. 
Durfee,  490,  note. 

2.  A  testator  devised  part  of  his  real 
estate  to  the  legal  heirs  of  his  deceased 
brother  S. :  At  the  time  of  the  testator's 
decease,  the  legal  heirs  of  S.  were  six 
of  his  children  living,  eleven  children 
of  his  deceased  daughter  D.,  and  three 
children  of  his  deceased  son  L.  Held, 
that  the  heirs  of  S.  took  per  stirpes,  and 
not  per  capita,  to  wit,  his  living  child- 
ren one  eighth  each,  the  children  of  D. 
one  eleventh  of  one  eighth  each,  and 
the  children  of  L.  one  third  of  one 
eighth  each.     Daggett  v.  Slack,  460. 

3.  A  testator  devised  and  bequeathed 
to  his  wife  the  use  and  improvement 
of  all  his  estate,  real  and  personal, 
during  her  widowhood ;  made  her  the 
executor  of  his  will ;  and  died  without 
issue,  and  without  making  any  further 
disposition  of  his  property :  His  wife 
survived  him,  remained  a  widow,  and 
had  the  use  and  improvement  of  all  his 
estate  during  her  life.  Held,  that  the 
residue  of  the  personal  property  of 
the  testator  vested,  on  his  death,  one 
half  in  his  widow,  and  the  other  half 
in  his  heirs  at  law,  by  virtue  of  St. 
1805,  c.  90,  ^  2 ;  and  that,  upon  her 
decease,  her  executor  was  entitled  to 
one  half  of  such  residue.  Nickerson  v, 
Boutly,  424. 

4.  A  testator  bequeathed  to  his  . 
mother  the  income  of  $  8000,  and  or- 
dered that  sum  to  be  placed  in  the 
hands  of  trustees,  and  that  they  should 
invest  it  in  bank  stock,  or  lend  it  on 
mortgage,  and  pay  the  income  or  in- 
terest, which  they  might  receive,  to 
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his  mother,  half  yearly :  He  also  gave 
to  his  mother  the  right  to  dispose  of 
said  $8000  by  will,  aod  directed  that, 
if  she  should  die  intestate,  the  same 
should  be  dif  ided  among    her  heirs : 
AAer    beqaeathing   several  pecuniary 
legacies,  the  testator  gave  to  his  wife, 
during  her  life,  the  income  of  all  the 
residue  of  his  estate,  real  aod  personal, 
and  directed  said  residue  to  be  placed 
in  the   hands    of  the  same   trustees, 
whom  he  empowered  to  invest  it  in 
bank  stock,  or  lend  it  on  mortgage, 
and  directed  them  to  pay  the  income 
or  interest,  which  they  might  receive, 
to  his  wife,  half  yearly,  and  also  em- 
powered the  trustees  to  sell  any  part 
of  his  real  estate^ with  the  consent  of 
his  wife,  '*  the  amount  so  sold  to  be 
invested  and  remain  the  same  as  the 
personal  estate  led  in   trust   for  her 
benefit;"    and  also  directed  that,  on 
the  death  of  his  wife,  $  1500  of  the 
property  so  bequeathed  in  trust  for  her 
should  be  given  for  the  support  of  a 
school,  and  that  the  remainder  thereof 
should  go  to  his  mother,  and,  in  case 
of  her  death,  to  her  heirs :  The  testa- 
tor  appointed    his    executors    to   be 
trustees  of  the  property  given,  as  afore- 
said, for  the    benefit   of  his   mother 
and    wife.    Held,  that    the    testator's 
mother  was  not  entitled  to  the  interest 
of  $  8000,  half  yearly,  out  of  the  gen- 
eral funds  of  his  estate  ;  but  that  the 
trustees  were  bound  to  invest  $8000 
for  her  benefit,  and  to  pay  her,  half 
yearly,  such  income  or  interest  as  they 
should  receive,  deducting  the  costs  and 
charges  of  the  trust,  and  subjecting  her 
to  losses,  if  any,  on  the   investments 
bona  fide  made.     Clark  v.  Foster,  568. 
5.  A  testator,  afler  devising  and  be- 
queathing real  and  personal  property, 
directed  that  his  executor  should  *'  hold 
in  his  own  hands  and  keeping,  and  to 
his  own  use  and  benefit,  as  a  compen- 
sation, and  as  pay  for  his  care  and  dili- 
gence in  the  settlement  of  the  estate, 
and  for  other  considerations,  the  sum  of 
three  per  cent,  on  the  amount  of  the 
whole  inventory  of  the  same,  also  the 
whole  sums  that  accrue  during  the  set- 
tlement of  the  same."    Held,  that  the 
executor  was  entitled  only  to  three  per 
cent,  on  the  amount  of  the  whole  in- 


ventory, and  three  per  cent,  on  the 
sums  that  accrued  dunng  the  settlement 
of  the  estate,  except  the  income  arising 
from  the  real  estate  devised.  Manning 
V.  American  Board  of  Commissionert 
for  Foreign  Miuions,  566. 

WITNESS. 

Where,  in  an  action  on  a  contract 
alleged  to  be  joint,  one  of  the  defend- 
ants is  defaulted,  and  the  other  goes  to 
trial,  the  defaulted  party  is  not,  sbee 
the  repeal  of  St.  1834,  c.  189,  and  the 
substitution  of  Rev'.  Sts.  c.  100,^^6,7, 
a  competent  witness  for  the  other,  to 
prove  that  the  contract  was  not  joint. 
Bull  V.  Strong,  8. 

2.  A  clerk  of  a  corporation  is  a  com- 
petent witness  to  identify  its  books  and 
verify  its  records,  though  he  is  a 
member  of  the  corporation,  and  in- 
terested in  the  suit  in  which  those 
books  and  records  are  used  as  evidence. 
W^^tn  V.  Freewill  Baptist  Church  in 
Lowell,  301. 

3.  A  conviction  of  larceny  before  a 
justice  of  the  peace,  in  a  case  within 
his  jurisdiction,  and  a  performance  of 
the  sentence,  render  the  convict  an  in- 
competent witness,  although  the  com- 
plaint, on  which  the  justice  proceeded, 
was  so  defective  that  judgment  might 
have  been  arrested  or  reversed  on  error. 
Commonx9ealth  v.  Keith,  531. 

4.  These  words  in  the  habendnm 
of  a  quitclaim  deed  from  A.  to  B.,  *^  to 
have  and  to  hold  the  aforementioned 
premises  to  B.,  his  heirs  and  assigns 
forever,  so  that  neither  I,  the  said  A., 
nor  my  heirs,  nor  any  other  person 
claiming  from  or  under  me,  shall  or 
will,  by  any  way  or  means,  have,  claim 
or  demand  any  right  or  title  to  the 
aforesaid  premises,"  constitute  a  cove- 
nant of  warranty  or  quiet  enjoyment 
against  all  persons  claiming  under  or 
from  A.:  If,  therefore,  A.  afterwards 
conveys  the  same  land  to  C,  by  deed 
of  warranty  in  the  usual  form,  and  C. 
brings  a  writ  of  entry  to  recover  the 
land  from  A.,  C.  is  a  competent  witness 
for  A.  in  the  trial  of  the  case,  his 
interest  on  one  side  being  counter- 
balanced by  his  interest  on  the  other. 
Newcomb  v.  Presbrey,  406. 
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Reports  of  Cases  argued  and  deter- 
mined IN  THE  Supreme  Judicial 
Court,  Massachusetts.  By  The- 
RON  Metcalf.  Vol.  VIII.  Boston : 
Charles  C.  Little  and  James  Brown. 
1846. 

The  eighth  volume  of  Mr.  Metcalf 's 
Reports  was  published  before  oar  last 
number,  but  not  long  enough  before  to 
enable  us  to  give  it  the  examination  its 
merits  entitle  it  to.  It  contains  the 
cases  decided  in  September,  October, 
and  November  of  1844,  in  all  the  coun- 
ties of  this  State,  except  Suffolk  and 
Nantucket,  and  also  some  decisions  not 
delivered  until  1845.  Statute  1838, 
eh.  100,  provides  that  **  all  questions  of 
law  argued  and  determined  before  the 
first  day  of  September  in  each  year, 
shall  be  published  on  or  before  that 
day;"  so  that  this  volume  is  only  one 
Tear  behind  its  due  time.  For  this  de- 
lay the  reporter  is  probably  in  no  way 
responsible.  His  pecuniary  interest 
alone  will  generally  be  sufficient  to  in- 
sure the  requisite  promptness  on  his 
part;  and  if  it  were  not  so,  Mr.  Met- 
calf's  well-known  industry  would  effect 
the  same  result.  The  delay  probably 
is  owing  to  the  American  system  of  the 
judges  writing  out  their  opinions,  a 
practice  of  which,  in  most  cases,  it  is 
sometimes  supposed  the  evils  outweigh 
the  advantages. 

The  present  volume  fully  maintains 
the  reputation  of  the  supreme  court  of 
Massachusetts.  The  decisions  are  such 
as  will  generally  meet  the  acquiescence 
of  the  profession,  and  are  ably  drawn 
up.  The  points  decided  are  also  of 
more  general  interest  than  we  often  find 
in  the  country  circuits.  That  of  Coye 
T,  Leach,  p.  371,  brought  up  the  novel 
point  with  us  of  the  survivorship  of  per- 
sons perishing  by  a  common  calamity, 
where  nothing  is  known  as  to  which 
died  first.  The  case  was  that  of  a  man 
of  seventy  years,  his  married  daughter 
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of  thirty-seven  years,  and  her  infant 
daughter  of  eight  years,  perishing  at  sea. 
The  court  held  that  our  law  raises  no 
presumption  of  survivorship,  and  if  there 
IS  nothing  to  enable  the  jury  to  draw  an 
inference  on  the  subject,  the  party  hav- 
ing the  burthen  of  proof  on  him  must 
fail. 

It  appears  to  us  that  Mr.  Metcalf 's 
share  of  this  volume  does  not  equal 
what  his  enviable  reputation  as  a  re- 
porter gives  us  a  right  to  expect.  We 
know  of  no  reporter  who  can  in  general 
better  bear  a  searching  criticism,  or  can 
better  afford  to  have  errors  discovered 
in  his  work.  But  as  to  the  present  vo- 
lume, we  should  think  that  it  was  got 
up  in  haste,  if  the  time  of  its  appear- 
ance did  not  forbid  such  a  conclusion. 
Thus  in  Lapham  v.  Whipple,  p.  59,  the 
court  decided  that  a  verbal  agreement 
to  pay  another  a  certain  sum  if  he  did 
not  realize  such  sum  out  of  the  profits 
of  a  share  in  a  patent  within  three  years, 
was  within  the  statute  of  frauds,  and 
therefore  void.  The  marginal  abstract 
omits  the  words  in  italics,  and  thus  does 
not  express  the  point  actually  decided  ; 
and,  within  the  reasoning  of  the  court  in 
the  case,  is  not  universally  true  as  a 
point  of  law.  In  Waters  v.  Randall^ 
p.  132,  the  abstract  is  that  a  ^Tit  of 
error  lies  on  a  judgment  of  the  couit  of 
common  pleas  rendered  on  an  appeal, 
pursuant  to  the  Revised  Statutes,  chap. 
68,  ^  8,  from  the  decision  of  commis- 
sioners on  an  insolvent  estate.  Now, 
in  the  case  itself  it  was  decided  that  the 
appeal  was  not  pursuant  to  the  Revised 
Statutes,  and  the  judgment  was  revers- 
ed on  that  ground  alone,  a  fact  whieh 
is  not  stated  in  the  abstract.  Mr.  Met- 
calf is  rightly  severe  in  his  iudgment  as 
to  what  ought  to  be  stated  in  the  ab- 
stract, and  probably  omitted  that  point 
because  he  tnought  the  point  too  palpa- 
ble for  any  one  who  looKed  at  the  stat- 
ute to  mistake.  But  he  is  sometimes 
too  severe,  and  we  differ  from  him  as  to* 
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this  case,  and  think  that  a  doabt  could 
fairly  be  raised  on  the  point  since  the 
great  changes  effected  in  the  jurisdic- 
tion of  our  courts  by  subsequent  stat- 
utes. In  Parker  r.  Green ^  the  court 
decided  a  point  of  evidence  which  is  not 
abstracted  ;  and  in  Davis  ▼.  Second  Z7rai- 
versal  Meeting-house  in  Lowell,  p.  321, 
they  decided  that  a  certain  by-law  of 
the  society  had  been  legally  made.  In 
Austin  V.  Charlestown  Female  Semina- 
ry, an  important  fact,  viz.  that  the  hus- 
band of  the  infant  had  due  notice  of  the 
petition  for  partition,  is  omitted.  In 
Commonwealth  v.  Fisk  et  al,,  p.  238, 
the  court  decide  that  in  an  instrument 
of  dedication  of  land  to  public  purposes, 
DO  grantee  need  be  named,  but  this  is 
not  stated  in  the  abstract.  In  the  case 
'  on  page  223,  the  parties  are  designated 
by  A.  and  B.,  and  A.  is  put  by  mbtake 
for  B.  In  Loud  v'.  Lane,  p.  517,  the 
question  was,  whether  an  assigned 
mortgage  was  merged  in  a  subsequent 
mortgage  to  the  assignee,  but  the  sec- 
ond mortgage  is  stated  as  an  absolute 
conveyance,  a  difference  which  mani- 
festly affects  the  justice  of  the  decision, 
which  was,  that  there  was  no  merger. 
The  fifth  abstract,  in  Green  v.  Tanner, 
seems  obscure.  If  we  rightly  under- 
stand its  meaning,  we  do  not  think  it 
supported  by  the  decision. 

In  a  former  number  of  this  journal, 
we  noticed  at  some  length  the  first  four 
volumes  of  Mr.  Metcalf  's  Reports,  and 
we  are  glad  to  see  that  he  has  adopted 
one  of  the  suggestions  there  made,  and 
has  given  the  arguments  of  counsel 
more  fully.  In  this  respect  we  think 
he  now  observes  the  just  medium.  We 
have  all  given  that  is  necessary,  but  no 
such  arguments  as  the  following,  which 
we  copy  from  a  very  late  book  of  re- 
ports: ''Many  a  poor  wretch  has 
swung  upon  the  gallows  without  half 
the  evidence  that  we  have  presented. 
.  .  .  I  do  not  perceive  why  tnis  office, 
with  so  many  years'  premium  in  their 
pocket,  paid  by  my  unfortunate  client, 
should  be  entitled  to  stronger  evidence 


than  is  usually  given  of  such  facts." 
Such  a  report  of  an  argument  never  dis- 
figured a  volume  by  Mr.  Metcalf. 

In  conclusion,  we  can  cheerfully  and 
afler  a  searching  examination  say,  that 
these  reports,  though  not  without  fault, 
are  of  very  high  merit.  The  typo- 
graphical execution  is  faultless. 


Pleading  and  Practicb  of  the  High 
Court  of  Chancert.  By  Edmund 
Robert  Danielii,  F.  R.  S.  a  Com- 
missioner of  the  Court  of  Bankruptcy. 
Second  English  edition  :  with  con- 
siderable alterations  and  addi- 
tions, ADAPTING  THE  TEXT  TO  THE 
LAST  GENERAL  ORDERS  AND  THE  MOST 
RECENT  DECISIONS  OF  THE  COURT.   By 

Thomas  Emerson  Headlam.  M.  A. 
Barrister  at  Law.  First  American 
edition  :  to  which  are  added  several 
entirely  new  chapters,  and  copioua 
notes,  adapting  the  work  to  American 
Practice  in  Chancery.  By  J.  C.  Per- 
kins. Boston  :  Charles  C.  Little  and 
James  Brown,  1846.  3  vols.  pp.  2275. 

Mr.  Daniell*s  work  on  Chancery 
Pleading  and  Practice,  appears  to  have 
come  into  constant  use  in  England, 
and  the  profession  had  great  confidence 
in  the  soundness  and  accuracy  of  its 
contents.  In  the  second  edition  by 
Mr.  Headlam,  great  alterations  were 
made  in  the  text,  which  had  been  ren- 
dered necessary  by  the  recent  extensive 
changes  in  the  chancery  practice  of 
England.  Mr.  Headlam  also  added 
several  entirely  new  chapters  for  the 
purpose  of  completing  the  work  in  con- 
formity with  the  original  design  of  the 
author.  The  edition  now  before  us,  has 
the  advantage  of  Mr.  Perkins's  annota- 
tions, which  appear  to  have  been  made 
with  his  ususd  care  and  faithfulness. 
The  work  is  just  out  of  the  press,  and 
we  have  not  been  able  to  msike  *so  ex- 
tended an  examination,  as  to  ensd)le  us 
to  speak  of  its  merits  in  detail ;  but  we 
hope  to  be  able  to  refer  to  it  again. 
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CikPiTAL  Punishment. 

T^  the  Editor  of  the  Law  Reporter: 

I  have  DO  time,  and  if  I  had,  should 
hardly  think  it  worth  my  while,  per- 
haps, to  write  an  essay  apon  capital  pun- 
ishment Essays  upon  capital  punish- 
ment, and  upon  other  kindred  subjects, 
are  perhaps  best  written  by  those  who 
have  seen  nothing,  or  next  to  nothing, 
of  the  practical  working  of  their  theo- 
ries. Merely  speculative  writers  get 
along  well  enough,  as  long  as  they  keep 
themselves  profoundly  ignorant  of  ev- 
erything pertaining  to  the  practical  op- 
eration of  the  principles  they  advocate. 
While  they  assume  their  own  posi- 
tions, and  make  their  own  statistics,  to 
meet  the  exigencies  of  the  case,  all  is 
plain  sailing,  and  their  conclusions  al- 
most inevitable  —  at  least  so  it  seems  to 
themselves,  and  their  adherents.  Their 
antagonists,  too,  get  along  much  in  the 
same  way,  and  answer  them  in  the 
most  satisfactory  and  conclusive  man- 
ner, without  being  at  the  expense  of 
expending  one  drachm  of  actual,  ex- 
perimentd  knowledge  of  the  entire  sub- 
ject. 

It  has  happened  much  ader  this  man- 
ner, in  regard  to  the  important  matter 
of  capital  punishment.  A  young  di- 
Tine  and  a  political  editor,  with  their 
coadjutors  of  Greek  professors,  and 
young  limbs  of  the  law,  and  college 
students  have  done  most  of  the  talking 
and  writing  upon  this  subject.  One 
state  in  the  backwoods  of  the  West, 
vhere  it  has  long  been  impossible  to 
execute  the  penalty  of  death  upon  gen- 
tlemanly murderers,  has  tried  the  ex- 
periment of  formally  abolishing  capital 
punishment.  In  one  other  state  the 
politicians  had  for  many  years  convinced 
themselves  of  the  necessity  of  abolish- 
ing capital  punishment,  out  of  deference 


to  the  wishes  of  the  dear  people  —  when 
the  thing  was  referred  to  their  vote,  and 
negatived  by  the  decided  majority  of 
two  to  one.  Almost  every  session  of 
our  state  legislatures  is  beset  with  im- 
portunity from  clamorous  petitioners, 
for  the  abolishment  of  this  last  stigma 
upon  our  national  glory. 

These  petitions  all  come  from  re- 
spectable men ;  men  of  charitable  feel- 
ings, who  really  do  not  believe  much  in 
the  depravity  of  human  nature,  but  have 
high  expectations  of  its  perfectibility,  a 
kind  of  Pelagians,  in  theology,  and  of 
utilitarians  in  politics ;  men  who  have 
never  committed  or  meditated  murder 
themselves,  and  whoreally  suppose  that 
all  who  do,  do  it  under  a  kind  of  delu- 
sion, and  not  of  deliberate  malice,  and 
who,  if  one  of  their  near  relatives  should 
become  the  victim  of  murder,  would  be 
importunate  for  the  execution  of  the 
murderer.  Such,  in  the  main,  is  the 
character  of  those  who  cause  this  con- 
stant agitation  in  the  public  mind. 

We  find  among  them  no  men  who 
have  ever  been  much  inured  to  crime 
themselves  —  they  know  too  well  the 
dread  of  death,  the  physiological  truth 
of  that  declaration  of  holy  Scripture,  all 
that  a  man  hath  will  he  give  for  his 
life,  and  the  necessity  of  exacting  such 
a  penalty,  in  order  to  give  reasonable  se- 
curity to  the  lives  of  our  citizens.  We 
meet  with  no  such  testimony  against 
capital  punishment  from  the  keepers  of 
prisons,  from  attorneys  and  counsellors 
of  large  experience  in  the  prosecn- 
tion  and  defence  of  criminals,  or  from 
judges  of  criminal  courts,  but  the  con- 
trary of  all  this,  as  it  regards  wilful 
murderers. 

Is  there,  then,  no  way  of  coming  at 
the  truth  upon  this  perplexing  and  im- 
portant subject  ?  Is  it  still  to  be  es- 
teemed a  doubtful  proposition,  that  the 
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panishment  of  death  is  more  awful  to 
the  offender,  and  no  more  effective  in 
preventing  crime,  and  therefore  neces- 
sary in  the  case  of  wUfol  marder  ?  I 
know  it  is  80  helieved  by  many.  There 
are  thousands  in  our  country  who  seri- 
ously and  religiously  believe,  without 
one  doubt,  that  imprisonment  for  life  is 
far  more  terrible  as  a  punishment,  than 
death.  Such  men  have  a  wonderful 
facility  of  believing  what  they  wish 
to  believe. 

I  say  nothing  here  of  the  right  of 
human  tribunal  to  inflict  the  extreme 
penalty  of  death ;  that  rests,  I  suppose, 
upon  tne  same  basis  as  the  right  to  in- 
flict all  other  corporal  punishments. 
The  common  quibble,  that  when  death 
is  once  inflicted,  the  thing  is  then  put 
beyond  redress,  in  case  it  should  be  dis- 
covered that  it  was  done  by  mistake, 
can  have  little  weight,  one  would  think. 
For  the  same  thing  is  true,  in  a  degree, 
in  regard  to  all  corporal  punishments. 
No  man  can  be  made  what  he  was  before 
a  whipping  or  an  imprisonment .  A  ud  if 
you  may  imprison,  you  may  do  it  to  the 
last  moment  of  life.  And  what  is  the 
difference  as  to  restittUion,  whether  the 
supposed  offender,  (but  really  innocent 
man,)  perishes  upon  a  scaflfold  or  in  a 
dungeon  !  But  there  can  be  nothing  in 
this.  It  is  really  a  question  of  expedi- 
ency. And  the  only  question  of  any 
real  intrinsic  difficulty  is,  whether  death 
or  perpetual  imprisonment,  as  a  pun- 
ishment, is  the  most  eflfectual  in  pre- 
venting offences. 

We  have  one  recent  case,  that  of 
Andrew  Howard,  hung  at  Dover,  N.  H., 
July  8,  1846,  which  seems  to  be  very 
much  in  point.  In  his  dying  confes- 
sion, and  after  all  hopes  of  executive  in- 
terferenee  were  past,  he  declares,  that 
**  Had  I  known  that  1  should  be  hung, 
if  I  was  detected,  /  should  never  have 
committed  the  deed  which  has  doomed 
me,  a  young  man,  just  in  the  prime  of 
life,  to  an  ignominious  death.  /  sup- 
posed the  punishment  was  imprisonment 
for  life:'  This  of  itself  is  full  to  the 
point,  and  unless  it  can  be  shown  that 
this  case  is  peculiar,  conclusive,  one 
would  think.    But  this  is  not  a  solitary 


The  case  of  Eugene  Clifford,  a  na- 
tive of  Ireland,  who  was  tried  at  St. 
Albans,  Vermont,  in  April,  1843,  for 
the  murder  of  his  wife  and  child,  by 
drowning  them  in  a  pond,  in  the  neigh- 


boring town  of  Fairfield,  is,  to  mj 
mind,  equally  conclusive  upon  this 
point.  The  legislature  of  Vennoat 
had,  at  the  session  previous  to  Clifford's 
trial,  passed  an  act,  suspending  the  ex- 
ecution of  all,  capitally  convicted,  for 
one  year,  and  until  the  governor  should 
issue  his  warrant  for  the  execution. 
This  last  provision  was  new  in  this 
state,  although  common  to  most  of  the 
other  states,  and  was  supposed  to  give 
the  governor  an  absolute  discretion, 
whether  the  sentence  should  now  be 
executed  or  not.  This  construction  is 
the  common  construction  in  this  state 
of  that  act,  to  the  present  day,  how- 
ever singular  such  a  construction  might 
seem  in  other  states,  where  such  a  pro- 
vision substantially  has  always  existed 
in  regard  to  the  governor  issuing  his 
warrant. 

Clifford's  counsel,  and  the  state's 
attorney,  aud  most  of  the  bar  of  Frank- 
lin county,  had  fallen  into  the  still  far- 
ther delusion,  that,  under  the  late  law, 
as  it  was  made  the  duty  of  the  court  to 
sentence  one  convicted  capitally,  to  im- 
prisonment for  one  year,  in  the  state 
penitentiary,  that  the  sentence  of  death 
was  virtually  abolished.  This  impres- 
sion was  very  general,  at  the  time, 
when  the  court  convened  for  the  trial 
of  Clifford.  This  fact  had  become 
known  to  the  prisoner.  The  trial  pro- 
ceeded for  two  days,  through  a  painfnl 
detail  of  circumstantial  evidence,  which 
finally  became  of  the  most  conclusive 
character.  Daring  the  whole  trial, 
eyen  the  exhibition  of  the  clothing  of 
the  deceased,  showing  evident  marks 
of  violence,  the  prisoner  seemed  the 
most  unconcerned  almost  of  all  the  per- 
sons present.  And  so  he  remained 
until  the  arguments  in  the  case  were 
closed. 

But  when  the  presiding  judge  who 
charged  the  jury,  informed  them  that 
there  might  tie  doubts  in  regard  to  the 
penalty  of  death  being  repealed ;  that, 
as  he  then  viewed  the  law,  should  the 
prisoner  be  conricted,  he  might  not 
only  be  sentenced  to  death,  but  woald, 
probably,  in  the  due  course  of  the  law, 
suffer  death,  unless  the  legislature  in- 
terfered; and  that  in  passing  upoa 
the  case  they  most  consider  the  magni- 
tude of  the  result  of  their  verdict,  and 
give  the  prisoner  the  benefit  of  any 
doubts  that  might  arise  from  such,  or 
any   other    considerations,    connected 
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with  the  c^e,  —  the  course  of  things 
seemed  entirely  changed.  The  prisoner 
was  seized  with  a  sodden  and  unac- 
coQD table  paleness  and  agitation  —  the 
spectators,  in  the  court  room,  partook 
also  of  the  deep  feeling  of  awe,  and  so 
of  those  about  the  village  as  it  became 
known.  And  what  had  been  till  then  a 
common  erery-day  afiair,  trying  a  man 
for  a  state  prison  offence,  became  a  sub- 
ject of  deep,  and  thrilling  interest  — 
men  looked  thoughtful  and  solemn  — 
and  so  the  matter  remained  till  the  close 
of  the  trial,  and  the  conviction  of  the 
prisoner. 

The  question  of  the  proper  sentence 
to  be  pronounced  by  the  court,  was 
argued  by  able  counsel,  very  much  at 
length,  on  both  sides,  and  finally  de- 
termined, to  the  apparent  satisfaction 
of  all,  that  it  must  be  to  suffer  death  by 
hanging,  as  soon  as  might  be,  in  due 
course  of  law,  after  the  expiration  of 
one  year ;  and  in  the  meantime  to  be 
confined  in  solitary  imprisonment  in  the 
state  prison — leaving  it  to  the  execu- 
tive whether,  and  when,  to  ^x  the  time 
of  execution,  which  before  had  been 
done  by  the  court  in  this  state. 

ClifiTord  was  so  impressed  with  the 
awfulness  of  his  impending  fate,  that 
in  his  solitude  he  counted  out  the 
dreary  days,  one  by  one,  even  to  the 
last,  and  made  the  fullest,  humblest 
confession  of  his  guilt,  unsolicited,  and 
with  apparent  meekness  and  humility, 
and  sincere  penitence,  prepared  himself 
to  die,  at  the  termination  of  the  year. 
But  the  governor  did  not  care  to  take 
the  responsibility  of  issuing  his  war- 
rant, and  time  passed  on,  and  the  sen- 
tence has  not,  and  undoubtedly  will 
never  be  executed.  Clifford  has  be- 
doroe  callous  and  careless  again,  and 
now  protests  his  entire  innocence,  and 
is  clamorous,  it  is  said,  to  be  taken  out 
of  prison.  The  legislature  have  since 
passed  an  explanatory  act,  making  it 
the  duty  of  the  executive  to  issue  a 
warrant,  within  three  months  of  the 
expiration  of  the  first  year,  fixing  the 
time  of  execution.  But  this  of  course 
does  not  affect  Clifford's  case.  Thus 
the  matter  rests.  If  in  the  face  of  such 
facts,  one  can  believe  that  imprisonment 
for  life,  is  more  terrible,  as  a  punish- 
ment, than  death,  and  as  effective  in 
preventing  crime,  then  they  will  not 
believe,  though  one  rose  from  the  dead. 

X. 

MoDtpelier,  Vt.  August,  1846. 


Merrill  v,  Parker.  —  In  relation 
to  the  case  of  Menill  v.  Parker,  in  the 
last  volume  of  Maine  Reports,  we  have 
been  led  into  an  amusing  error,  whiqh 
illustrates  the  truth  of  the  old  adage, 
**  never  to  speak  without  book." 
When  we  examined  this  volume,  and 
prepared  our  digest  from  it,  we  noticed 
a  correction  by  the  reporter  on  a  fly 
leaf  at  the  end,  of  the  report  of  Merrill 
t7.  Parker.  It  seems  that  an  opinion 
was  first  drawn  up  by  the  chief  justice, 
to  which  the  other  judges  did  not  as- 
sent ;  and  the  opinion  of  Shepley,  J. 
published  as  a  dissenting  opinion,  was 
delivered  as  the  opinion  of  the  court, 
and  judgment  was  entered  accordingly. 
By  accident  the  opinion  drawn  by  the 
chief  justice  was  sent  to  the  reporter, 
and,  from  the  minutes  found  on  it,  he 
was  induced  to  think  that  this  was  the 
opinion  of  the  court,  and  the  other  a 
dissenting  opinion  ;  and  they  were  so 
published.  The  abstract  of  the  case 
should  therefore  be  corrected  by  insert^ 
ing  the  word  not  immediately  before  he 
maintained.  This  we  did,  and  it  was 
so  printed  in  the  Law  Reporter,  p.  223. 
We  also  added,  that "  Whitman,  C.  J., 
dissented."  So  far  so  good.  But 
after  the  subject  had  passed  out  of  our 
mind,  we  received  a  letter  from  Maine, 
pointing  out  the  supposed  error. 

Not  having  the  volume  before  us,  and 
recollecting  Uiat  there  was  an  error  in 
it,  and  forgetting  that  we  had  corrected 
it,  we  made  the  correction  in  our  last 
number,  which  turns  out  to  be  right 
wrong.  Our  correspondent  will  per- 
ceive that  we  read  the  volume  more 
carefully  than  he  did,  and  he  may 
answer,  that  we  also  forgot  it  quite  as 
easily.  Perhaps  the  grand  moral  to  be 
drawn  from  this  **  strange  eventful 
history,"  is,  that  courts  should  never 
be  divided  in  opinion.  Probably  they 
never  are  —  wJien  they  can  help  it, 

9|otc$«9ot. 

I(MemeUith*tthkwo(dAo(eft-iwt,b  to  Enftkb  a  pmkUnf , 
for  in  thb  puddiof  it  not  comtaaoij  put  one  thiof  aJooe,  bat 
ono  ihinf  with  other  thlnp  put  together. -^liOMois  f  387, 

Hon.  William  Kent,  recently  appointed 
Royall  Professor  of  Law  in  the  Cambridge 
Law  School,  has  taken  up  his  residence  in 
the  house  formerly  occupied  by  Judee  Story, 
and  is  "  in  the  fall  tide  of  successful  experi- 
ment," in  the  duties  of  his  office.  The  Yener- 
able  chancellor  Kent  recently  attended  one  of 
his  lectures,  and  was  received  hy  ttie  students 
with  great  applause.  On  dit  that  the  dis- 
tinffuished  commentator  on  American  law 
will  take  up  his  residence  at  Cambridge. 
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DiBD,  in  UxbridgO)  Mass.,  July  16,  the 
Hon.  Bezalsbl  Tapt,  in  the  66tn  year  of 
his  affe.  He  was  a  son  of  the  late  Hon.  Be- 
zaleel  TaA,  of  Uxbridge,  a  man  well  known 
and  very  highly  esteemed  both  in  public  and 
private  life.  Mr.  Taft  graduated  at  Harvard 
University  in  1804.  and  immediately  after- 
wards commenced  tne  study  of  the  law  in  the 
ofBce  of  the  late  Hon.  Benjamin  Adams,  of 
Uzbridffe.  He  completed  his  studies  in  the 
office  of  Judge  Ward,  in  Charlestown ;  and 
after  his  admission  to  the  bar  entered  upon 
the  practice  of  his  profession  in  his  native 
town.  He  maintained  a  respectable  stand- 
Inff  at  the  bar ;  but  never  gave  that  undi- 
vided attention  and  exclusive  devotion  to  the 
law,  which  seems  to  be  requisite  for  the 
achievement  of  its  highest  distinctions.  In- 
deed, bis  tastes  did  not  stroncly  incline  him 
to  the  profession  which  he  had  chosen.  The 
peaceful  pursuit  of  agriculture  was  more  at- 
tractive to  him  than  the  controversial  em* 
ployments  of  the  forum ;  and  the  beautiful 
nomestead  which  was  a  part  of  his  patri- 
mony, afibrded  a  tempting  opportunity  to 
turn  his  attention  to  the  cultivation  and  im- 
provement of  the  soil. 

Mr.  Tafl  was  repeatedly  elected  a  repre- 
sentative in  the  general  court ;  and  he  was 
subsequently  a  member  of  the  state  senate, 
and  of^  the  executive  council.  He  was  one  of 
the  commissioners  for  locating  and  erecting 
the  state  lunatic  hospital ;  and,  in  1836,  was 
one  of  the  presidential  electors.  The  duties 
of  all  these  public  stations  he  discharged  in 
a  manner  creditable  to  himself,  and,  we  be- 
lieve, generally  satisfactory  to  nis  constitu- 
ents. He  often  spoke  of  the  part  which  he 
took,  while  a  member  of  the  legislature,  in 
efiecting  the  enactment  of  the  law  prohibit- 
ing the  sale  of  lottery  tickets,  as  an  act  to 
which  he  looked  back  with  especial  satisfac- 
tion. 

Mr.  Taft  was  a  man  of  quick  discernment, 
of  good  judgment,  of  remarkable  firmness 
and  decision  of  character,  and  of  great  sin- 
cerity. He  was  public  spirited,  a  good 
citizen^nd  a  very  kind  and  obliging  neigh- 
bor. But  his  delightful  social  Qualities 
constituted  the  most  prominent  ana  distin- 
guishing feature  of  bis  character.  He  was 
an  accomplished  gentleman  of  the  old  school. 
He  regarded  all  the  good  things  of  this  world 
as  given  to  be  enjoyed,  with  a  grateful  heart ; 
and  half  of  any  pleasure  to  him  was  to  share 
it  with  those  whom  he  loved.  He  had  a 
great  fund  of  anecdote,  and  was  always  an 
entertaining  companion.  His  letters  writ- 
ten within  the  few  years  last  preceding  his 
death  were  as  full  of  life,  and  spirit,  and  hu- 
mor, as  those  of  his  colle^  days.  He  was 
particularly  fond  of  the  society  of  youn?  per- 
sons, in  whose  pleasures  he  participatea  with 
the  liveliest  sympathy,  and  m  whose  welfare 
he  manifested  a  deep  interest.    His  memory 


will  long  be  cherished  in  many  a  heart  that 
has  been  warmed  and  gladdened  by  the  san> 
shine  of  his  hospitality. 

That  Mr.  Taft  had  filings  is  undeniable ; 
but  his  faults  lay  upon  the  sarfieiee  of  his 
character,  and  were  apparent  to  all :  while 
those  who  looked  beneath  this  saw  purer 
springs  of  action,  and  holier  as  well  as  wiser 
purposes  than  every  human  heart  can  disclose. 
For  the  last  nineteen  years  of  his  life  he  w«8 
an  invalid  ;  and  to  endure  an  illness  so  long 
protracted  without  ever  discovering  any  de- 
gree of  impatience,  would  require  a  disposi- 
tion of  more  inexhaustible  amiability  than 
mortals  are  oflen  endowed  with.  All  his 
frailties  may  be  covered  by  a  mantle  of  char- 
ity less  broad  than  he  was  ever  willing  to 
extend  over  the  errors  of  others.  So  roach 
was  he  a  friend  to  all,  and  an  enemy  to  none ; 
so  forgiving  was  his  nature,  that  there  was 
not  a  living  being  to  whom  he  was  not  al- 
ways more  anxious  and  ready  to  do  a  favor 
than  an  injury. 

If  men  are  to  be  judged  by  the  aggregate 
of  good  and  of  evil  in  their  characters  ;  by 
the  balancing  of  their  virtues  and  their  faults, 
few  will  be  found  to  stand  fairer  than  the 
subject  of  this  notice.  Mr.  Taft's  health 
was  permanently  impaired  by  the  fatigue  and 
exposures  of  a  journey  to  Harrisburg,  which 
he  made  in  1827,  for  the  purpose  of  attending 
a  political  convention.  But  for  this  the  ficdd 
of^his  services  and  his  usefulness  might  have 
been  more  widely  extended.  His  actiTity, 
however,  was  continued  almost  to  the  last 
week  of  his  life ;  and  he  attended  raergeti- 
cally  to  the  transaction  of  business  when 
most  men  in  his  condition  would  have  been 
upon  a  sick  bed.  He  was  a  valuable  man  to 
the  people  amongst  whom  he  lived,  and  it 
will  be  long  ere  they  will  "look  opon  his 
like  again." 

Mr.  Tafl  was  a  religious  man.  It  was  his 
endeavor  to  live  conformably  to  the  prind- 

Sles  and  precepts  of  Christianity ;  and  he 
ied  humbly  hopeful  of  salvation. 

At  his  residence  in  Rochester,  N.  Y.,  on 
the  morning  of  the  23d  ult.,  Gen.  Vincbht 
Matthews,  LL.D.,  aged  80  years. 

General  Matthews  was  a  distinguished 
member  of  the  legal  profession,  and  at  the 
time  of  his  death  was,  as  is  believed,  the  old- 
est practising  lawyer  in  the  state.  He  was 
thus  in  some  sense  the  father  of  the  bar; 
and  as  such  was  looked  up  to  by  the  yonnger 
members  of  that  profession  with  filial  rever- 
ence and  respect.  For  fifty-six  years  Gen- 
eral Matthews  pursued  the  practice  of  his 
profession  with  laborious  industry  —  contin- 
uing warm  in  his  attachment  to  nis  profes- 
sion and  industrious  in  the  searches  and 
study  it  demands,  up  to  the  very  last — ceas- 
ing from  his  labors  only  as  he  yielded  his 
life. 
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General  Matthews  has  filled  a  laige  space 
in  the  public  history  of  the  state.    He  was 
bom  in  Orange  county,  New  York,  June  29, 
1766.     He  commenced  the  study  of  law  in 
the  city  of  New  York  with  the  late  Colonel 
Robert  Troup,  in  1766,  and  was  admitted  to 
the  bar  in  1790.    He  soon  after  removed  to 
Tio^  county^  and  fixed  his  residence  near 
Ebmra.     While  yet  young  his  fellow  citi- 
zens seem  to  have  appreciated  his  character, 
as  he  was  elected  to  the  assembly  in  1793, 
and  such  yalue  was  put  upon  his  services, 
that  in  1796  he  was  elected  to  the  senate 
from  the  then  western  district.    His  reputa- 
tion as  a  lawyjer,  and  confidence  in  his  integ- 
rity as  a  man,  procured  him  the  appointment, 
in  1798^  as  one  of  the  commissioners  to  ex- 
amine mto  and  settle  the  disputed  claims  as 
to  military  bounty  lands,  commonly  called 
the  Ononoaga  commissioners.    This  was  a 
species  of  judicial  ofiice  requiring  great  in- 
tegrity, good  judgment,  legal   ability  and 
sound  discretion,  to  discharge  with  propriety 
and  efiTect ;    and  which  consumed  several 
years  in  the  performance  of  its  duties.    In 
1809  Genera]  Matthews  was  elected  a  repre- 
sentative in  congress,  in  which  he  held  a  seat 
ftnr  oDo  congress,  just  before  the  commence- 
ment of  the  late  war.    In  1812,  and  soon  af- 
ter leaving  his  place  in  congress,  he  was 
appointed  district  attorney  for  a  district  com- 


prising several  of  the  then  western  counties 
of  New  York.  In  1816  he  removed  from 
Ehnira  to  Bath,  in  ^e  county  of  Steuben, 
and  in  1821  he  removed  from  Bath  to  the  city 
of  Rochester,  where  he  resided  until  the  time 
of  his  death.  He  was  56  years  of  age  when 
he  removed  to  Rochester,  but  since  that  time 
he  has  practised  law  industriously  and  labor- 
iously for  twenty-five  years — during  whidi 
time  ne  has  filled  the  ofiSce  of  district  attor- 
ney for  Monroe  county  for  several  years,  and 
in  1826  represented  this  county  in  the  assem- 
bly of  New  York.  About  five  years  since, 
the  de§[ree  of  doctor  of  laws  was  conferred 
upon  him  by  Geneva  College.  For  a  num- 
ber of  years  he  held  the  ofiSce  of  irarden  of 
St.  Luke's  Church,  in  Rochester. 

Immediately  after  the  death  of  General 
Matthews  was  known,  a  meeting  of  the  bar 
was  held,  and  resolutions  were  adopted,  ex- 
pressing the  sense  of  their  high  respect  for 
the  deceased,  their  sympathy  tor  the  family, 
and  their  determination  to  wear  the  usual 
badge  of  mourning  for  thirty  days.  The 
court  of  chancery  met,  passed  similar  resolu- 
tions, and  adjourned.  The  vestry  of  St. 
Luke's  Church  adopted  resolutions  of  condo- 
lence, and  resolved  to  attend  the  funeral  in  a 
body,  and  to  wea^  the  usual  badge  of  mourn- 
ing. 


Insobents  in  iHossacljiisttta* 


Nune  of  InwlTeiit. 
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Adanw^Joel, 
fistty,  Charles,  et  al. 
Baker,  Edward  D. 
Baker,  John, 
Bwker,  Charles  O. 
Barker,  George. 
BsMctt,  John,  Jr. 
Bfaighani,  Jtmeph  H.  eC  al. 
wiiiit,  Pbtoeas  U. 
BoIan,Petflr  J.etaL 
Biadley,  John  P. 
Broasbton,  WiUlam  S. 
Blown,  Marvin, 
Brown,  Philip, 
BaUrkic.  Jonathan  T. 
OunpbeU.  Mile  R. 
Cinnon,  WUIlam, 
Ctpeo,  Nahom, 
Cheocy,  Edwin  B. 
55«ney,  Parker  B. 
Cbahbotk,  H.  H. 
£,l«flin,  Thomas  J. 
S«ke,JohnH. 
2«ne,  Daniel, 
S»«eker,  William,  etal. 
Jroiby,  Charles, 
gwj,  Charles  A. 

^er,ChirlaiM. 

gjlton,JohnC. 
gWwMiea,  Jacob, 
g^i»,  Solomon  W. 
S^8e.  William  A.  eC  al, 
^H>w,  WiUlam  F. 


Newbury, 

Manchester, 

Salem, 

Itozbury, 

Methnea, 

Boston, 

Boaton, 

Manchester, 

Boeton, 

Boston, 

Salem, 

Dofchester, 

Webster, 

Webster, 

Fairhaveo, 

Sherbame, 

New  Bedford, 

Dorcheiter, 

Lynn, 

Lynn, 

Roibnry, 

Boeton, 

Andover, 

Bostnn, 

Milford, 

Groton, 

BcetonJI 

Methnea, 

Boston, 

Chelsea, 

Salem, 

New  Bedford, 

New  Braintree, 

Cambridge, 

New  Bedford, 


Houaewright, 

Sawyers  £  Tnmeia, 

Cordwainer, 

Merchant, 

Trader, 

Fnmiturs  Dealer, 

Clerk, 

Bawyen  &  Tumers, 

Soapetone  Worker, 

Oroeers, 

Physician, 

Carpenter, 

Farmer, 

Teamster* 

Trader, 

Shoe  Oealer, 

Hoasewright, 

Publisher, 

Trsder, 

Trader, 

Merchant  Tailor, 

Clerk, 

Gentleman, 

Contractor, 

Merchants, 

Harness  &  Carriage 

Tailor,  [Maker, 

Harness  Maker, 

Stair  Builder, 

Tailor, 

Stage  Driver, 

Laborer, 

Yeoman, 

Merchants, " 

Merchant, 


fiept  19, 
•*  5, 
«*    18, 

"      i» 

«    98, 

"    14, 

Aug.  13, 

Sept.  5^ 

"  4, 

«  10, 

"  9, 

"  4, 

"  3, 

"  7, 

"  3, 

«*  10, 

"  9, 

«•  88, 

«<  SB, 

««  93, 

"  14, 

«•  85, 
Aug.  10, 
Sept.  9, 

"  18, 

«*  89, 

"  99, 

July  1 
SepC94. 

"  8, 

"  9, 

««  18, 

««  10, 

«  W, 


David  Roberts. 
John  6.  King. 
David  Roberts. 
D.  A.  Simmons. 
James  H  Duncan. 
George  S.  Hillard. 
Ellis  Gray  Lorlng. 
John  G.  King. 
Ellis  Gray  Loring. 
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THE  TRIAL  OF  ABNER  BAKER.* 

The  document  whose  title-page  we  have  quoted  below  at  lengtbi 
albeit  a  deplorable  specimen  of  book-making,  in  which  one  is  con- 
stantly getting  bewildered  in  a  maze  of  petitions,  evidence,  letters, 
speeches  and  certificates  mixed  up  in  the  strangest  confusion,  dis- 
closes one  of  those  revolting  cases  of  judical  ignorance  and  barbarity 
which  fill  us  with  horror  and  amazement.  It  is  with  feelings  of  un- 
speakable mortification  and  sorrow,  that  we  find  it  reserved  for  the 
year  of  our  Lord  1845,  in  the  state  of  Kentucky,  to  present  us,  in 
the  administration  of  the  law,  with  a  triumph  of  passion,  revenge, 
ignorance  and  political  faction  over  the  pleadings  of  humanity  and 
science,  unparalleled,  we  venture  to  say,  in  the  judicial  history  of 
our  country.  We  shall  not  spend  words  upon  the  actors  in  this 
aflair,  for  such  persons  would  heed  the  strongest  expressions  of 
public  indignation,  as  little  as  the  wind.  People  who  are  addicted 
to  such  pungent  arguments  as  bowie-knives  and  pistol-bullets, 
would  scarcely  feel  the  paper-pellets  of  the  brain.  As  faithful 
journalists  of  matters  connected  with  insanity,  we  could  not  over- 
look this  case,  while  it  will  give  those  worthy  people  who  mourn 

'  Life  and  Trial  of  Dr.  Abner  Baker,  Jr.  a  monomaniac,  who  was  executed  Oc- 
tober 3d,  1845,  for  the  alleged  mnrder  of  his  brother-in-law,  Daniel  Bates  j  includ- 
ing Letters  and  Petitions  for  his  pardon,  and  a  narratiyo  of  the  circumstances 
atteading  his  execution,  dec.  Ac.  By  C.  W.  Crozier.  Trial  and  eyidence,  by  A. 
R.  M*Kee.  Louisville,  Ky.  Prentice  k  Weissinger,  printers  :  1846. 
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over  the  prevalence  of  the  plea  of  insanity  in  defence  of  crime,  an 
opportunity  to  seethe  other  side  of  the  matter,  and  derive  what 
consolation  they  can,  from  the  sight  of  a  wretched  maniac  pro- 
claiming his  wild  delusions  from  the  gibbet. 

Dr.  Baker,  the  accused  in  this  case,  was  a  practising  physician 
in  Clay  county,  Kentucky,  of  a  well-known  and  respectable  fannily, 
and  at  his  decease,  about  30  years  of  age.  One  of  the  editors  of 
this  publication  states  that  as  early  as  1838  and  1839,  he  manifested 
some  singularities  of  deportment  that  caused  much  speculation 
among  his  friends.  Once,  while  attending  the  medical  lectures,  he 
suddenly  and  without  the  least  provocation,  began  to  abuse  a  fel- 
low-student for  looking  at  bis  head,  — suspecting  him  of  looking  at 
a  lock  of  white  hair  —  and  threatening  to  take  his  life  if  he  did  it 
again.  He  then  resided  with  this  editor,  who  also  says — thoogh 
neither  of  these  facts  appeared  in  evidence  at  the  trial  —  that  he 
would  frequently  alarm  the  family  at  a  late  hour  in  the  night  by 
crying  out  that  some  persons  were  in  the  house.  We  would  light 
a  candle,  and  followed  by  Dr.  Baker,  who  was  armed  with  the 
tongs,  or  shovel,  would  examine  every  apartment,  even  to  the  gar- 
ret, and  he  would  after  this  still  insist  that  there  were  persons  in  the 
house,  as  he  heard  them  whispering.  We  hear  nothing  more  of 
bis  mental  irregularities  until  within  a  year  of  the  homicide,  when 
some  notions  he  expressed  to  his  father  respecting  Bates's  treatment 
of  his  wife,  awakened  in  the  latter's  mind  the  suspicion  which  be 
bad  previously  entertained,  that  his  son  was  becoming  deranged. 
This  and  the  following  facts  respecting  his  mental  condition,  we 
find  in  the  evidence  given  at  the  trial. 

In  May,  1844,  he  married  a  young  girl  of  a  wealthy  and  respec^ 
able  family,  herself  of  an  unblemished  character,  and  went  to  reside 
in  the  family  of  this  James  Bates,  whose  wife  was  a  sister  of  Baker. 
From  this  time  till  the  day  of  bis  execution,  he  was  possessed  with 
the  idea  that  his  wife  was  unchaste, — a  subject  indeed  oinymphomor 
rUa.  On  this  point,  he  seems  to  have  spoken  very  freely  and  with 
almost  everybody,  and  among  a  multitude  of  persons  whom  he  men- 
tioned as  having  criminal  intercourse  with  his  young  wife,  at  one 
time  or  another,  was  her  teacher,  her  uncles,  this  brother-in-law 
Bates,  and  even  negroes.  He  believed  that  she  commenced  this  infa- 
mous conduct  as  early  as  her  ninth  or  tenth  year,  and  continued  it  at 
every  opportunity  subsequently.  In  regard  to  some  of  these  per- 
sons, he  declared  that  they  came  into  his  sleeping  room  at  night, 
and  accomplished  their  purpose,  even  in  his  own  presence,  and 
that  on  one  occasion,  whilst  visiting  his  father's  family,  his  own 
mother  lent  her  assistance.    He  also  imagined  that  his  mother  and 
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sisters  kept  a  house  of  ill-fame,  that  Bates  treated  his  own  wife  with 
great  cruelty,  and  had  debauched  her  younger  sister,  and  that,  in 
conjunction  with  his  (Baker's)  wife,  he  once  attempted  to  poison 
bim.  He  told  a  witness  that  they  gave  him  some  toddy,  and  though 
he  took  but  a  sip  of  it,  yet  "  it  swelled  up  his  head  until  it  felt  as  large 
as  a  bushel ;  and  that  if  he  had  drank  as  much  as  usual,  it  would 
have  blown  him  to  hell  in  five  minutes."  He  frequently  expressed 
his  belief  that  Bates  was  at  the  head  of  a  conspiracy  to  kill  him, 
and  that  for  this  purpose,  he  had  collected  muskets  and  other  wea- 
pons in  his  house,  and  had  set  his  negroes  to  waylay  him  in  se- 
cluded places. 

During  the  period  between  his  marriage  and  the  homicide,  he 
manifested  various  symptoms  of  bodily  ill-health.  His  brother,  also  a 
physician,  testified  that  "his  bowels  were  costive,  stomach  irritable, 
mucous  membrane  covering  the  mouth  and  fauces  red  and  much 
swollen,"  and  was  "  watchful  and  restless."  Another  witness 
stated  that  "  his  countenance  had  a  haggard  expression,"  and  he 
"  looked  as  if  just  recovering  from  a  spell  of  sickness."  He  seems 
to  have  neglected  his  business,  and  taken  but  little  interest  in  any- 
thing beyond  the  circle  of  his  delusions.  Finally,  after  one  attempt 
in  which  he  was  defeated  by  the  vigilance  of  Bates,  he  succeeded 
in  shooting  his  victim,  on  the  13th  of  September,  1844.  He  made 
no  attempt  to  escape,  was  quietly  arrested,  tried  by  a  magistrate, 
and  discharged  on  the  ground  of  insanity.  His  brothers  took  him 
home  with  them  and  endeavoured  to  restore  him  to  health,  but  not 
completely  succeeding  in  this  purpose,  they  concluded  at  the  end  of 
some  three  or  four  months,  to  send  him  to  Cuba,  for  the  benefit 
of  change  of  air,  scene,  &c.  While  here,  Governor  Owsley  of 
Kentucky  issued  a  proclamation,  in  which  Baker  was  described  as 
a  fugitive  from  justice,  and  a  reward  offered  for  his  arrest.  This 
immediately  induced  his  family  to  get  him  home,  and  surrender 
him  to  the  authorities  of  the  state. 

His  trial  began  on  the  7th  of  July,  1845,  before  Hon.  Tunstel 
Quarles,  judge  of  the  15th  judicial  district.  Public  feeling 
seems  to  have  been  much  excited ;  the  friends  of  the  deceased, 
and  of  the  prisoner  respectively,  made  unusual  efforts,  the  former 
to  obtain  his  conviction,  the  latter  his  acquittal ;  armed  men  were 
observed  in  every  part  of  the  court  room ;  and  a  long  array  of 
eminent  counsel  appeared  on  each  side.  A  considerable  number 
of  witnesses  were  examined,  to  whom  the  largest  liberty  was  allowed 
in  giving  their  testimony,  much  of  which  was  mere  hearsay  and 
rumor.  Whether  the  courts  of  Kentucky  ever  pretend  to  be  gov- 
erned by  any  rules  of  evidence,  is  what  we  do  not  know ;  but  in 
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this  case,  certainly,  there  was  a  complete  defiance  of  all  rules  re- 
cognized in  this  part  of  the  world,  for  the  witnesses  were  permitted 
to  ramble  on  pretty  much  as  they  pleased.  The  two  following 
passages,  each  of  which  is  a  continuous  extract,  will  give  the  reader 
some  idea  of  what  is  considered  evidence  in  Kentucky. 

*'  Witness  was  at  the  Lunatic  Asylnm  in  Lexington,  and  saw  the  inmatoB,  aod 
did  not  then  believe  that  a  man  covJd  be  deranged  upon  one  subject  and  not  upon 
all.  Witness  was  told  by  Mrs.  Br.  Reid,  that  Dr.  Reid  said  that  Dr.  Baker  was 
deranged,  and  had  been  in  that  condition  for  twelve  months.  Said  damn  his  de- 
rangement. Witness  had  a  conversation  with  Mr.  Woodcock  the  clerk  of  Clay, 
and  attorney  Einsworth,  and  they  said  that  the  best  ground  of  Abner  Baker's  de- 
fence was  derangement,  and  witness  said  then  that  was  a  fashionable  way  of  de- 
fence. Witness  has  since  read  upon  the  subject  a  little  and  heard  some  oonTer- 
sation,  and  now  has  no  doubt  that  Abner  Baker  is  a  monomaniac^ 

*<  Witness  told  Baker  that  a  neighbor  woman  had  told  his  (witness's)  wife,  that 
Bates  had  said  that  if  he  (Baker)  ever  came  down,  he  would  kill  him." 

After  this  specimen,  no  one  can  be  surprised  that  most  of  the 
witnesses,  though  not  medical  men,  were  allowed  to  express  their 
opinion  respecting  Baker's  mental  condition,  and  the  manner  in 
which  some  of  them  expatiated  on  this  point,  is  certainly  curious  if 
not  very  instructive.  Two  medical  witnesses  only  were  examined, 
one  for  the  government,  the  other  for  the  prisoner.  The  former, 
Dr.  Reid,  seems  to  have  obtained  some  new  light  on  the  subject  of 
insanity,  which  we  feel  bound  to  notice  for  the  sake  of  profes- 
sional gentlemen  who  might  not  otherwise  receive  its  benefits.  He 
states  that ''  he  had  not  expressed  the  opinion  that  Dr.  B.  was 
insane,  but  he  has  been  of  the  opinion  that  Dr.  B.  was  laboring 
under  illusions  of  mind  in  regard  to  his  wife."  Again  he  says, 
that  "  a  person  who  can  lay  all  his  plans  for  carrying  out  anything 
desired,  to  be  accomplished,  would  not  be  laboring  under  insanity.'* 
This  gentleman's  answers  seemed  to  be  the  mere  echo  of  the  ques- 
tions put  to  him  by  either  side,  for  he  finally  admitted  that  suppos- 
ing the  facts  respecting  Baker's  extraordinary  notions,  as  we  have 
mentioned  them  above,  to  be  true,  he  was  unquestionably  insane. 
Dr.  Richardson  of  Lexington,  who  for  many  years  had  been  a 
professor  in  the  Transylvania  University,  was  called  by  the  other 
side,  and  though  he  had  never  been  devoted  expressly  to  the  care 
of  the  insane,  yet  he  appears  to  have  seen  somewhat  more  of  it 
than  most  practitioners.  He  had  visited  Baker  in  jail,  and  heard 
the  testimony  at  the  trial,  and  could  have  no  doubt  that  he  was  in- 
sane. His  notion,  however,  that  the  position  Baker  sat  in  was 
strongly  indicative  of  insanity,  savors  more  of  the  fanciful  than  the 
scientific.  But  the  evidence  established  beyond  a  doubt  the  exist- 
ence of  Baker's  delusions,  while  it  disclosed  not  a  shadow  of 
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foundation  for  them  in  the  conduct  of  his  wife  or  of  Bates.  Indeed 
there  was  no  attempt  to  prove  that  their  characters  were  otherwise 
than  irreproachable,  or  that  his  delusions  were  not  as  baseless  as 
the  fabric  of  a  vision. 

All  the  counsel  declined  to  furnish  their  speeches  to  the  editor, 
except  one  who  pleaded  for  the  prisoner,  so  that  we  do  not  know 
on  what  ground  they  urged  his  conviction.  Neither  does  the  charge 
of  the  court  to  the  jury  appear,  and  therefore  we  are  left  in  the  dark 
as  to  the  views  of  the  court  on  the  law  of  insanity.  The  jury  were 
out  two  days,  and  it  is  not  the  least  remarkable  trait  of  this  remark- 
able trial,  that,  "  during  a  great  part  of  the  time,"  as  the  editor 
stales,  "a  large  body  of  influential  men,  most  of  them  armed, 
stood  in  full  view  of  the  jury."  It  is  not  surprising  that  the  result 
of  su>ch  deliberations  was  the  conviction  of  the  prisoner.  A  mo- 
tion was  made  for  a  new  trial,  but  without  success ;  sentence  was 
pronounced,  and  a  day  appointed  for  the  execution.  Thus  ended 
another  act  of  this  judicial  tragedy.     A  sadder  is  to  follow. 

The  friends  of  Baker  now  made  every  effort  to  procure  his  par- 
don. Six  of  the  jury  signed  a  paper  reconmiending  him  to  mer- 
cy—we say  signed,  though  two  of  them  made  their  mark,  "  like 
honest,  plain-dealing  men,"  —  in  which  they  say  that  Baker  "  was 
in  a  state  of  mental  excitement  and  delusion  respecting  his  wife 
and  said  Bates,  which  may  be  considered  insanity."  One  of  this 
number  also  certifies,  among  other  things,  that  '^  from  the  evidence, 
they  believed  that  Dr.  Baker  was  deranged  upon  those  subjects, 
and  not  a  fit  subject  for  example  ;  but  from  our  understanding  of 
the  law  applied  to  the  evidence,  we  had  to  find  a  verdict  of  guilty. 
I  do  farther  certify,"  he  continues,  "  that  if  the  delusions  which 
were  proved  upon  Baker  had  been  facts,  it  would  have  been  a  full 
and  good  excuse  for  killing  him  (Bates)." 

Another  certificate  in  which  the  same  sentiments  are  expressed 
in  the  same  words,  are  signed  by  four  other  jurymen.*  Such  a 
juxtaposition  of  the  most  latitudinarian  indulgence  to  crime  with 
the  most  servile  obedience  to  the  letter  of  the  law,  is  without  its 
like  in  all  the  annals  of  criminal  jurisprudence  within  our  knowl- 
edge. Applications  for  his  pardon  were  made  by  hundreds  of  per- 
sons, comprising  some  of  the  most  respectable  and  best  known  citi- 
zens in  the  state.    The  leading  medical  men  in  Kentucky,  among 

'  These  worthy  gentlemen,  in  the  course  of  their  deliberation  at  the  point  of  the 
bowie-knife,  found  something  very  like  a  mare's  nest.  "  We  do  further  certify,** 
they  say,  '<  that  we  did  not  look  upon  the  authorities  which  were  read  on  the  part 
of  the  defence,  as  law,  which  authorities,  or  some  of  them,  were  Beck's  Medical 
Jurisprudence,  Ray's  Medical  Jurisprudence,  and  other  works." 

35* 
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whom  were  several  professors  in  the  Transylvania  University,  and 
Dr.  Allan,  the  worthy  superintendent  of  the  Kentucky  Lunatic 
Asylum,  after  examining  the  testimony  given  at  the  trial,  declared 
their  belief  that  he  was  deeply  insane  when  he  committed  the  hom* 
icide.  The  result  of  the  movement  was  only  to  procure  a  reprieve 
of  a  few  weeks,  and  he  was  finally  executed  on  the  3d  of  Oct.  1845. 
Under  the  gallows  he  made  a  speech,  rehearsing  his  delusions  re- 
specting his  wife  and  Bates,  and  glorying  in  the  bloody  deed  for 
which  he  sufiered.  Taking  hold  of  the  rope,  he  exclaimed  with 
the  bitterest  feelings,  "  behold  the  necklace  of  a  whore.**  Thus, 
under  the  sacred  names  of  justice  and  law,  was  enacted  a  fearful 
tragedy  that  outraged  both,  and  whose  parallel  can  be  found,  we 
apprehend,  only  in  the  proceedings  of  the  conmiittee  of  public 
safety  in  Paris  during  the  reign  of  terror. 

Various  incidents  are  recorded  illustrative  of  the  animus  that  pre- 
sided over  the  whole  progress  of  this  case,  a  particular  notice  of 
which  would  be  foreign  to  our  purpose,  but  the  part  taken  in  it  by 
one  personage  we  can  not  pass  over  in  silence.  By  a  refinement 
of  cruelty  worthy  of  the  inquisition,  his  family  were  not  permitted 
by  the  jailor  to  visit  him  in  jail,  even  at  a  moment  when  he  was 
supposed  to  be  dying  from  the  effects  of  a  wound  he  had  inflicted 
upon  himself  for  a  suicidal  purpose.  This  outrage  was  not  consid- 
ered sufficient  without  the  addition  of  an  msult.  The  father  tra- 
velled fifty  miles  in  search  of  the  judge,  to  obtain  from  him  the 
requisite  permission  to  see  his  son.  It  was  given  with  the  qualifica- 
tion that  the  jailor  might  still  do  as  he  pleased  about  allowing  an 
interview,  and  accordingly  he  pleased  not  to.  The  governor  was 
then  requested  to  give  a  letter  of  permission,  which  he  did  with  the 
same  qualification.  The  result  was  the  same,  and  this  stricken 
family  had  no  opportunity  of  seeing  the  prisoner  till  he  was  led  out 
for  execution.  And  yet  persons  apparently  friendly  to  Baker  were 
allowed  to  frequent  his  prison,  and  ^^  induce  him  to  say  or  acknow- 
ledge things  disadvantageous  to  himself,  which  would  immediately 
be  laid  before  the  governor.*'  Not  satisfied  with  this,  they  stole 
his  private  papers.* 

It  is  intimated  that  much  of  the  zeal  manifested  by  those  who 
took  an  active  part  in  the  prosecution,  was  the  offspring  of  political 
party  spirit,  and  it  is  more  than  insinuated,  that  in  the  course  taken 

■  It  is  statod,  that  the  guard  who  were  placed  around  the  jail,  would  Unnt  and 
abuse  him,  and  also,  that  ^*  for  sometime  previous  to  the  execution,  his  hands  were 
tied  behind  him."  In  the  name  of  humanity  we  ask,  are  such  practices  usual  in 
Kentucky,  or  were  they  reserved  as  a  sort  of  climax  to  the  cruelty  and  indignity 
heaped  upon  this  miserable  maniac  ? 
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by  Governor  Owsley,  he  was  the  willing  tool  of  the  same  clique 
that  had  used  such  audacious  measures  to  procure  Baker's  convic- 
tion. The  book  certainly,  furnishes  strong  prima  facie  evidence 
that  he  was  actuated  by  improper  motives,  for  his  conduct  can  be 
explained  on  no  just  views  of  executive  duty.  There  is  no  formal 
statement  of  his  reasons  for  refusing  to  stay  the  course  of  judgment, 
but  from  the  remarks  of  others  it  is  to  be  inferred,  that  it  was  not 
because  he  disbelieved  the  fact  of  the  prisoner's  insanity,  but  be- 
cause he  doubted  his  right  to  interfere  with  what  he  regarded  as 
the  jurisdiction  of  the  court.  He  knew,  it  seems,  that  by  the  com- 
mon law,  if  a  prisoner  under  sentence  of  death  become  insane,  he 
should  be  respited  until  his  reason  is  restored ;  but  the  respite,  he 
thought,  should  proceed  from  the  court ;  and  the  court,  we  suppose, 
thought  it  should  emanate  from  the  executive,  and  thus,  in  conse- 
quence of  their  ignorance  of  the  full  extent  of  their  respective  pow- 
ers, a  respite  which  the  law  allowed,  was  not  granted  at  all,  and 
an  innocent  man  was  executed.  We  suppose  of  course  that  the 
issue  made  by  the  governor  was  the  true  one  ;  if  it  were  otherwise, 
so  much  the  worse  for  him.  His  position  in  regard  to  this  case,  is 
one,  which  no  high-minded  man  will  covet,  for  we  see  not  how  he 
can  escape  a  large  share  of  the  infamy  attached  to  the  whole  trans- 
action* These  are  harsh  words  to  apply  to  the  governor  of  a  state, 
but  unless  this  book  is  a  tissue  of  falsehoods  and  forgeries  from  be- 
ginning to  end,  we  see  not  how  any  person  can  read  it  impartially, 
without  participating  in  our  conclusions.  We  speak  more  in  sor- 
row than  in  anger.  A  proper  pride  of  country  would  have  induced 
us  to  bury  in  oblivion,  if  possible,  a  case  indicative  of  a  state  of 
civilization  more  like  that  of  the  middle  ages  than  of  the  nineteenth 
century.  But  an  imperative  sense  of  duty  impels  us  to  hold  up  its 
atrocities  to  the  public  view,  in  the  hope  that  such  exposure  will 
convey  an  impressive  and  a  salutary  lesson.  When  a  gross  outrage 
is  committed  on  the  rights  of  humanity,  we  regard  it  as  the  duty 
of  every  honest  man,  when  seasonable  opportunity  offers,  to  pro- 
claim his  disapprobation  in  tones  that  shall  reach  the  wrong-doer 
even  in  his  most  secret  refuge.  In  taking  leave  of  this  case,  we 
would  express  the  hope,  that  no  similar  one  will  ever  be  permitted 
again  to  disgrace  our  country  and  the  age. 


Digitized  by 


Google 


344  RECENT  AMERICAN  DECISIONS: 


l&ecent  ^ittmcan  JBtarnns. 


Supreme  Judicial  Court  of  Massachusetts^  Norfolk   County^   Oc- 
tober^ 1846y  at  Dedham. 

Nathan  Jones  v.  Lewis  Richardson. 

A.  mortgaged  to  B.  his  stock  in  trade,  to  secure  a  bona  fide  debt,  describing  it  in 
these  words:  ''  the  whole  stock  in  trade  of  said  A.,  as  well  as  each  and  evetj 
article  of  merchandise  which  said  A.  this  day  bought  of  W.,  as  every  other  ar- 
ticle constit'/ting  the  said  A.*8  stock  in  trade,  in  the  shape  the  same  is  and  may 
become,  in  the  usual  course  of  the  said  A.'s  trade  and  business  as  a  trader." 
It  was  held,  that  nothing  passed  by  the  mortgage,  except  the  stock  in  trade 
which  the  mortgagor  had,  at  the  time  the  mortgage  was  executed. 

Such  mortgage  will  not  be  held  to  be  fraudulent,  but  will  be  held  valid  as  tothoee 
goods  which  the  mortgagor  had  at  the  time  the  mortgage  was  executed,  in  the 
absence  of  any  proof  of  fraud. 

Whether,  where  a  party  agrees  to  pledge  property  afterwards  to  be  acquired,  and 
when  acquired  delivers  over  the  same  to  the  pledgee,  the  right  of  the  pledgee 
will  then  attach,  —  qtuere.  But  if  so,  the  same  doctrine  does  not  apply  to  a 
mortgage  or  sale. 

Whether,  if  the  mortgagor  had  done  any  act,  in  relation  to  the  subsequently  ac- 
quired ^oods,  by  which  he  ratified  the  mortgage,  he  would  have  thus  given  the 
mortgagee  a  lien  thereon,  as  against  the  mortgagor,  — qtuare. 

But,  under  the  revised  statute  of  Massachusetts,  ch.  74,  s.  5,  a  delivery  of  soch 
subsequently  acquired  property  by  t*he  mortgagor  to  the  mortgagee,  could  not 
render  the  mortgage  valid,  as  against  subsequently  attaching  creditoi^s,  unless 
delivered  with  the  intention  to  ratify  the  mortgage,  and  unless  the  mortgagee 
had  retained  open  possession  of  the  same  until  the  time  of  such  attachment. 
And  whether  such  delivery  and  possession  would  be  sufiicieot  to  reader  it  Talid, 
— qtuere. 

This  case  came  before  the  court  upon  the  report  of  an  arbi- 
trator selected  by  the  parties,  with  an  agreement  that  he  should, 
at  the  request  of  either  party,  state  in  explicit  terms  upon  the 
face  of  his  award,  the  exact  evidence  and  facts,  in  respect  where- 
of either  of  the  parties  should  state  or  raise  any  legal  objection 
or  question,  whether  upon  the  admissibility  or  competency  of 
any  evidence  or  witness,  or  upon  any  question  of  law.  The 
referee  met  the  parties,  by  their  counsel,  and  the  plaintiff  gave 
in  evidence  to  support  his  demand,  the  following  written  instru- 
ment :  "  Norfolk,  ss,  Sept.  9,  1842.  Received  of  Nathan  Jones,  a 
deputy  sheriff  for  the  county  of  Norfolk,  the  personal  property 
contained  in  the  schedule  hereafter  written,  which  were  this  day 
attached  by  said  Jones,  as  the  property  of  Addison  Bichardsoni  at 
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the  suit  of  E.  Wassen,  Henry  Pierce,  Rufus  Clements,  and  on 
several  other  writs,  against  said  Richardson  and  others ;  the  writs  be- 
ing returnable  at  the  next  court  of  common  pleas,  at  Boston,  in  the 
county  of  Suffolk,  on  the  first  Tuesday  of  October  next ;  and  hav- 
ing received  of  said  Jones  one  dollar  in  full  for  my  services,  I  do 
promise  to  keep  said  goods  safely,  and  deliver  the  same  to  said 
Jones  in  good  order  on  demand.  Schedule.  The  whole  of  the 
remainder  of  said  Richardson's  stock  in  trade  now  in  said  Lewis 
Richardson's  house,  consisting  of  broadcloths,  other  woollen  goods, 
cotton  goods,  crockery  ware,  hard  ware,  silk  goods,  and  all  other 
goods  of  every  description  which  were  removed  to  my  place  by 
said  Addison  Richardson.  Said  goods  are  contained  in  several 
boxes,  except  the  crockery  ware,  estimated  at  the  value  of  fifteen 
hundred  dollars.     Lewis  Richardson." 

The  plaintiff  also  gave  evidence,  and  it  was  admitted  by  the  de- 
fendant, that  he  demanded  a  delivery  by  the  defendant  of  the  above 
mentioned  goods,  in  the  month  of  June,  1843,  and  that  the  defend- 
ant refused  to  deliver  them.  The  defendant  offered  to  prove,  and 
the  plaintiff  admitted,  that  when  this  action  was  commenced,  the 
suits  on  which  the  goods  were  attached  were  not  disposed  of,  but 
were  pending  in  court,  and  the  defendant  thereupon  objected,  that 
this  action  was  prematurely  brought,  and  could  not  be  maintained. 
The  arbitrator  deemed  this  objection  groundless. 

The  defendant  then  gave  in  evidence  a  mortgage  to  him,  which 
was  recorded  by  the  clerk  of  the  town  of  Medway,  on  the  7th  of 
September,  1842,  which  mortgage  bore  date  the  7th  of  October, 
1840,  and  by  which  Addison  Richardson  mortgaged  to  the  defend- 
ant, to  secure  a  note  of  the  same  date  for  two  thousand  dollars 
and  interest,  '^  the  whole  stock  in  trade  of  said  Addison,  as  well  as 
each  and  every  article  of  merchandise,  which  the  said  Addison 
this  day  bought  of  Timothy  Walker,  being  in  a  store  formerly 
kept  by  said  Walker,  in  said  Medway,  as  every  other  article  con- 
stituting the  said  Addison's  stock  in  trade,  in  the  shape  the  same 
is  and  may  become  in  the  usual  course  of  the  said  Addison's  trade 
and  business  as  a  trader." 

It  was  stated  by  the  plaintiff  and  admitted  by  the  defendant, 
that  the  goods  which  were  the  subject  of  this  reference,  were  form- 
erly the  stock  in  trade  of  said  Addison  Richardson,  but  that  only 
a  part  of  them  was  owned  by  him  until  after  he  made  this  mort- 
gage. The  plaintiff  did  not  deny  that  the  note  of  two  thousand 
dollars,  mentioned  in  said  mortgage,  was  justly  due  from  Addison 
Richardson  to  the  said  Lewis,  and  was  wholly  unpaid.  But  the 
plaintiff  insisted  that  the  mortgage  was  on  the  face  of  it  fraudulent 
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and  wholly  void  as  against  other  creditors  of  said  Addison,  or  if 
not  wholly  void,  that  it  was  void  as  to  all  the  goods  which  were 
not  a  part  of  Addison's  stock  in  trade  when  the  mortgage  was  ex- 
ecuted. The  defendant  thereupon  offered  to  introduce  evidence 
that  he  had  taken  possession  of  all  the  goods  which  are  the  subject 
of  the  reference,  before  they  were  attached  by  the  plaintiff  for  the 
purpose  of  foreclosing  the  mortgage.  But  the  arbitrator  deeming 
such  evidence  irrelevant,  refused  to  receive  it.  He  also  was  of 
opinion  that  the  mortgage  was  valid,  as  to  all  the  goods  which 
were  attached  by  the  plaintiff.  The  defendant  then  proposed  to 
give  evidence  that  the  true  value  of  the  goods  which  were  attached, 
was  much  less  than  fifteen  hundred  dollars  ;  but  the  arbitrator  be- 
ing of  opinion  that  the  defendant  was  answerable  to  the  plaintiff  if 
at  all,  for  the  sum  at  which  the  goods  were  estimated  in  the  defend- 
ant's receipt,  refused  to  receive  such  evidence. 

The  defendant  next  insisted  that  by  the  true  construction  of  the 
defendant's  receipt,  taken  in  connection  with  the  mortgage,  the 
plaintiff  attached  only  so  much  of  the  mortgaged  property  as  should 
be  found  to  remain  after  payment  therefrom  of  the  debt  for  which 
it  was  mortgaged,  to  wit,  the  mortgagor's  right  in  equity  to  redeem 
the  property.  But  the  arbitrator  was  of  opinion,  that  the  plaintiff 
neither  did  nor  could  make  such  an  attachment,  and  that  the  whole 
property  in  the  goods  was  attached  by  him  and  was  included  in 
the  receipt  given  to  him  by  the  defendant.  The  defendant  then 
gave  in  evidence  a  written  demand,  delivered  by  him  to  the  plain- 
tiff, after  the  attachment  was  made  and  the  receipt  given,  but  on 
the  same  day.  It  was  admitted  by  the  plaintiff  that  he  had  paid 
nothing  to  the  defendant  after  this  demand,  but  he  denied  that  the 
demand  and  his  omission  to  pay  anything  to  the  defendant,  were 
sufficient  in  law  to  dissolve  the  attachment.  The  arbitrator  was 
of  opinion  that  the  defendant  was  entitled  by  law  to  defend  this 
action  under  his  mortgage,  and  that  the  demand  made  on  the 
'  plaintiff  by  the  defendant  was  good  and  sufficient,  at  least  for  the 
sum  of  two  thousand  dollars,  which  exceeded  the  value  of  the 
goods  attached  as  estimated  by  the  parties.  The  arbitrator  there- 
fore, on  the  foregoing  statement  was  of  opinion,  and  accordingly 
awarded,  subject  to  the  opinion  of  the  court,  that  the  plaintiff  had 
no  cause  of  action  against  the  defendant,  and  that  the  defendant 
recover  of  the  plaintiff  costs  of  court  to  be  taxed  by  the  court,  and 
abo  the  costs  of  reference. 

Oeorge  M.  Brcwn^  for  the  plaintiff,  contended,  1.  That  the  mort- 
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gage  was  not  valid  to  embrace  the  property  in  question.  No  pro- 
perty passed  except  the  property  of  the  mortgagor  at  the  time. 
It  was  fraudulent  on  the  face  of  it,  or  a  jury  would  be  bound  to 
infer  it.  Robbins  v.  Parker,  (2  Met.  258,)  3  Met.  515, 17  Wend. 
492  ;  2  do.  596.  But  be  this  as  it  may,  the  mortgagee  had  no 
title  to  after  purchased  goods.  (4  Met.  306 ;  14  Pick,  497 ;  2 
Story,  637 ;  21  Maine,  86  ;  2  Mees.  &  Wei.  610, 617 ;  5  M.  &  G. 
235  ;  6  Scott,  967.)  2.  The  demand  was  not  sufficient,  (1  Met. 
172  ;  23  Pick.  321 ;  3  Met.  144.)  3.  The  valuation  in  the  receipt 
was  conclusive. 

J.  Richardson,  and  W.  Levering,  for  the  defendant.  No  ques- 
tion of  fraud  was  raised  before  th«  referee.  Estimation  not  con- 
clusive. Mortgage  good.  Macomber  v.  Parker,  (14  Pick.  497  ; 
20  Maine,  408.)  Demand  good,  (1  Met.  172;  3  Met.  145;  2 
Story  555 ;  2  Story's  Eq.  sec.  1224,  1411 ;  1  Hill  108.)  If  not  a 
mortgage  it  is  a  good  pledge.  The  defendant  offered  to  prove 
that  he  had  taken  possession.  Lunn  v.  Thornton,  (1  M.  &  S« ; 
6  Man.  &  Gr.  245.) 

Wnj)B,  J.,  delivered  the  opinion  of  the  court.  This  case  at  a 
former  term  was  referred  to  the  determination  of  an  arbitrator, 
who  was  required,  at  the  request  of  either  party,  to  state  the  evi- 
dence and  facts,  in  respect  whereof  either  of  the  parlies  should 
think  fit  to  raise  any  legal  question.  In  pursuance  of  this  refer- 
ence, a  hearing  of  the  parties  has  been  had  before  the  arbitrator, 
and  the  case  comes  before  us  on  his  report.  At  the  hearing  it  ap- 
peared in  evidence,  that  the  plaintiff  claimed  the  property  in  ques- 
tion between  the  parties,  by  virtue  of  an  attachment  thereof,  as  the 
property  of  one  Addison  Richardson,  and  that  the  defendant 
claimed  the  same  under  a  mortgage  to  him  from  the  said  Addison 
Richardson,  made  and  recorded,  before  the  said  attachment ;  and 
the  principal  question  submitted  to  the  court  by  the  arbitrator  is, 
whether  the  said  mortgage  is  valid  against  the  creditors  of  the 
mortgagor. 

The  property  mortgaged  is  thus  described  in  the  deed.  "  The 
whole  stock  in  trade  of  said  Addison,  as  well  as  each  and  every 
article  of  merchandise  which  the  said  Addison  this  day  bought  of 
Timothy  Walker,  as  every  other  article  constituting  the  said  Addi- 
son's stock  in  trade,  in  the  shape  the  same  is  and  may  become  in 
the  usual  course  of  the  said  Addison's  trade  and  business  as  a  tra- 
der."    It  was  admitted  that  the  goods  in  question  were,  at  the 
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time  of  the  attachment,  the  stock  in  trade  of  the  said  AddisoDi  but 
that  only  a  part  of  them  was  owned  by  him  until  after  be  made 
the  said  mortgage. 

It  has  been  contended  by  the  plaintiff's  counsel,  that  the  mort- 
gage was  in  law  fraudulent  and  void  against  bona  fide  attaching 
creditors ;  or  if  not  wholly  void,  that  it  was  void  as  to  all  the  goods 
which  were  not  a  part  of  the  mortgagor's  stock  in  trade  when  the 
mortgage  was  executed.  There  seems  to  us  to  be  no  ground  for 
the  argument,  that  this  mortgage  was  wholly  void,  as  being  fraud- 
ulent on  the  face  of  it,  or  as  having  been  made  with  an  intent  to 
defraud  the  creditors  of  the  mortgagor.  It  was  not  denied  that 
the  mortgage  was  given  to  secure  a  large  debt  due  from  the  oiort- 
gagor  to  the  mortgagee,  and  no  evidence  was  introduced  at  the 
hearing  tending  to  prove  that  the  mortgage  was  not  made  bona 
fide.  The  question  therefore  is  reduced  to  this,  namely,  whether 
the  defendant  has  acquired  any  valid  title  under  the  mortgage  to 
the  goods  purchased  by  the  mortgagors  subsequently  to  the  mort- 
gage. 

That  a  person  cannot  grant  or  mortgage  property,  of  which  he 
is  not  possessed,  and  to  which  he  has  no  title,  is  a  maxim  of  the 
law  too  plain  to  need  illustration,  and  which  is  fully  supported  by 
all  the  authorities.  Perkins  says,  <'  It  is  a  common  learning  in  the 
law,  that  a  roan  cannot  grant  or  charge  that  which  he  hath  not." 
(2  Bac.  Grant  D  a. ;  Grant,  665 ;  Com.  Dig.  Grant  Da.)  It  is  true, 
a  person  may  grant  personal  property  of  which  he  is  potentially, 
though  not  actually  possessed.  A  man  may  therefore  grant  ail 
the  wool  that  shall  grow  on  his  sheep  which  he  owns  at  the  time 
of  the  grant,  but  not  the  wool  which  shall  grow  on  sheep  not 
his,  but  which  he  afterwards  may  buy.  So,  a  parson  of  a  church 
may  grant  his  tithes  for  years,  although  they  are  not  actually  in 
him  at  the  time,  yet  they  are  potentially.  And  the  same  excep. 
tion  to  the  general  rule  extends  to  grants  of  growing  crops,  on 
lands  of  the  grantors,  at  the  time  of  the  grants.  Lunn  v.  Thorn- 
(on,  (1  Mann.  Scott,  382,  and  the  authorities  there  cited.)  Not 
denying  these  principles,  the  defendant's  counsel  contend,  that  al- 
though the  mortgagor  could  not  convey  or  create  a  charge  on  pro- 
perty to  which  he  had  no  title,  nor  possession,  actual  or  potential ; 
yet  when  he,  after  the  mortgage,  added  to  his  stock  in  trade,  by 
new  purchases,  the  properly  vested  immediately  in  the  mortgagee, 
without  any  other  act  or  conveyance  on  the  part  of  the  mortgagor, 
by  virtue  of  the  previous  agreement  to  that  effect  contained  in  the 
mortgage  deed.     One  of  the  cases  cited  in  support  of  this  argu- 
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ment,  is  the  case  of  MUchell  v.  Winslow  et  ai.  (2  Story's  Rep.  613.) 
But  that  case  was  decided  on  principles  of  equity,  and  on  the  con- 
struction of  the  bankrupt  act  of  1841,  ch.  9,  on  which  it  was  held 
"that  (except  in  cases  of  fraud)  assignees  in  bankruptcy  take  only 
such  rights  and  interests  as  the  bankrupt  himself  bad,  and  could 
himself  claim  and  assert  at  the  time  of  his  bankruptcy ;  and  con- 
sequently, that  they  were  affected  wllh  all  the  equities,  which  would 
affect  the  bankrupt  himself,  if  he  were  asserting  those  rights  and 
interests."  "  It  is  material  here  to  state,"  says  the  learned  judge, 
in  giving  his  opinion,  "  that  the  present  is  not  a  controversy  be- 
tween a  first  and  second  mortgagee  as  to  property  acquired  and  in 
esse  after  the  execution  of  the  first  mortgage^  and  before  the  exe- 
cution of  the  second  mortgage^  both  the  mortgagees  being  purchas- 
ers for  a  valuable  consideration.  That  might,  at  law,  present  a 
very  different  question."  The  decision,  therefore,  in  that  case,  is  of 
00  authority  in  favor  of  the  defendant  in  the  present  case,  but  seems 
rather  to  be  an  authority  impliedly  in  favor  of  the  plaintiff,  who 
claims  under  an  attachment  by  a  bona  fide  creditor  of  Addison 
Richardson,  the  mortgagor. 

The  same  remark  may  be  made  as  to  the  case  of  Fletcher  etaL  v. 
Morey,  (2  Story's  Rep.  555.)  That  was  a  case  in  equity,  in  which 
the  plaintiffs  relied  on  an  equitable  lien,  on  certain  shipments,  and 
the  proceeds  thereof',  in  the  hands  of  the  defendant,  the  assignee  of 
James  Read  &  Co.,  as  collateral  security  for  advances  made  to 
them  by  the  plaintiffs.  And  this  lien  was  adjudged  valid  as  an 
equitable  charge  on  the  property  constituting  a  trust.  But  these 
decisions  have  but  little  bearing  on  the  question  under  considera- 
tion. Many  things  are  held  to  be  assignable  by  courts  of  equity, 
which  are  not  so  held  by  courts  of  law.  So  the  legal  distinctions 
between  executory  and  executed  contracts  are  in  many  cases  dis- 
regarded by  courts  of  equity.  But  this  case  is  to  be  decided  ac- 
cording to  the  principles  of  the  common  law.  The  question  is, 
what  are  the  legal  rights  of  the  respective  parties  to  the  property 
in  question  ? 

One  of  the  principal  cases  relied  on  by  the  defendants  is  that  of 
Macamber  et  al.  v.  Parker,  (14  Pick.  497.)  In  that  case  it  ap- 
peared that  Hunting  &  Lewis  were  lessees  of  a  brick-yard,  and 
entered  into  a  contract  with  one  Evans  to  make  for  them  a  certain 
number  of  bricks  on  certain  terms,  and  to  share  the  profit  and  loss 
between  them,  one  half  each ;  Evans  agreeing  that  Hunting  & 
Lewis  should  have  full  powers  to  retain  Evans's  part  of  the  brick 
or  money,  to  the  amount  of  all  sums  of  money  due,  or  which  might 
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become  due  from  him  to  them.  Hunting  &  Lewis  afterwards  as- 
signed all  their  property,  including  the  brick-yard,  and  their  rights 
under  the  contract  with  Evans,  to  the  plaintifis,  to  which  Evans 
assented,  and  agreed  to  act  as  agent  for  the  assignees.  This  un- 
questionably was  a  good  assignment  upon  the  principles  already 
stated.  Hunting  &  Lewis  not  only  had  a  potential  possession, 
but  they  owned  the  clay,  of  which  the  bricks  were  to  be  made, 
subject  only  to  the  right  which  Evans  might  afterwards  acquire  by 
his  contract.  The  transmutation  of  the  clay  into  bricks  did  not 
change  the  right  of  property ;  so  that  Evans  could  not  acquire  an 
absolute  legal  title  to  his  share  of  the  bricks,  until  he  paid  the  bal- 
ance due  to  the  plaintiffs.  Upon  this  view  of  thd  case,  the  ques- 
tion, as  to  the  right  which  might  be  acquired,  by  the  pledging  or 
hypothecation  of  property,  was  not  material  to  the  decision  of  the 
case.  But  if  it  were  otherwise,  the  doctrine  laid  down  by  the 
learned  judge  who  delivered  the  opinion  of  the  court  in  that  case, 
is  not  applicable  to  the  present  case.  For  if  when  a  party  agrees 
to  pledge  property  afterwards  to  be  acquired,  and  when  acquired 
delivers  over  the  same  to  the  pledgee,  the  right  of  the  pledgee 
would  then  attach,  it  does  not  follow  that  the  same  doctrine  would 
apply  to  a  mortgage  or  sale.  A  mortgage  is  an  executed  contract, 
and  it  is  clear  that  nothing  passed  by  the  mortgage  deed  in  this 
case,  except  the  stock  in  trade  which  the  mortgagor  had,  at  the 
time  the  mortgage  was  executed.  But  in  Abbott  v.  Goodwin^ 
(20  Maine,  408,)  it  was  held,  that  where  certain  goods  were  mort- 
gfiged,  and  the  mortgagor  afterwards  exchanged  some  of  the  goods 
mortgaged  for  other  goods,  the  mortgagee  thereby  acquired  a  title 
to  the  goods  taken  in  exchange.  And  the  case  of  Macomber  ei  aL 
v.  Parker  J  is  cited  by  the  learned  judge  who  delivered  the  opinion 
of  the  court,  as  a  strong  case  in  support  of  this  decision,  without 
noticing  the  distinction  between  the  two  cases. 

We  cannot,  however,  concur  in  the  principles  upon  which  the 
case  of  Abbott  v.  Goodwin  was  decided.  It  was  laid  down  in  that 
case,  "  that  all  persons  coming  in  under  the  mortgagor,  stand  by 
substitution  in  his  place,  equally  affected  by  the  contract,  whether 
notified  of  its  existence  or  not." 

But  the  defendant  in  the  case  had  attached  the  property,  as  the 
property  of  the  mortgagor,  and  though  he  claimed  under  him,  he 
might  show  that  the  mortgage  and  the  exchange  of  property,  were 
void  as  to  the  creditors  of  the  mortgagor,  though  they  might  be 
valid  against  him,  by  way  of  estoppel  or  otherwise.  And  this  case 
seems  to  be  impliedly  though  not  expressly  overruled,  by  the  case 
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of  Goodenow  v.  Dunn^  (21  Maine,  86.)    And  we  fully  concur  with 
C.  J.  Whitman  in  the  principles  laid  down  by  him  in  deciding  the 
latter  case.     In  the  former  case,  the  mortgage  deed  had  no  ref»- 
ence  to  any  property  afterwards  to  be  acquired  by  the  mortgagor ; 
and  the  case  seems  to  have  been  decided  on  the  assumed  fact  that 
the  property  mortgaged  was  afterwards  exchanged  for  the  property 
ia  dispute  with  the  assent  of  the  mortgagee,  but  it  does  not  appear, 
that  the  exchange  was  made  with  bis  assent,  or  that  there  was  any 
agreement  to  this  between  the  mortgagor  and  the  mortgagee.     In 
the  case  of  Tapfidd  v.  Hilman  et  al.  (6  Mann.  &  Gr.  245,)  the 
construction  and  legal  effect  of  a  similar  mortgage  were  considered, 
and  it  was  decided,  that  the  mortgagee  had  no  title  to  any  property 
acquired  by  the  mortgagor  subsequently  to  the  date  of  the  mort- 
gage.    There  was  a  clause  in  the  mortgage,  giving  power  to  the 
mortgagee,  upon  nonpayment  of  the  debt,  to  enter  into  the  mort- 
gaged premises,  and  ''  to  take,  possess,  hold,  and  enjoy  all  the 
goods,  chattels,  effects,  and  premises."     And  it  was  held  that  the 
mortgagee  had  no  right  to  take  any  property  but  what  was  on  the 
mortgaged  premises  at  the  date  of  the  mortgage.     It  was,  however, 
«aid  by  Tindal,  C.  J.,  that  it  would  have  been  otherwise,  if  power 
hadbeen  given  to  enter  upon  default,,  and  to  take  the  goods  and 
effects  then  in  and  upon  the  premises.     This  would  have  been  a 
good  defence  in  that  action  if  the  mortgage  contained  such  a  power 
unquestionably,  for  it  was  an  action  of  trespass  by  the  mortgagor 
against  the  mortgagees.    But  although  the  mortgagees,  with  such 
a  power,  Would  be  justified  in  seizing  the  goods  of  the  mortgagor 
purchased  by  him  subsequently  to  the  date  of  the  mortgage,  it 
would  not  vest  the  property  in  the  mortgagee.     And  so  it  was  de- 
cided in  the  case  of  Limn  v.  2%omton,  (1  Mann.  Gr.  &  Scott, 
379,)  which  afterwards  came  before  the  same  court.     The  plaintiff 
in  that  case  had  a  bill  of  sale  from  the  defendant  '^  of  all  his  goods, 
household  furniture,  stock,  and  implements  of  trade,  and  all  other 
effects  whatsoever,  then  remaining  and  being,  or  which  should  at 
any  time  thereafter  remain  in  and  about  his  dwelling-house,  &c." 
And  it  was  held  that  future  acquired  property  would  not  pass  by 
such  a  conveyance,  unless  the  grantor  should  ratify  the  grant,  af- 
ter he  had  acquired  the  property  thereiut     The  counsel  for  the  de- 
fendant relied,  among  other  authorities,  on  one  of  Bacon's  maxims, 
(Beg.  14.)     ^^  Licet  dispositio  de  interesse  futuro  sit  inutilis,  ta- 
men  potest  fieri  declaratio  prsBcedens,  quee  sortiatur  effectum  inter- 
venienti  novo  actu."  (4  Bacon's  Works,  63.)   A  strong  case  in  sup- 
port of  the  rule  is  cited  from  the  Year  Books,  (21  Eliz.)    "  If  I 
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mortgage  Iand|  and  after  covenant  with  J.  S.,  in  consideration  of 
money  which  I  receive  of  hira,  that  after  I  have  entered  for  the 
condition  broken,  I  will  stand  seised  to  the  use  of  the  same  J.  S., 
and  I  enter,  and  this  deed  is  enrolled,  and  all  within  the  six  months, 
yet  nothing  passeth,  because  the  enrollment  is  no  new  act,  but  a 
perfective  ceremony  of  the  first  deed  of  bargain  and  sale  ;  and  the 
law  is  more  strong  in  that  case,  because  of  the  vehement  relation 
which  the  enrollment  hath  to  the  time  of  the  bargain  and  sale,  at 
what  time  he  had  nothing  but  a  naked  possession."     (4  Bacon's 
Works,  55.)     It  was  contended  on  the  part  of  the  plaintiff  in  that 
case,  that  the  bringing  of  the  goods  on  the  plaintiff 's  premises, 
where  they  were  seized  after  the  execution  of  the  bill  of  sale,  was 
the  new  act  done  by  the  plaintiff  which  gave  the  declaration  con- 
tained  in  the  previous  bill  of  sale,  its  effect.     But  the  court  held 
clearly  that  it  could  have  no  such  effect.     "  The  new  act,"  Lord 
Tindal  says,  '^  which  Bacon  relies  upon,  appears,  in  the  instances 
which  he  puts,  to  be  an  act  done  by  the  grantor,  for  the  avowed 
object  and  with  the  view  of  carrying  the  former  grant  or  disposi- 
tion into  effect."     This  decision,  which  appears  to  us  to  be  found- 
ed on  well-established  principles,  is  decisive  against  the  defendant's 
claim  as  to  the  property  purchased  by  the  mortgagor  after  the 
mortgage.     He  did  not  prove  or  offer  to  prove,  any  act  done  by 
the  mortgagor,  after  the  mortgage  deed  was  executed,  by  which 
he  ratified  the  same,  as  to  the  subsequently  acquired  property. 
All  he  offered  to  prove  was  that  he  had  taken  possession  of  the 
goods  before  the  attachment.     But  this  evidently  was  irrelevant, 
as  it  was  held  to  be  by  the  arbitrator.     But  if  he  had  proved  that 
the  mortgagor  had  delivered  possession  to  him  of  the  goods  in 
question,  to  hold  the  same  under  the  mortgage,  that  would  not 
avail  him  against  the  plaintiff,  although  it  might,  according  to  the 
case  last  cited,  he  good  against  the  mortgagor.     By  the  revised 
statutes,  ch.  74,  $  5,  it  is  provided  that  "  no  mortgage  of  personal 
property  shall  be  valid  against  any  other  person   than  the  parties 
thereto,  unless  possession  of  the    mortgaged  property    be  de- 
livered to,  and  retained  by,  the  mortgagee,  or  unless  the  mort- 
gage be  recorded  by  the  clerk  of  the  town  where  the  mortgagor 
resides." 

Now  it  is  clear,  we  think,  that  the  record  of  the  mortgage  deed 
is  no  sufficient  notice  of  a  legal  incumbrance  as  to  subsequently 
acquired  property,  because  by  law  no  such  property  could  be  sold 
or  conveyed  thereby ;  and  it  furnished  no  notice  that  any  property 
would  be  afterwards  purchased,  or  if  purchased,  that  any  act 
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would  be  done  to  ratify  the  grant  in  that  respect.  As  to  such  pro- 
perty, therefore,  the  mortgage  could  not  be  valid,  except  as  between 
the  parties  thereto,  unless  such  goods  were  delivered  by  the  mort- 
gagor to  the  mortgagee,  with  the  intention  to  ratify  the  mortgage, 
and  the  mortgagee  had  retained  open  possession  of  the  same  until 
the  time  of  the  attachment.  Whether  such  proof  would  be 
sufficient  against  creditors  it  is  not  necessary  to  decide,  as  ac- 
cording to  the  report  of  the  arbitrator  no  such  question  has  been 
raised.  * 

As  to  the  other  questions  raised,  we  think  the  decisions  of  the 
arbitrator  were  correct,  and  that  upon  the  whole  matter  the  plain- 
tiff is  entitled  to  recover  the  estimated  value  of  the  goods  in  ques- 
tion which  were  not  the  property  of  the  mortgagor  when  the  mort- 
gage was  executed,  and  no  more.  The  case  therefore  is  to  be  re- 
committed to  the  arbitrator,  to  ascertain  what  goods  were  mort- 
gaged, unless  the  parties  should  agree  as  to  this  matter. 


Supreme  Jtu&cial  Court,  Massachusetts^  November j  1846,  at  Boston. 
Linda  v.  Hudson. 

Where  A.,  a  slave  from  Georgia,  when  in  Massachnsetts  with  her  master,  states » 
in  casual  conyersation  with  B.,  a  colored  man,  that  she  is  a  slave,  and 
would  like  to  be  free,  but  is  afraid  or  an  willing  to  take  her  freedom,  and  B. 
repeats  the  conversation  to  C,  and  C.  calls  at  her  master's  honse  to  see  her^ 
and  is  by  her  master  refused  permission,  these  facts  are  not  sufficient  to  justify 
C.  in  applying  for  a  writ  of  JuAeas  corpus  for  the  purpose  of  setting  A.  at 
liberty,  and  she  may  recover  damages  of  C.  for  any  injury  that  resulted  to  her 
in  consequence  of  his  acts. 

Tffls  was  an  action  on  the  case,  brought  by  a  colored  woman,  a 
slave  in  Georgia,  to  recover  damages  for  personal  inj(n*ies  and 
annoyance,  caused  by  the  defendant,  in  procuring  her  to  be 
arrested  under  a  writ  of  habeas  corpus.  This  was  the  second  trial 
of  Ihe  case.  On  behalf  of  the  defence,  evidence  was  offered 
tending  to  show  that  the  plaintiff,  at  Springfield,  had  said  to  one 
Buggies,  who  declared  himself  to  be  a  fugitive  slave,  that  she. 
was  a  slave,  and  would  like  to  be  free,  but  that  he  had  seen  her 
again  at  Northampton,  and  she  was  somewhat  shy,  and  afraid,  or 
unwilling,  to  take  her  freedom.  It  was  in  evidence  that  Ruggles 
informed  the  defendant  of  this,  and  he  then  procured  a  petition 
for  a  writ  of  habeas  corpus  to  be  filled  out,  and  followed  the 
36* 
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plaintiflf,  who  had  left  town,  to  Northampton.  He  there  applied 
to  a  magistrate,  Mr.  Justice  Dewey,  of  the  supreme  judicial  court, 
to  issue  the  writ,  and  offered  to  make  oath  to  a  petition  for  it 
Buggies  was  present,  and  informed  the  judge  of  his  conversation 
with  the  plaintiff.  The  judge  refused  the  writ,  unless  he  should 
have  evidence  that  the  plaintiff  wished  to  procure  her  freedom,  at 
was  precluded  from  making  her  wishes  known.  Hudson  then 
repaired  to  the  hotel  at  Northampton,  and  demanded  to  see  the 
plaintiff.  This  was  refused  by  Mr.  Hodgson,  her  master.  The 
defendant  then  returned  to  the  judge,  and  upon  this  the  judge 
granted  the  writ.  On  this  the  plaintiff  was  arrested  and  brought 
before  him. 

On  behalf  of  the  plaintiff  it  was  proved,  that  the  sheriff  made 
the  arrest  against  her  remonstrances  and  refusal  to  go  with  him, 
and  that  on  examination  before  the  judge  she  declared  the  whole 
thing  to  have  been  done  without  her  knowledge  or  consent,  and 
that  she  knew  she  was  free  in  Massachusetts.  Upon  this  the  writ 
was  dismissed.  On  a  former  trial  it  did  not  appear' that  Ruggles 
had  stated  to  the  judge  that  the  plaintiff  had  said  to  him  that  she 
wanted  to  be  free,  but  was  afraid  or  unwilling  to  be  so.  All  this 
was,  however,  sworn  to  on  the  second  triaL 

Fleichjer  Webster^  for  the  plaintiff. 

Wendell  Phillips^  who  appeared  under  a  special  power  of  attor- 
ney, having  renounced  his  oath  as  a  counsellor  and  attorney  of  the 
court,  and  A.  C.  Spooner^  were  for  the  defence. 

After  the  closing  argument  for  the  defence,  and  before  the 
counsel  for  the  plaintiff  had  concluded, 

Wilde,  J.,  before  whom  the  case  was  tried,  interposed,  and 
said  that  he  should  rule,  that  if  all  the  facts  offered  in  defence 
were  true,  they  would  not  amount  to  probable  cause,  sufficient  to 
justify  the  defendant,  and  that  if  the  counsel  would  agree,  he 
would  so  rule  at  once,  and  the  plaintiff  might  go  to  the  jury 
merely  on  the  question  of  damages,  reserving  the  question  of  law 
for  the  full  bench.  This  was  agreed  to.  His  honor  charged  the 
jury,  in  substance,  that  the  facts,  if  all  admitted,  would  not 
justify  the  defendant;  that  the  fact  that  one  was  a  slave  in 
another  state,  and  would  be  held  to  servitude  on  returning  there, 
was  not  sufficient  to  justify  a  stranger  in  procuring  a  writ  oi 
habeas  corpus  on  his  behalf;  that  a  writ  of  habeas  carpus^  though  a 
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ifirrit  of  right,  was  still  in  the  discretion  of  the  judge  to  grant ;  and 
if  it  appeared,  from  the  statement  of  the  petitioner,  that  the  person 
for  whom  the  writ  was  sought,  would  be  necessarily  remanded 
after  examination,  it  would  not  be  granted.  In  the  present 
case  Mr.  Justice  Dewey  had  followed  an  entirely  correct  course ; 
it  was  in  his  discretion  to  grant  or  withhold  it ;  and  while  it  was 
perfectly  correct  in  him  to  issue  it,  and  the  sheriff  to  serve  it, 
acting  in  their  judicial  and  executive  offices,  the  responsibility  of 
the  defendant  in  procuring  it  was  not  discharged.  If  it  appeared 
that  the  statement  he  had  made  was  true,  and  the  plaintiff  had 
availed  herself  of  his  interference,  he  would  be  justified,  —  probable 
cause  would  be  proved  by  the  event ;  or,  if  she  had  requested  his 
interference  and  assistance,  she  could  not  afterward  disclaim  her 
request,  and  recover  against  him  for  any  damages.  But  if 
otherwise,  and  she  had  not  desired  or  requested  his  interference, 
he  would  be  liable.  He  acted  on  his  own  hazard,  and  must  take 
the  consequences.  The  statement  by  her  to  the  colored  man, 
in  casual  conversation,  that  she  was  a  slave  and  would  like  to  be 
free,  accompanied  or  followed  by  expressions  of  unwillingness  or 
apprehension  to  take  her  liberty,  was  not  sufficient  authority  to 
him  to  proceed.  Thus  qualified  it  could  not  be  considered  as 
a  request.  The  defendant,  therefore,  proceeding  without  her 
request,  did  so  at  his  own  hazard,  and  was  liable  for  any  injury 
that  resulted  to  the  party  in  consequence  of  his  acts. 

Under  this  ruling  and  charge,  the  jury  returned  a  verdict  for 
the  plaintiff,  of  $30  67. 


Court  of  Oyer  and  Terminer ^  October^  1846,  at  New  York. 
Matter  of  George  Kirk. 

The  right  to  reclaim  a  fugitive  slave  mast  not  be  exercised  except  by  doe  process 
of  law,  and  never  with  force  and  arms. 

A  master  of  a  vessel,  on  board  of  which  a  slave  escapes  from  Georgia  to  New 
York,  will  not  be  considered,  in  the  courts  of  New  York,  as  the  agent  of  the 
owner  of  the  slave,  and  thus  authorized  to  detain  and  carryback  such  slave  to 
Georgia,  in  the  absence  of  any  express  authority,  notwithstanding  any  implica- 
tion of  such  authority  from  the  laws  of  Greorgia. 

The  laws  of  Georgia,  which  provide  that  any  person  may  apprehend  a  fugitive 
slave,  and  return  him  to  his  master,  cannot  operate  beyond  the  territory  of 
Georgia. 
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Where  a  master  of  a  vessel  retams,  upoo  a  writ  of  htibeas  corpus ^  that  the  persoft 
detained  in  custody  by  him  is  a  slave,  who  has  concealed  himself  on  board  the 
vessel,  and  is  there  confined,  without  averring  that  he  holds  him  for  the  pur- 
pose of  bringing  him  before  the  mayor,  pursuant  to  the  Revised  Statutes  of 
New  York,  ch.  659,  ^  151,  the  court  will  not  presume  that  he  held  the  slave 
for  the  purpose  of  so  bringing  him  before  the  mayor. 

lu  a  case  involving  personal  liberty,  where  the  fact  is  left  in  such  obscurity  that 
it  can  be  helped  out  only  by  intendment,  that  intendment  shall  be  in  favor  of 
the  prisoner. 

This  was  a  case  of  habeas  corpus^  which  came  up  under  the 
following  circumstances.  The  boy  Kirk  was  a  slave,  owned  in 
Savannah,  in  Georgia.  He  secreted  himself  on  board  of  a  vessel 
bound  to  New  York ;  and  was  not  discovered  until  the  vessel  had 
either  larrived  at  or  near  the  port  of  New  York.  The  captain, 
upon  making  the  discovery,  put  him  in  chains,  and  confined  him 
in  the  hold,  with  the  intention  of  taking  him  back  to  Savannah.  A 
writ  o{  habeas  corpus  was  procured,  on  which  a  return  was  made, 
and  a  hearing  was  had,  on  the  26th  of  October,  in  the  court  of 
oyer  and  terminer,  before  Judge  Edmonds  and  Aldermen  Jackson 
and  Johnson.  The  next  morning  the  decision  of  the  court  was 
pronounced  by 

Edmonds,  J.,  declaring  the  v  opinion  of  a  majority  of  the  court 
By  the  United  States  constitution,  art.  4,  ^  1,  a  fugitive  from  ser- 
vice can  be  claimed  only  by  the  party  to  whom  the  service  is  due. 
By  the  act  of  1793,  (1  Story,  X^aws  of  United  States,  285,)  in  case 
of  the  escape  of  a  person  held  to  labor,  the  person  to  whom  such 
service  may  be  due,  his  agent  or  attorney,  is  empowered  to  seize 
or  arrest  such  fugitive  and  take  him  before  a  proper  officer,  to  the 
end  that  a  warrant  may  be  obtained  for  removing  him  to  the  state 
from  which  he  had  fled.  As  I  read  and  understand  this  statute,  it 
clearly  contemplates  that  the  right  to  reclaim  a  fugitive  slave  shall 
not  be  exercised  except  by  due  process  of  law,  and  never  vi  et 
armis.  Such,  at  least,  was  the  contemporaneous  interpretation  by 
congress  of  this  provision  in  the  constitution,  and  would  forbid  to 
the  owner,  and  if  to  him,  then  surely  to  his  agent  or  attorney,  the 
right  by  strong  hand,  by  fastened  hatches,  blows  and  handcui&,  to 
enforce  a  reclamation.  And  such  a  construction  seems  to  me 
most  consonant  with  the  principle  of  our  institutions,  which  forbids 
that  any  one  shall  be  deprived  of  life,  liberty  or  property,  except 
by  due  course  of  law. 

The  supreme  court  of  the  United  States,  however,  seem,  in  the 
case  of  Prigg  v.   Com.  of  Perm.  (16  Peters,  6i39,)   to  have 
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intimated  a  different  opinion,  though  as  that  point  was  not  neces- 
sarily before  them,  and  as  the  question  submitted  to  them  by 
counsel,  was  the  constitutionality  of  a. law  of  Pennsylvania,  and 
the  power  of  the  legislature  to  pass  any  law  upon  the  subject, 
it  may  well  be  doubted  whether  their  remarks  were  not  obiter  dicUk 
Bui  if  they  are  otherwise,  if  pertinent  and  decisive,  they  are  care- 
fully guarded  with  the  qualiBcation  that  the  party  may  "  claim  and 
retake  his  wife,  child,  or  servant,  wherever  he  happens  to  find 
them,  so  it  be  not  in  a  riotous  manner,  or  attended  with  a  breach 
of  the  peace,'*  — "  and  the  owner  may  seize  and  recapture  his 
slave  whenever  he  can  do  it  without  any  breach  of  the  peace,  or 
any  illegal  violence." 

The  general  language  of  the  return  in  this  case,  and  the  right 
assumed  under  it,  might  justify  the  resoi^t  to  illegal  violence  in 
seizing  and  retaking  the  slave.  The  right  to  retake  him  or  to  hold 
hiro  in  durance  is,  in  the  return,  founded  on  the  asserted  fact  that 
he  is  "  a  fugitive  from  service  in  the  state  of  Georgia,  under  and 
by  virtue  of  the  laws  of  which  state  he  is  held  to  labor  and  service 
as  the  slave  of  Charles  Chapman,  of  Bryan  county,  in  said  state," 
and  the  fact  that  he  had  concealed  himself  on  board  the  vessel  for 
the  purpose  of  escaping  from  such  servitude.  If  this  fact  alone, 
without  any  qualification,  without  any  averment  that  the  restraint 
was  without  illegal  violence,  would  justify  this  restraint,  then  it 
would  of  necessity  justify  restraint  in  a  riotous  manner,  or  by  a 
breach  of  the  peace.  That  could  not  be  defended  in  the  owner, 
and  of  course  not  in  his  agent  or  attorney.  If  it  were  otherwise, 
the  master  of  the  vessel,  in  this  case,  would  be  justified  in  holding 
the  slave,  at  the  point  of  the  bayonet,  with  closed  hatches  and  with 
chains.  But  it  is  unnecessary  to  dwell  upon  this  consideration, 
for  the  master  of  the  vessel  cannot  justly  be  regarded  as  the  agent 
or  attorney  of  the  owner.  It  is  not  pretended  that  he  has  any 
express  authority  from  the  owner.  The  facts  of  the  return  pre- 
clude the  idea. 

It  is  contended  that  the  authority  is  implied  from  the  laws  of 
Georgia.  To  this  claim  there  are  several  very  conclusive  answers. 
1.  The  laws  of  Georgia  do  not  operate  beyond  her  territory. 
Prom  the  first  moment  when  the  respondent  discovered  the  boy  on 
hoard  his  vessel,  and  began  the  exercise  of  his  control  over  him, 
until  the  present  time,  he  has  been  without  the  jurisdiction  of 
Georgia — beyond  her  territory,  and  beyond  the  operation  of  her 
laws.  And  to  allow  this  claim  would  be  in  effect  to  call  upon 
the  magistrates  of  this  state,  within  our  territory,  to  execute  the 
IftMTs  of  Georgia,  not  to  enforce  a  right  which  had  become  perfect 
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within  her  territory,  but  one  that  had  no  beginning  even  till  her 
boundaries  had  been  passed.  I  am  not  aware  that  the  obligation 
of  one  state  to  give  full  faith  and  credit  to  the  public  acts,  records, 
and  judicial  proceedings  of  every  other  state,  has  ever  been  carried 
to  that  extent.  How  can  it  be,  without  subjecting  the  territory  of 
every  state  to  the  jurisdiction  of  at  least  twenty-seven  independent 
sovereignties  ? 

2.  The  laws  of  Georgia  do  not  of  themselves  contemplate  any 
such  agency.  It  is  true  that  by  those  laws  any  person  may  ap- 
prehend a  fugitive  slave,  and  return  him  to  his  master.  But  this 
confers  no  special  authority  upon  the  respondent,  to  the  exclusion 
of  every  body  else.  "  Every  person  "  may  do  it,  and  how  can  it 
be  said  that  this  makes  him,  more  than  any  other  person,  the 
owner's  agent  ?  "  Every  person  "  may  just  as  well  be  such  agent 
as  the  respondent.  But  that  statute,  in  its  very  terms,  is  intended 
to  operate  within  the  territory  of  Georgia,  and  not  beyond  it 
Or  why  the  provision  that,  within  forty-eight  hours  after  the  appre- 
hension, the  slave  shall  be  sent  back  to  bis  master  ?  If  the  mano- 
captor  in  Maine  should  retain  him  for  forty-eight  months,  or  forty- 
eight  years,  could  the  jurisdiction  of  Georgia  reach  him  with  itB 
penal  inflictions  ?  Why  the  provision  that  he  who  harbors  a  slave 
shall  be  confined  in  the  penitentiary  ?  Could  a  citizen  of  New 
York  be  condemned  to  the  penitentiary  of  Georgia  for  harboring 
the  slave  in  New  York  ?  It  is  evident  that  the  statute  was  cal- 
culated only  to  operate  within  the  territory  of  Georgia,  and  the 
sovereign  authority  of  that  state  would  doubtless  be  not  a  little 
surprised  to  learn  that  so  wide  a  range  of  authority  was  claimed  for 
its  enactments.  Numerous  difficulties  would  spring  from  the  estab- 
lishment of  the  principle  contended  for.  Though  in  this  case 
there  is  no  reason  to  apprehend  that  aught  would  be  done  that 
conscience  and  the  law  would  not  sanction,  yet  it  is  worth  while 
to  consider  the  effect  of  the  decision  in  case  it  should  be  drawn 
into  a  precedent.  How  long  may  the  master  of  a  vessel,  under 
such  circumstances,  detain  the  slave  within  our  borders  ?  Days, 
months,  or  years  ?  What  security  is  to  be  afforded  that  the  slave 
will  be  returned  to  the  person  entitled  to  his  service,  and  not  be 
sold  elsewhere  into  bondage  ?  What  is  there  to  prevent  our 
own  free  citizens  from  being  carried  away  into  slavery?  Our 
protection  would  be  very  imperfect,  if  the  law  should  be  so 
established. 

As  then  the  respondent  cannot  with  propriety  be  regarded  as  the 
agent  of  the  owner,  and  as  such  owner  does  not  present  a  claim  to 
the  services  of  this  boy,  either  by   himself,  or  by  his  agent  or 


Digitized  by 


Google 


COURT  OP  OYER  AND  TERMINER,  NEW  YORK.        359 

attorney,  the  prisoner  cannot  be  held,  under  the  constitution,  or 
laws  of  the  United  States,  as  a  fugitive  from  service,  and  must  be 
discharged,  unless  he  can  be  held  under  the  laws  of  our  own  state. 
Our  Revised  Statutes  (1  Rev.  Sts.  659,  $  15,)  contain  a  provision, 
that  whenever  a  person  of  color,  owing  service  in  another  state, 
shall  secrete  himself  on  board  a  vessel  and  be  brought  into  this 
state  in  such  vessel,  the  captain  may  seize  him  and  take  him  before 
the  mayor,  &c.,  who  may  inquire  into  the  circumstances,  and  give 
a  certificate  which  shall  be  a  sufficient  warrant  to  the  captain  to 
carry  or  send  such  person  of  color  to  the  port  or  place  from  which 
he  was  brought.  And  on  the  argument,  it  was  suggested,  that 
rum  constat  the  respondent  held  him  in  custody  for  the  purpose  of 
taking  him  before  an  officer  under  such  statute. 

It  has  been  well  questioned  on  the  argument,  whether  our 
legislature  had  any  authority  to  enact  such  a  statute.    In  Prigg^s 
casCf  (16  Pet.  617,)  Story,  J.  says,  "  the  legislation  of  congress, 
if  constitutional,   must  supersede   all  state  legislation  upon  the 
same  subject,  and,  by  necessary  impUcation,  prohibit  it.     For  if 
congress  have  a  constitutional  power  to  regulate  a  particular  sub- 
ject, and  they  do  actually  regulate  it  in  a  given  manner,  and  in 
a  certain  form,  it  cannot  be  that  the  states  have  a  right  to  interfere." 
In  Houston  v.  Moore^  (5  Wheat  1,)  it  is  expressly  held,  that 
where  congress  have  exercised  a  power  over  a  subject  given  them 
by  the  constitution,  it  is  not  competent  for  state  legislation  to  add 
to  the  provisions  of  congress.     In  Prigg*s  case^   (16  Pet.)  the 
court  held  that  the  power  of  legislation  on  the  subject  is  exclusive 
in  the  national  government,  and  cites  with  approbation  the  lan- 
guage of  Chief  Justice  Marshall,  in   Sturgis  v.   Crowninshieldj 
(4  Wheat.)  **  Wherever  the  terms  in  which  a  power  is  granted  to 
congress,  or  the  nature  of  the  power,  require  that  it  should  be 
exclusively  exercised  by  congress,  the  subject  is  as  completely 
taken  from  the  state  legislatures  as  if  they  had  been  forbidden  to 
act."     And  after  discussing  the  evils  that  might  arise  from  state 
interference,  concludes,  "  surely  such  a  state  of  things  never  could 
have  been  intended  under  such  a  solemn  guaranty  of  right  and 
duty."     The   nature  and  objects   of  the  provision  imperiously 
require  ^that,  to  make  it  effectual,  it  should  be  exclusive  of  state 
authority. 

But  still  the  police  power  is  left  to  the  states,  so  that  the  rights 
of  the  owners  be  in  no  just  sense  interfered  with.  And  whether 
the  provision  of  our  Revised  Statutes  is  constitutional  or  not 
depends  upon  this  question  —  whether  it  was  intended  and  would 
necessarily  operate  merely  to  advance  and  enforce  the  rights  of 
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the  owner,  or  to  secure  the  state  from  the  depredation  and  evil 
example  of  the  fugitives.  If  the  former,  the  statute  cannot  be 
sustained.  Yet  in  this  case  it  is  invoked  solely  for  the  benefit  of 
the  owner,  and  the  statute  provides,  not  that  the  fugitive  shall  be 
removed  from  our  territory— which  would  be  all  that  would  be 
necessary  if  our  own  welfare  alone  was  consulted — but  that  he 
shall  be  delivered  up  to  the  master  of  the  vessel,  to  the  end  that  be 
may  be  carried  back  to  the  port  from  which  he  was  brought. 
The  constitutionality  of  this  provision  of  our  Revised  Statutes  may 
therefore  well  be  questioned.  But  it  is  not  necessary  to  decide 
that  point.  It  is  enough  that  it  is  nowhere  in  the  return  alleged 
that  the  respondent  claims,  or  did  claim  to  hold  the  slave  for  any 
such  purpose.  The  claim,  as  has  already  been  stated,  is  founded 
solely  on  the  fact  that  George  is  a  slave,  and  that  fact  is  set  forth 
An  the  return  in  such  general  terms,  that  at  one  moment  it  is  urged 
as  sufficient  to  justify  a  claim  to  hold  him  as  the  agent  of  the 
owner,  and  at  another  as  the  captain  of  the  vessel ;  at  one  instant 
as  justified  by  a  well  defined  provision  of  our  national  constitution, 
and  at  another  by  a  doubtful  local  statute. 

The  fact  set  out  in  the  return  does  indeed  support  the  one  claim 
as  well  as  the  other.  But  that  circumstance  of  itself  shows  that 
the  averment  is  too  defective  to  be  available  under  either  aspect 
Besides,  the  fact  would  justify  a  still  broader  claim,  that,  namely, 
of  any  person  who  should  please,  within  our  territory,  to  arrest 
him  as  a  fugitive  from  service.  If  the  respondent  was  in  fact 
holding  the  boy  in  pursuance  of  this  statute,  and  for  the  purpose 
of  taking  him  before  the  mayor,  that  his  liability  to  servitude  might 
be  adjudicated  upon,  he  ought  to  have  averred,  in  his  return,  and 
this,  not  merely  as  matter  of  form,  but  as  matter  of  substance,  that 
the  prisoner  might  have  taken  issue  upon  it.  To  seize  him  and 
take  him  before  the  mayor,  &c.,  would  require  a  very  brief  period 
of  time,  yet,  consistently  with  the  truth  of  the  return,  he  may  have 
been  detained  for  days  after  his  seizure,  and  after  his  arrival  in 
this  port.  If,  on  an  issue  joined,  such  should  appear  to  be  the 
fact,  any  court  or  jury  might  —  nay,  would  be  bound  in  common 
fairness  to  declare,  that  he  had  not  been  held  for  any  such  purpose. 
In  a  case  involving  personal  liberty,  where  the  fact  is  left  in  such 
obscurity  that  it  can  be  helped  out  only  by  intendment,  the  well 
established  rule  of  law  requires  that  intendment  shall  be  in  fiavor  of 
the  prisoner. 

We  have  not  in  the  return  anything  to  warrant  the  idea  that  the 
respondent  was  holding  the  slave  for  the  purpose  of  taking  him 
before  the  mayor,  under  the  state  statute,  except  the  facts  that  he 
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was  a  slave,  that  he  had  concealed  himself  on  board  the  vessel  and 
was  there  held  in  durance.  And  those  facts  would  just  as  well 
warrant  the  idea  that  he  held  him  as  the  agent  of  the  owner,  under 
the  laws  of  the  United  States,  or  held  him  for  the  purpose  of  sell- 
ing him  into  bondage  elsewhere.  This  claim,  resting  as  it  does  on 
a  doubtful  statute,  and  unsupported  by  the  facts,  must  also  fall  to 
the  ground.  And  the  respondent  is  left  before  us  to  be  regarded 
as  one  having  no  authority  in  the  matter,  but  as  preferring  a  claim 
to  the  custody  of  this  boy,  simply  because  he  has  admitted  himself  to 
have  been  a  slave.  To  allow  the  claim  in  this  case  would  justify  his 
being  surrendered  to  any  other  stranger  who  might  demand  him, 
in  order  to  transport  him  into  closer  and  more  enduring  bondage, 
or  to  conceal  him  beyond  the  reach  of  his  lawful  master. 
The  boy  Kirk  was  accordingly  discharged. 

White  and  Jay,  for  the  petitioner. 
Blunt,  for  the  respondent. 


New-York  Circuit  Courts  October,  1846. 
Matter  of  Oeorge  Kirk. 

The  pTOTision  in  the  Revised  Statotes  of  New  York,  giving  authority  to  the 
mayor  or  recorder  of  the  city  of  New  York,  in  the  case  of  a  slave  who  secretes 
himself  on  hoard  a  vessel,  and  is  brought  into  the  state  in  such  vessel,  to  inquire 
into  the  circumstances,  and  give  a  certificate  which  shall  be  a  sufficient  warrant 
to  the  captain  to  carry  or  send  such  slave  to  the  port  or  place  from  which  he 
was  brought,  is  unconstitutional  and  void. 

The  legislation  of  congress  upon  the  subject  of  fugitive  slaves  must  supersede  all 
state  legislation  upon  the  same  subject,  and,  by  necessary  implication,  prohibit 
it;  but  cannot  interfere  with  the  police  power  belonging  to  the  states,  by  virtue 
of  their  general  sovereignty.  The  provision  of  the  Revised  Statutes  in  ques- 
tion does  not  come  within  that  police  power. 

After  the  boy  Kirk  was  liberated,  as  mentioned  in  the  preceding 
cfwe,  he  was  again  arrested,  on  the  same  day,  on  a  warrant  issued 
by  the  mayor,  for  the  purpose  of  bringing  him  before  that  officer, 
under  the  provisions  of  the  Revised  Statutes.  Judge  Edmonds 
was  immediately  sent  for,  and  a  writ  of  habeas  corpus  was  served 
upon  the  mayor,  returnable  forthwith.  Mr.  Jay  then  served  upon 
the  district  attorney  a  formal  demand,  (based  upon  a  provision  of 
the  statutes,)  that  he  should  appear  in  behalf  of  the  slave.     Mr. 
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Blunt  appeared  on  behalf  of  the  captain  of  the  vessel,  and  Mr. 
Brady,  the  counsel  for  the  corporation,  on  behalf  of  the  mayor,  who, 
with  Judge  Edmonds  and  the  recorder,  occupied  the  bench  of  the 
court  of  sessions.  Mr.  Blunt  raised  objections  to  the  form  of  pro- 
ceedings, on  the  grounds,  -^ first,  that  Judge  Edmonds  had  no 
right  to  issue  the  writ,  as  the  application  for  such  writ  was  directed 
to  no  individual  judge,  but  to  "  the  circuit  judge ;  '*  and,  second^, 
that  Judge  Edmonds  had  no  right  to  issue  such  a  writ  during  the 
sitting  of  the  "  supreme  court,"  probably  still  in  session  at  Roches- 
ter. The  next  morning  Mr.  Brady,  as  counsel  for  the  mayor, 
made  a  return  to  the  writ  of  habeas  corpus  issued  by  Judge  Ed- 
monds, in  which  he  set  forth  the  circumstances  in  relation  to  the 
slave  being  found  secreted  on  board  of  the  vessel,  and  his  arrest  on 
the  application  of  Captain  Buckley,  in  order  to  obtain  a  certificate 
authorizing  him  to  take  him  back ;  that  the  boy  was  brought  be- 
fore him  yesterday,  and  that  he  was  about  to  inquire  into  the  facts 
of  the  case  as  he  was  bound  to  do  by  the  statute  of  this  state,  when, 
by  consent  of  the  parties,  the  investigation  was  postponed  until  six 
o'clock  on  the  same  day.  In  the  meantime  a  writ  of  habeas  cor- 
pus was  served  upon  him,  and  in  making  a  return  to  that  writ  be 
insisted  that  he  had  the  right,  by  the  laws  of  this  state,  to  make  the 
investigation,  and  that  consequently  he  held  the  boy  in  custody  for 
that  purpose.  After  reading  the  return,  Mr.  White,  of  counsel  for 
the  slave,  demurred  to  the  whole  return. 

John  McKean,  district  attorney,  and  White  and  Jay^  for  the  peti- 
tioner. 
James  T.  Brady  and  Blunt^  for  the  respondent. 

Edmonds,  J.  delivered  the  opinion  of  the  court  on  the  31st  of 
October.  When  this  boy  was  before  me  on  a  former  occasion,  no 
principle  of  law  was  involved,  but  mainly  a  question  of  fact  arising 
out  of  the  return.  On  the  present  occasion  it  is  quite  otherwise. 
The  question  now  presented  is  the  constitutionality,  and  conse- 
quently, the  validity,  of  a  statute  of  our  state.  It  is  not  from  any 
choice  on  my  part,  that  I  am  called  upon  to  consider  this  question. 
If  my  wishes  had  been  consulted,  the  case  would  have  remained 
with  the  mayor  until  he  had  decided  it,  and  even  then,  I  should 
have  been  much  better  pleased  if  the  review  of  his  decision  had 
been  committed  to  some  functionary,  whose  other  duties  would  have 
allowed  him  more  leisure  than  I  can  command  to  examine  it.  But 
the  party  had  a  right  to  bring  the  matter  at  once  before  me  ;  under 
our  statute,  I  was  bound  to  allow  the  writ  of  habeas  corpus,  even 
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if  I  had  been  fully  convinced  of  the  legality  of  the  imprisonment ; 
and  the  return  made  to  the  writ  necessarily  raising  the  question  to 
"which  I  have  alluded,  it  becomes  my  duty  to  consider  and  decide 
it ;  a  duty  from  which  I  am  not  at  liberty  to  shrink,  and  which  I 
hope  I  may  be  able  to  discharge  without  partaking  of  the  excitement 
"which  has  surrounded  the  question  from  the  beginning. 

It  is  conceded  on  the  record  that  George  is  a  slave,  owing  ser- 
vice to  a  master  in  Georgia ;  that  without  the  consent  of  his  owner, 
and  without  the  knowledge  of  the  officers  or  owners  of  the  vessel, 
he  concealed  himself  on  board  the  brig  Mobile,  in  the  port  of  Sa- 
vannah, for  the  purpose  of  securing  a  passage  to  New  York  ;  that 
his  being  on  boai:d  was  not  discovered  by  the  officers  of  the  brig 
until  they  had  been  at  sea  two  days  on  their  return  voyage,  and 
had  got  without  the  territory  of  Georgia  :  that  as  soon  as  he  was 
discovered,  he  was  arrested  and  confined  until  his  arrival  in  this 
port,  and  that  on  his  arrival,  the  captain  took  him  before  the  mayor, 
to  the  end  that  he  might  obtain  from  the  mayor  a  certificate  which 
should  warrant  him  in  returning  the  boy  to  the  port  of  Savannah  ; 
that  the  owner  of  the  slave  does  not  demand  him  under  the  consti- 
tution and  laws  of  the  United  Stales,  but  he  is  demanded  by  the 
claimant,  simply  by  virtue  of  his  station  as  master  of  the  vessel,  and 
by  virtue  of  a  provision  of  our  statutes.  Such  are  the  facts  of  this 
case.  The  law  applicable  to  it,  is  to  be  found  in  §  151,  Rev.  Stat. 
659,  which  enacts  that  whenever  any  person  of  color,  owing  labor 
or  service  in  any  other  part  of  the  United  Slates,  shall  secrete  him- 
self on  board  of  a  vessel  lying  in  any  port  or  harbor  of  such  state, 
and  shall  be  brought  into  this  state  in  such  vessel,  the  captain  or 
commander  thereof  may  seize  such  person  of  color,  and  take  him 
before  the  mayor  or  recorder  of  the  city  of  New  York.  The  offi- 
cer before  whom  such  person  shall  be  brought,  shall  inquire  into 
the  circumstances,  and  if  it  appear,  upon  proper  testimony,  that 
such  person  of  color  owes  service  or  labor  in  any  other  state,  and 
that  he  did  secrete  himself  on  board  of  such  vessel  without  the 
knowledge  or  consent  of  the  captain  or  commander  thereof,  and 
that  by  so  doing  he  subjected  such  captain  to  any  penally ;  such 
officers  shall  furnish  a  certificate  thereof  to  such  captain  or  com- 
mander, which  shall  be  a  sufficient  warrant  to  him  to  carry  or  send 
such  person  of  color  to  the  port  or  place  from  which  he  was  so 
brought  as  aforesaid. 

It  must  be  constantly  borne  in  mind,  that  the  question  before 
us  does  not  grow  out  of,  nor  is  it  in  any  way  connected  with  an 
attempt,  on  the  part  of  the  owner  of  the  slave,  to  enforce  his  rights 
under  the  constitution  of  the  United  States  and  the  law  of  congress 
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of  1793,  but  arises  solely  out  of  a  state  statute,  which  authorizes 
another  person,  in  no  respect  connected  with  the  owner  of  the  slave, 
nor  acting  by  his  authority,  to  re-transport  him  from  our  territory 
to  the  place  where  he  had  been  held  in  bondage,  and  where  again 
he  may  be  returned  to  bondage.  In  other  words,  while  the  con- 
stitution of  the  United  States  gives  to  the  party  to  whom  the  ser- 
vice or  the  labor  may  be  due,  the  right  to  reclaim  his  servant,  and 
the  law  of  congress  extends  that  right  to  the  agent  or  attorney  of 
such  party,  it  is  claimed  that  the  state  legislature  has  a  right  to  in- 
terpose and  extend  the  right  to  a  third  person,  not  acting  for  or  by 
authority  of  the  owner,  but  merely  because  he  was  the  commander 
of  a  vessel  on  which  the  slave  may  have  concealed  himself,  and 
because  by  such  concealment,  the  commander  may  have  become 
liable  to  a  penalty.  Such  is  the  authority  which  the  mayor  has 
been  called  upon  to  exercise,  and  which  it  is  insisted  has  not  been, 
and  cannot  be  conferred  upon  him  by  the  state  legislature. 

Two  objections  are  raised  to  this  claim  of  authority.  1.  That 
the  provision  of  the  revised  statutes  authorizing  the  proceeding,  has 
been  virtually  repealed  by  an  act  of  our  legislature,  passed  in  1840. 
3.  That  if  it  has  not  been  repealed,  it  is  repugnant  to  the  con- 
stitution of  the  United  States,  and  therefore  inoperative  and  void. 
The  conclusion  to  which  I  have  arrived  on  this  point  renders  au 
examination  of  the  first  unnecessary. 

The  section  of  the  revised  statutes  under  consideration  is  part  of 
title  VII.  of  chap.  20  of  the  first  part,  which  is  entitled,  "  Of  the 
importation  into  this  state  of  persons  held  in  slavery,  of  their  ex- 
portation, of  their  services,  and  prohibiting  their  sale;"  and  is  a 
revision  of  the  act  of  1817,  entitled  "an  act  relative  to  slaves  and 
servants."  The  30th  section  of  the  act  of  1817,  which  contains  the 
provision  which  has  been  incorporated  into  this  15th  section  of  the 
Revised  Statutes,  is  preceded  by  a  recital  that "  whereas  persons  of 
color  owing  service  or  labor  in  other  states,  sometimes  secrete 
themselves  on  board  of  vessels  whQe  such  vessels  are  lying  in  the 
ports  or  harbors  of  other  states,  and  thereby  subject  the  commanders 
thereof  to  heavy  fines  and  penalties."  And  it  is  worthy  of  obser- 
vation that  the  act  of  1817,  as  well  as  this  title  of  the  revised  stat- 
utes, aims  at  prohibiting  the  exportation  as  well  as  the  importation 
of  slaves,  and  that  while  the  act  of  1817  abolishes  slavery  after  the 
4th  of  July,  1827,  the  revised  statutes  declare  that  every  person 
born  in  this  state  shall  be  free,  and  every  person  brought  into  this 
state  as  a  slave,  except  as  authorized  by  this  title,  shall  be  free.  It 
may  well  be  questioned  whether,  as  this  slave  was  brought  into  this 
state  in  a  manner  not  authorized  by  the  revised  statutes,  he  did  not 
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thereby,  under  our  law,  become  ipso  facto  free,  and  whether  this 
proceeding  before  the  mayor  is  not,  therefore,  in  effect,  a  proceeding 
to  carry  a  free  citizen  into  bondage.  But  I  do  not  consider  that 
point,  as  it  was  not  raised  before  me  in  the  argument,  was  not  dis^ 
cussed,  and  is  not  necessary  to  the  decision  of  the  question  before 
me.  The  broad  question  discussed,  and  which  I  am  called  upon 
to  decide,  is,  whether  our  state  legislature  have  authority  to  pass 
this  law. 

The  point  has  never,  as  far  as  I  can  learn,  been  decided,  or  even 
agitated  in  our  state,  and  it  is  presented  to  me  not  only  as  a  new 
one,  but  in  the  imposing  form  of  requiring  from  me  a  decision  that 
a  law  of  our  state  is  repugnant  to  the  constitution  of  the  United 
Stales,  and  therefore  void.  Fully  aware  of  the  diffidence  with 
which  courts  should  always  entertain  such  questions,  I  approach 
this  with  all  the  caution  becoming  the  gravity  of  the  case,  yet  with 
a  lively  sense  of  what  is  due  to  personal  liberty  and  the  fraternal  rela- 
tions existing  among  the  members  of  the  union.  As  I  have  already 
mentioned,  the  Statute  under  consideration  was  first  enacted  in  1817, 
and  was  subsequently  re-enacted  and  went  into  effect  as  part  of 
the  revised  statutes,  in  1830.  In  1834,  the  supreme  court  of  this^ 
state,  in  Jack  v.  Martin  (12  Wend.  311,)  held  that  the  law  of  con- 
gress, in  regard  to  fugitive  slaves,  was  supreme  and  jparamount 
from  necessity  ^—  that  so  far  as  the  states  are  concerned,  the  power^ 
when  thus  exercised,  is  exhausted,  and  though  the  states  might 
have  desired  a  different  legislation  on  the  subject,  they  cannot 
amend,  qualify,  or  in  any  manner  alter  it  —  that  though  the  act 
of  the  state  might  not  be  in  direct  repugnance  to  the  legislation  of 
congress,  it  does  not  allow  that  it  is  not  in  legal  effect ;  that  if  they 
correspond  in  every  respect,  then  the  latter  is  idle  and  inoperative ;. 
if  they  differ,  they  must,  in  the  nature  of  things,  oppose  each  other 
so  fat  as  they  do  differ  ;  that  a  fair  interpretation  of  the  terms  in 
which  the  provision  of  the  constitution  is  expressed,  prohibits  the 
states  from  legislating  upon  the  question  involving  the  owner's  right 
to  this  species  of  labor  ;  and  that  while  the  law  of  congress,  thus- 
passed,  exists,  the  power  of  the  states  is  suspended,  and,  for  the 
time,  is  as  inoperative  as  if  it  had  never  existed.  The  case  of  Jack 
V.  Martin  was  carried  to  our  court  for  the  correction  of  errors,  and 
the  judgment  of  the  supreme  court  was  affirmed.  Though  the 
reasons  given  for  the  decision  in  the  court  of  last  resort,  as  re-^ 
ported  in  14  Wendell,  607,  differ  from  those  given  in  the  court 
below,  the  positions  of  the  supreme  court,  as  I  have  extracted  themi. 
were  in  no  respect  disturbed,  but  have  ever  since  remained  and 
37* 
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are  now  the  law  of  the  land,  governing  the  courts  and  citizens  of 
this  slate. 

In  1842,  the  supreme  court  of  the  United  States,  in  Prigg  v. 
Pennsylvania  (16  Peters,  539,)  had  the  same  question  before  them. 
It  arose  out  of  various  statutes  which  that  state,  as  well  as  New- 
York  and  other  northern  states,  had,  from  time  to  time,  been  en- 
acting on  the  subject  of  slavery,  and  which  contained,  among  other 
things,  provisions  very  like  ours  in  regard  to  slaves  who  had  ab* 
sconded  from  other  states.  Judge  Story,  in  delivering  the  opinion 
of  the  court,  declares  that  the  law  of  congress  may  be  truly  said ' 
to  cover  the  whole  ground  of  the  constitution,  not  because  it  ex- 
hausts the  remedies  which  may  be  applied,  but  because  it  points 
out  fully  all  the  modes  of  attaining  the  object  which  congress 
have  as  yet  deemed  expedient  or  proper  to  meet  the  exigencies  of 
the  constitution.  And  he  adds :  if  this  be  so,  then  it  would  seem, 
upon  just  principles  of  construction,  that  the  legislation  of  con- 
gresis  must  supersede  all  state  legislation  upon  the  same  subject, 
and,  by  necessary  implication,  prohibit  it.  For,  if  congress  have 
a  constitutional  power  to  regulate  a  particular  subject,  and  they 
do  actually  regulate  it  in  a  given  manner  and  in  a  certain  form,  it 
cannot  be  that  the  state  legislatures  have  a  right  to  interfere,  and, 
as  it  were,  by  way  of  complement  to  the  legislation  of  congress,  to 
prescribe  additional  regulations,  and  what  they  may  deem  auxil- 
iary provisions  for  the  same  purpose.  In  such  a  case,  the  legisla* 
tion  of  congress,  in  what  it  does  prescribe,  manifestly  indicates  that 
it  does  not  intend  that  there  shall  be  any  farther  legislation  to  act 
upon  the  subject-matter.  This  doctrine  was  fully  recognized  by 
the  court,  in  Houston  v.  Moore^  (5  Wheat.  1)  where  it  was  ex- 
pressly held  that  where  congress  have  exercised  a  power  over  a 
particular  subject  given  them  by  the  constitution,  it  is  not  compe- 
tent for  state  legislation  to  add  to  the  provisions  of  congress  upon 
that  subject. 

This  is  the  supreme  law  of  the  land,  which  I  am  bound  to  obey, 
and  is  applicable  to  the  case  before  me  in  this  aspect,  that  while 
congress,  in  the  exercise  of  its  constitutional  power  over  fugitives 
from  service,  has  given  the  right  to  retake  and  reconvey  them  to 
the  place  of  service,  to  the  party  to  whom  the  service  is  due,  bis 
agent  or  attorney,  the  state  legislation  adds  to  the  provision  of 
congress  on  that  subject,  by  conferring  the  power  of  recapture  and 
reconveyance  upon  the  commander  of  a  vessel  on  board  of  which 
the  fugitive  may  have  concealed  himself.  1i  it  may  add,  may  it 
not  diminish  ?  And  if  state  legislation  once  begins,  where  is  it  to 
end,  and  what  bounds  are  to  be  set  to  it,  but  state  discretion  ? 
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"Well,  indeed,  did  our  supreme  court  repudiate  the  idea,  that  the 
framers  of  the  constitution  intended  to  leave  the  regulation  of  this 
subject  to  the  states,  when  the  provision  itself  obviously  sprung 
out  of  their  fears  of  partial  and  unjust  legislation  by  the  states  in 
respect  to  it.  While  this  construction  of  the  constitution  —  though 
recent  in  its  promulgation,  yet  old  as  the  instrument  itself,  — was 
conceded  on  all  hands  during  the  argument  before  me,  it  was  con- 
tended that  our  statute  did  not  fell  within  its  destroying  influence, 
because  it  was  only  a  police  regulation,  and  therefore  legitimately 
within  the  scope  of  state  authority. 

In  16  Peters,  625,  Judge  Story  qualifies  the  decision  of  the 
supreme  court  of  the  United  States,  by  saying  that  they  were  not 
to  be  understood  in  any  manner  to  doubt  or  interfere  with  the 
police  power  belonging  to  the  states,  in  virtue  of  their  general 
sovereignty.  That  police  power  extends  over  all  subjects  within 
the  territorial  limits  of  the  states,  and  is  distinguishable  from  the 
right  and  duty  secured  by  the  provision  of  the  constitution  under 
consideration.  It  becomes  therefore  material  to  inquire,  what  is 
the  police  power  here  alluded  to  ?  and  does  our  statute  justly  and 
properly  fall  within  its  scope?  In  16  Peters,  the  same  learned 
judge  speaks  of  this  power  as  conferring  full  jurisdiction  on  the 
states  to  arrest  and  restrain  runaway  slaves,  and  remove  them 
from  their  borders,  and  otherwise  to  secure  themselves  against  their 
depredations  and  evil  example,  as  they  certainly  may  do  in  cases 
of  idlers,  vagabonds  and  paupers.  The  rights  of  the  owners  of 
fugitive  slaves  are  in  no  just  sense  interfered  with  or  regulated  by 
such  a  course ;  and  in  many  cases,  the  operations  of  this  police 
power,  although  designed  essentially  for  other  purposes  for  the  pro- 
tection, safety  and  peace  of  the  state,  may  essentially  promote  and 
aid  the  interests  of  the  owners.  But  such  regulations  can  never 
be  permitted  to  interfere  with,  or  obstruct  the  just  rights  of  the 
owner  to  reclaim  his  slave,  or  with  the  remedies  prescribed  by  con- 
gress to  aid  and  enforce  the  same.  In  New  York  v.  Milne,  (11 
Peters,  139,)  Mr.  Justice  Barbour,  in  delivering  the  opinion  of  the 
court,  applies  this  test  to  determine  the  nature  of  the  power.  Did 
it  belong  to  the  state  before  the  adoption  of  the  constitution  ?  Has 
it  been  taken  from  the  states  and  given  to  congress  ?  Or  does  it 
fall  within  that  immense  mass  of  legislation  which  embraces  every- 
thing within  the  territory  of  a  state  not  surrendered  to  the  general 
government  ?  And  the  power  then  under  consideration  was  held 
to  be  of  that  "  mass,"  because  its  place  of  operation  was  within  the 
territory,  and  therefore  within  the  jurisdiction  of  the  state ;  because 
the  person  on  whom  it  operates  was  found  within  the  same  terri- 
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tory  and  jurisdiction ;  because  the  persons  for  whose  benefit  it  was 
passed  were  the  people  of  the  stale ;  because  the  purpose  to  be 
attained  was  to  secure  the  protection  of  that  people,  and  because 
the  means  used  were  just,  natural  and  appropriate  to  those  ends. 

Complaint  was  made  during  the  argument,  that  this  police  power 
was  exceedingly  vague,  uncertain  and  undefinable,  and  hence,  I 
suppose,  an  inference  was  to  be  deduced,  that  I  ought  to  regard 
the  claim  of  power  with  little  favor  at  least.  In  the  very  nature  of 
things  it  must  be  difficult,  in  few,  or  perhaps  in  many  words,  to 
define  the  power ;  for  it  comprehends  an  immense  mass  of  legis- 
lation, inspection  laws,  quarantine  laws,  health  laws,  internal  com- 
merce, roads,  ferries,  &^c.  &c.  Yet,  immense  as  is  this  mass,  and 
various  as  are  the  interests  embraced  in  and  affected  by  it,  it  seems 
to  me  that  the  rules  laid  down  by  the  supreme  court  of  the  United 
States,  as  I  have  already  quoted  them,  and  the  tests  which  they 
provide,  are  plain  and  simple,  and  easy  to  be  understood,  and  in 
their  application  to  this  case  entirely  decisive  and  satisfactory  in 
the  result  to  which  they  lead  us.  To  apply  first,  the  rules  given 
us  in  the  case  of  Priggy  ya  16  Peters.  The  police  power  "  extends 
over  all  subjects  within  the  territorial  limits  of  the  slate,"  yet  our 
statute  does  not  confine  its  operation  within  our  limits ;  but  pro- 
vides, in  case  the  fugitive  is  from  another  state,  for  the  relurn  of 
the  fugitive  back  to  the  place  whence  he  fled.  We  "  may  remove 
slaves  from  our  borders  to  secure  ourselves  against  their  depreda- 
tions." To  transport  the  slave  to  Canada  or  Connecticut  would 
effect  this  purpose,  yet  that  is  not  allowed  by  our  statute.  He 
must,  in  compliance  with  ita  command,  be  returned  only  to  bis 
place  of  bondage.  "  The  rights  of  the  owners  are  not  to  be  inter- 
fered with  or  regulated."  Yet  what  is  a  compulsory  return  of 
the  slave,  with  or  without  his  owner's  consent,  to  the  place  whence 
he  fled,  but  an  interference  with,  or  regulation  of,  the  master's 
right  to  control  his  movements  and  govern  his  person  ?  The  state 
regulation  is,  "  not  to  inlerfere  with  the  remedy  prescribed  by 
congress."  Congress  has  limited  the  power  of  recaption  to  the 
owner,  his  agent  or  attorney,  but  our  state  law  has  removed  that 
limitation.  Congress  has  protected  the  rights  of  the  owner,  by  se- 
curing the  reclamation  to  him  and  those  appointed  by  him,  yet  our 
statute  gives  to  the  commander  of  the  vessel  the  power  of  trans- 
porting the  slave  beyond  even  the  reach  of  the  owner. 

Such  is  the  result  of  the  rule  furnished  us  by  Judge  Story.  The 
application  of  Judge  Barbour's  tests  will  be  found  equally  satisfac- 
tory and  conclusive.  Is  the  power  exercised  in  this  statute  one 
''  embracing  a  matter  within  the  territory  of  the  state,  not  surren- 
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dered  to  the  government,  and  which  can  be  most  advantageously 
exercised  by  the  state  ?  "  It  cannot  be  most  advantageously  exer- 
cised by  the  state.  It  cannot,  indeed,  be  exercised  at  all  without 
the  consent  of  the  state  from  which  the  slave  fled.  Suppose  that 
any  slave  state  should  forbid  the  return  to  its  territory  of  a  fugitive 
slave,  could  our  law  commanding  bis  return  be  enforced  ?  It 
could  be  enforced  only  by  the  national  government,  and  therefore 
the  power  has  been  surrendered  by  the  states  to  the  general  gov- 
ernment. Such  is  the  conclusion  of  our  supreme  court  and  the  su- 
preme court  of  the  United  Slates.  Not  an  element,  then,  of  Judge 
Barbour's  definition,  is  left  to  apply  to  this  statute.  But  to  proceed 
with  his  tests :  We  are  to  look  at  the  place  of  its  operation  to  see 
that  the  statute  operates  within  the  territory  of  New  York  ;  yet  the 
main  object  of  this  statute  plainly  is,  not  the  removal  of  the  slave 
from  our  borders,  but  his  return  to  the  place  whence  he  fled,  involv- 
ing of  necessity  the  operation  of  our  statute,  without  our  territory 
and  without  our  jurisdiction.  Could  it  be  more  so  if  it  provided 
that  every  vagrant  arrested  in  our  streets  should  be  transported  to, 
and  abandoned  in,  the  streets  of  Savannah  ? 

We  are  next  to  look  at  the  person  on  whom  it  operates,  to  see 
that  he  is  within  the  same  territory  and  jurisdiction ;  yet  this  stat- 
ute must,  of  necessity,  operate  both  on  the  slave  and  the  com- 
mander of  the  vessel  more  out  of  the  state  than  in  it.  We  are 
.  next  to  look  upon  the  persons  for  whose  benefit  it  was  passed,  to 
see  that  they  are  the  people  of  our  state.  Yet  this  statute  does  not 
confine  the  power  of  re-caption  to  the  commanders  of  vessels,  be- 
ing citizens  —  it  confers  it  on  all  commanders,  reside  where  they 
may.  And  it  is  far  from  being  limited  to  those  for  whose  protec- 
tion and  welfare,  in  the  language  of  Judge  Barbour,  our  legislature 
is  bound  in  duty  to  provide.  We  are  next  to  turn  our  attention 
to  the  purpose  to  be  attained,  to  see  that  it  is  to  secure  that  very 
protection  and  provide  for  that  very  welfare.  The  argument  is, 
that  this  statute  had  its  origin  in  the  desire  to  protect  our  citizens 
from  the  evil  example  of  having  slaves  among  us,  yet  that  very 
statute  prohibits  the  removal  of  slaves  from  our  territory  by  highly 
penal  enactments ;  and  surely  if  the  welfare  qf  our  citizens  and 
their  security  from  the  evil  example  of  slavery  wjere  the  object  in 
view,  it  could  be  attained  as  well  and  far  more  easily  by  trans- 
porting the  slave  to  a  free  state,  which  it  prohibits,  than  to  a  slave 
state,  which  it  absolutely  commands. 

And  lastly,  we  are  to  examine  the  means  by  which  these  ends 
are  to  be  attained,  so  that  they  bear  a  just,  natural,  and  appropriate 
relation  to  those  ends.     There  is  no  special  pleading,  no  refine- 
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ment  of  reasoning,  that  can  disguise  from  a  common  understanding 
the  fact,  that  the  whole  object  of  the  statute  was,  to  allow  the  com- 
mander of  the  vessel  to  protect  himself  by  retaking  and  returning 
the  fugitive ;  and  the  means  used,  namely,  the  examination  and  ad- 
judication by  the  mayor,  and  his  certificate,  were  natural  and  ap- 
propriate to  that  end,  and  to  none  other.  If  any  other  end  had 
been  in  view  —  if  the  protection  of  our  people  at  large  ,bad  been 
aimed  at  —  there  would  have  been  something  compulsory  in  the 
law,  something  rendering  it  obligatory  on  the  captain  to  afford  us 
the  desired  protection.  But  everything  is  left  to  his  discretion. 
If  he  please,  he  may  retake,  and,  after  retaking,  if  he  please,  he 
may  return  the  slave  to  the  place  whence  he  fled.  If  the  captain 
should  chance  not  to  be  a  citizen  of  this  state,  it  would  be  difficult 
to  discover  how  it  could  benefit  this  state,  yet  under  no  circunastan- 
ces  would  it  be  difficult  to  see  how  it  could  benefit  the  owner  to 
have  his  fugitive  servant  placed  again  within  his  reach.  In  every 
aspect  in  which  I  view  this  statute,  I  cannot  help  regarding  it  as 
intended  and  calculated  to  aid  in  returning  a  fugitive  slave  to  his 
master :  and  it  seems  to  me  that  the  claimant  in  this  case  and  his 
counsel  have  so  understood  the  law,  and  have  acted  accordingly. 
Else  why  was  the  boy  confined  on  board  the  vessel  after  her  arriv- 
al here  ?  Why  does  the  captain  plead  his  obligations  to  the  laws  of 
Georgia,  when  those  laws  compel  him  to  return  the  boy  to  his  own- 
er ?  Or  why,  when  George  was  making  every  effort,  with  the  assist- 
ance of  numerous  friends,  to  escape  from  the  state,  did  the  captain 
invoke  the  aid  of  the  police  to  arrest  those  efforts ;  and  why  does 
he  now  press  this  claim,  but  that  he  may  do  that  which  the  constitu- 
tion and  laws  of  the  United  States  declare  shall  be  done  only  by  the 
party  to  whom  the  service  is  due,  or  his  agent  or  attorney  ?  I  do 
not  allude  to  these  considerations  for  the'purpose  of  even  implying 
a  censure  upon  the  commander  of  the  vessel  or  her  OAvner,  bat 
solely  with  a  view  of  drawing  from  his  acts,  and  those  of  his  very  re- 
spectable counsel,  the  construction  justly  flowing,  that  he  and  they 
do  in  effect  and  from  necessity  understand  our  statute  precisely  as 
I  do,  namely,  in  the  language  of  the  U.  S.  supreme  court,  as  by 
way  of  complement  to  the  legislation  of  congress,  prescribing  addi- 
tional regulations,  and  what  they  deem  auxiliary  provisions  for  the 
same  purpose. 

It  must  have  occurred  to  all  who  have  given  this  subject  much 
consideration,  as  it  has  to  me,  to  observe  the  extreme  watchfulness 
with  which  this  provision  of  our  national  constitution  has  been  re- 
garded by  our  highest  courts.  It  is  not  worth  my  while  to  pause 
and  inquire  into  the  cause  or  the  propriety  of  this.    It  is  enough  to 
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know  that  whenever  any  state  legislation,  attennpting  to  intermeddle 
with  the  question,  has  come  before  our  highest  courts,  it  has  without 
ceremony  been  swept  from  the  statute  book.  Our  statute  regula- 
ting and  controlling  the  master's  right  of  reclamation,  and  allowing 
to  the  alleged  slave  the  benefit  of  the  writ  of  homine  repleg-iando,  fell 
before  the  decision  of  our  supreme  court  in  Jack's  case.  The  laws 
of  Pennsylvania,  running  through  a  period  from  1780  to  1826,  and 
containing  a  provision  like  that  now  under  my  review,  were  over- 
turned by  the  supreme  court  of  the  United  States  in  Prigg's  case ; 
and  I  only  discharge  my  duty  —  obey,  indeeil,  merely  one  of  its 
plainest  and  most  simple  dictates — by  declaring  that  the  rule  of 
law  thus  laid  down  by  the  highest  judicial  tribunab  in  the  country, 
and  whose  decisions  I  am  bound  to  respect  and  to  enforce,  is  appli- 
cable to  the  statute  in  question,  and  being  applicable,  renders  the 
statute  null,  and  void,  and  the  arrest  and  detention  of  Kirk  under 
it,  improper. 

It  will  be  observed  that  I  have  omitted  to  discuss  many  consider- 
ations which  were  pressed  upon  me  during  the  argument.     The 
view  which  I  have  taken  of  the  case  rendered  their  discussion  un- 
necessary, but  I  will  briefly  allude  to  one  topic,  because,  if  the  dan- 
ger apprehended  were  to  ensue,  it  would  be  the  only  cause  of  regret 
which  I  should  experience  growing  out  of  this  case.     I  allude  to 
the  penalty  which  it  is  averred  may  fall  upon  the  captain  in  case  of 
his  return  to  Georgia.     I  cannot  persuade  myself  that  there  is  any 
cause  for  fear.     The  slave  was  concealed  on  board  his  vessel  with- 
out his  knowledge  or  consent.     He  was  not  discovered  until  the 
limits  of  Georgia  had  been  passed,  and  to  have  returned  then  to 
Savannah  would  not  only  have  vitiated  the  captain's  insurance,  but 
have  rendered  him  liable  in  an  action  to  the  boy ;  and  since  his 
arrival  in  this  port,  he  has  resorted  to  every  meana  which  our  law , 
aUows,  to  return  him  to  his  place  of  servitude.     And,  if  he  shall  be 
finally  defeated  in  his  attempts,  it  will  not  be  from  any  Avant  of 
efibrt  on  his  part,  but  from  a  determination  on  the  part  of  the  author- 
ities of  this  state,  to  avoid  state  usurpation,  and  to  maintain  the 
constitution  as  it  has  been  interpreted  by  the  highest  tribunals  in 
the  country.     It  cannot  be  that,  under  such  circumstances,  he  can 
have  any  thing  to  fear  from  the  penal  enactments  of  Georgia.     If, 
however,^  contrary  to  all  just  calculation,  those  fears  should  yet  be 
realized,  our  regard  for  the  individual  may  not  warp  the  law  from 
its  uprightness,  though  it  may  well  excite  our  regrets  that  its  integ- 
rity cannot  be  maintained  without  unmerited  suffering.     This  boy 
must  at  all  events  be  discharged ;  the  law  allows  it,  and  the  court 
awards  it 
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Selections  from  1  Gilman*s  (Dliooi^)  Reports* 


ATTACHMENT. 

An  attachment  is  a  lien  from  the 
date  of  the  levy,  when  followed  hy  a 
judgment,  which  relates  back  to  it. 
Martin  v.  Dryden,  188. 

9.  An  attaching  creditor,  who  leyies 
his  attachment  without  notice  of  the 
prior  deed,  either  actual  or  constructive, 
acquires  a  lien,  which,  if  perfected  by 
ji^dgment,  execution,  sale  and  deed, 
will  hold  the  legal  estate,  as  against  the 
purchaser  in  the  prior  unrecorded  deed  ; 
and  that,  too,  although  at  the  time  of 
the  levy  of  his  execution,  and  sale,  he 
had  notice  of  the  deed.  Whatever  he 
had  acquired,  as  an  innocent  creditor 
without  notice,  he  has  a  right  to  perfect 
and  secure  to  himself,  notwithstanding 
a  subsequent  notice,     lb, 

3.  Where  a  judgment  by  default  is 
rendered  in  a  suit  by  attachment,  with- 
out personal  service  of  process  on  the 
defendant,  the  iudgment  is  in  rem^  and 
the  estate  attached  is  alone  liable  for  its 
payment.  In  such  case,  a  special  exe- 
cution issues  for  the  sale  of  the  specific 
property.  But  where  the  defendant  is 
served  with  process,  or  appears  to  the 
action,  the  judf^ment  is  in  personam, 
and  the  plaintiff  is  entitled  to  a  general 
execution  thereon.  Conn  t.  Qildwell, 
531. 

4.  The  appearance  of  a  defendant  in 
attachment  does  not  release  the  lien,  for 
this  can  only  be  accomplished  by  a  re- 
plevy of  the  property  attached,  or  by 
giving  security  for  the  payment  of  what- 
ever judgment  may  be  rendered  in  the 
cause,  as  provided  by  the  twenty-ninth 
section  of  the  Attachment  act.     lb. 

5  .A  steamboat,  among  other  prop- 
erty, was  levied  on  by  virtue  of  a  writ 
of  attachment ;  but  by  agreement  be- 
tween the  plaintiff  in  the  writ  and  the 
master  of  the  boat,  the  boat  was  to  pro- 


ceed on  its  voyage,  and  on  its  retam,  to 
be  delivered  to  the  sheriff,  subject  to 
the  writ :  Held,  that  the  lien  was  not 
thereby  extinguished,  but  subsisted  aa 
between  the  parties  to  the  suit.     lb. 

BILL  or  EXCHAimB. 

A  bill  of  exchange,  drawn  hy  one 
resident  of  this  state  upon  another  res- 
ident, is  an  inland  bill  of  exchange. 
Kaskaskia  Bridge  Co.  v.  Shannon^  15. 

8.  In  the  case  of  inland  bills  of  ex- 
change, the  notarial  protest  is  Dot  evi- 
dence of  a  demand  of  payment  on  the 
drawee,  nor  of  notice  of  nonpaynaent 
to  the  drawer,     lb. 

3.  The  drawer  and  the  drawee  may 
be  the  same  person  in  abUl  of  exchange ; 
but,  in  such  ease,  though  a  demand  on 
the  drawee  is  necessary,  notice  of  non- 
payment to  the  drawer  is  unneceesary. 

4.  In  a  suit  by  indorsees  against  their 
immediate  indorser  for  non  payment, 
proof  of  non  payment  and  notice  are 
sufficient  to  sustain  it.  Bradskawr,  Hulh 
bard,  390. 

5.  In  an  action  between  an  indorsee 
and  his  immediate  indorser,  the  bill  of 
exchange  is  evidence  under  the  com- 
mon count,    lb, 

CHANCEBT. 

If  the  complainant  in  a  bill  waive  the 
oath  of  the  defendant,  and  the  defend- 
ant files  his  answer  under  oath,  the 
court  will  give  no  further  effect  to  snch 
answer,  than  if  it  had  not  been  sworn 
to.     Mocre  v.  Hunter,  317. 

2.  Courts  will  take  notice  of  the 
rights  of  an  assignee  of  a  chose  of 
action,  and  protect  him  against  the 
fraud  of  the  original  contracting  par- 
ties,   Fitzpatrick  v.  Beatty,  464. 

3.  Although  the  rule  of  law  is  inflex- 
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ible,  that  a  written  instrument  cannot  be 
altered  by  parol  proof,  yet  the  court  of 
ehancery  will  ne?er  hesitate  to  rectify 
mistakes  in"  fact,  which  have  occurred 
in  drawing  up  the  paper,  when  a  proper 
ease  is  presented  and  clearly  proved, 
and  then  carry  into  effect  the  instrument 
when  thus  corrected,  as  if  it  had  been 
written  as  the  parties  supposed  it  was 
at  the  time.  Btoadwell  v.  BroadwtUf 
599. 

4.  Where  parties  make  a  particular 
agreement,  which  is  correctly  reduced 
to  writing,  the  court  will  be  confined  to 
the  writing  itself  to  ascertain  what  was 
their  intention ;  and  will  not  inquire 
whether  the  parties  did  not  intend  to 
effectuate  a  different  object  from  that 
which  the  legal  effect  of  the  instrument 
indicates.     R. 

5.  Where  an  agreement  is  made  in 
ignorance  of  some  material  fact,  the 
court  will  extend  relief,  but  will  not 
make  a  new  agreement  for  the  parties. 
Bat  if  the  parties  are  acquainted  with 
all  the  facts  on  which  their  rights  de- 
pend, and  then  enter  into  an  agreement 
under  a  misapprehension  as  to  the 
natore  and  extentof  those  rights,  courts 
of  Equity  rarely,  if  ever,  interfere  with 
them,     lb, 

6.  Formerly  courts  would  not  relieve 
against  a  mistake  of  facts,  unless  it 
was  admitted  by  the  defendant ;  bat 
latterly  they  have  allowed  the  defend- 
ant's answer  to  be  disproved,  though 
they  have  never  rectified  any  such  mis- 
take, unless  it  was  admitted  by  the  de- 
fendant, or  was  most  clearly  and  expli- 
citly proved.     Jb, 

7.  Fraud  is  an  exception  to  the  rules 
l^d  down,  and  that  may  as  well  be 
committed  in  an  intentional  misrepresen- 
tation of  the  law,  as  of  the  facts. 
When  that  is  established,  the  courts 
will  not  only  refuse  to  enforce  a  spe- 
cific performance  of  the  agreement,  but 
they  will  relieve  against  it.     lb, 

8.  A  specific  performance  will  not  be 
decreed,  unless  the  agreement  has  been 
entered  into  with  perfect  fairness,  and 
without  misapprehension,  misrepresen- 
tation or  oppression.  A  meritorious 
case  mast  be  presented  before  the  court 
will  act  afilrmatively  to  enforce  specifi- 
cally the  agreement,     lb. 

9.  In  applications  for  specific  perfor- 
mance of  agreements,  it  is  immaterial 
what  the  form  of  the  instrument  is, 


whether  it  be  a  covenant,  or  a  penal 
bond  with  a  condition  to  do  the  thing. 

lb. 

10.  Where  the  performance  of  a 
thing  is  secured  by  a  penalty,  the  doing 
of  the  thing,  and  not  the  payment  of 
the  penalty,  is  considered  the  substance 
of  the  transaction.  The  parties  may, 
however,  stipulate,  that  the  obligor  shall 
have  the  option,  either  to  do  the  thing, 
or  pay  the  penalty  ;  but  such  a  construc- 
tion will  not  be  given  to  the  instrument, 
unless  it  is  clear  from  the  face  of  it, 
that  such  was  the  intention  of  the  par- 
ties,    lb. 

11.  Where  a  sale  has  been  regularly 
and  fairly  made  by  an  administrator 
under  an  order  of  court,  for  a  valuable 
consideration,  and  the  deed  executed  by 
one  administrator  only,  where  there  are 
two,  the  court  will  not  permit  advan- 
tage to  be  taken  of  such  defective  exe- 
cution of  a  power,  but  will  compel  the 
co-administrator  to  join  in  the  execution 
of  the  power.  If  it  were  a  mere  power, 
the  court  would  not,  but  where  there 
is  a  duty  and  trust  to  be  performed  by 
the  proper  exercise  of  the  power,  the 
court  will  compel  it.  Thorp  v.  McCul- 
lurriy  614. 

13.  The  principle  of  equity  is,  that 
trustees  and  others,  sustaining  a  fidu- 
ciary and  confidential  relation,  cannot 
deal  on  their  own  account  with  the 
thing,  or  the  persons  falling  within  that 
trust,  or  relationship.  This  rule  is  not 
universal,  but  general,  and  has  been 
applied  to  those  who  are  strictly  trus- 
tees, to  assignees,  commissioners,  and 
solicitors  of  bankrupts,  executors,  lul- 
ministrators,  guardians,  agents,  and 
officers  of  the  court,  and  all  others,  in 
whom  there  is  a  trust  and  confidence 
reposed,  which  would  bring  in  conflict, 
the  interest  of  the  trustee  and  the  cestui 
que  trust,     lb, 

13.  Exceptions  to  the  foregoing  rule 
have  been  made  in  the  courts  of  Vir- 
ginia, Kentucky,  and  of  England  -,  but 
the  broad  rule  now  obtains,  that  all  per- 
sons sustaining  fiduciary  relations  to 
persons  or  property  entrusted  to  thei? 
management,  cannot  hold  such  property 
by  purchase,  if  the  cestui  que  trusty  or 
those  for  whom  they  act,  or  who  are 
interested  in  the  property,  object  to 
their  purchase  within  a  reasonable  time. 
The  purchase  is  not  void,  but  voidable. 
Jb. 
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14.  If  a  trustee  purchase  the  property 
entrusted  to  him,  the  sale  may  be  set 
aside  by  a  bill  iu  equity  for  relief  filed 
by  those  interested  in  the  property,  and 
the  court  will  order  a  re-sale,  and  if, 
upon  such  re-sale,  no  advance  is  made 
upon  the  sum  paid  by  the  trustee,  the 
oourt  will  hold  him  to  the  purchase,  lb. 

15.  A.  and  B.  were  administrators, 
and  obtained  an  order  of  court  to  sell 
the  real  estate  of  the  intestate  for  the 
payment  of  debts.  A  sale  was  made. 
A.  purchased  the  estate,  and  a  deed 
was  made  by  B.,  but  he  omitted  to 
recite  the  order  of  court  in  the  deed. 
A.  afterwards  sold  the  premises  to  C, 
and  C.  to  D.,  who  entered  into  posses- 
sion, and  made  valuable  improvements. 
The  heirs  of  the  intestate  commenced 
an  action  of  ejectment  against  D.  for 
the  land,  when  C.  and  D.  filed  their  bill 
for  an  injunction,  and  to  compel  the 
administrators  to  perfect  the  deed.  The 
bill  was  demurred  to,  and  the  demurrer 
sustained :  Held^  that  the  demurrer 
was  not  an  election  to  disaffirm  the  sale, 
and  that  an  election  could  not  be  made 
by  demurrer.     Jb. 

16.  Parties  coming  to  ask  the  aid  of 
a  court  of  equity,  must  come  not  only 
with  clean  hands,  but  with  the  merits  of 
a  good  or  valuable  consideration  paid, 
or  an  ofier  and  readiness  to  perform  all 
things  on  their  part.     ///. 

FRAUD. 

A  deed  made  to  defraud  creditors 
will  be  binding  inter  partes^  though 
liable  to  be  avoided  so  far  as  it  might  be 
intended  to  defeat  the  just  demands  of 
others.  Fraud  vitiates  all  acts,  and  is 
as  well  cognizable  in  courts  of  law,  as 
in  courts  of  equity.  Lowry  v.  Orr, 
70.  • 

2.  A  refusal,  on  the  part  of  an  agent, 
to  explain  circumstances,  which  ex- 
planation, when  given,  does  not  at  all 
vary  or  affect  the  rights  of  the  parties, 
will  not  amount  to  a  fraud.  McDonald 
v.  FUkian,  266. 

3.  Fraud  does  not  descend  to  one's 
heirs,  unless  connected  with  some  prop- 
erty which  descended  to  them,^  the  title 
of  which  is  tainted  with  the  fraud. 
Draper  v.  McFarland,  310. 

JURORS   AND  JURY. 

•One  of  the  jurors  who  tried  a  cause 
was  security  for  costs  therein,  and  ob- 


jection was  raised  on  that  account,  or  m 
motion  for  a  new  trial :  Held,  that  the 
law  would  presume  that  the  party  bad 
knowledge  of  the  pleadings,  and  files  in 
the  cause,  and  that  he  could  not  allege 
surprise  as  a  ground  for  a  new  trial ; 
but  the  fact  would  have  been  good 
cause  of  challenge,  and  neglecting  to 
avail  himself  of  it,  hemustbepresomed 
as  having  waived  the  objection.  Brad- 
show  V.  Hubbard,  390. 

2.  Where  a  juror  had  formed  and 
expressed  a  decided  opinion  on  the 
merits  of  the  case  adverse  to  the  de- 
fendant, and  the  fact  was  not  known 
to  the  party  or  his  counsel,  after  ihe 
exercise  of  proper  diligence,  by  asking 
the  juror  before  he  was  sworn  whether 
he  had  formed  and  expressed  an  opin- 
ion, it  was  held,  that  the  defendant  was 
entitled  to  a  new  trial.  Vennttm  t. 
Harwood,  659. 

LIMITATION. 

A  writ  of  error  does  not  lie  until  the 
final  judgment  in  bar  of  the  action  is 
entered,  and  the  statute  does  not  mn 
against  a  party  until  he  is  entitled  to 
his  writ  of  error.  Hedges  v.  Madison 
Co.  306. 

2.  Where  a  bill  showed  equity  on  its 
face,  and  that  about  twenty  years  had 
elapsed  subsequent  to  the  creation  of  a 
trust,  it  was  held,  that  lapse  of  time  was 
not  sufficient,  of  itself,  to  bar  that  equity. 
Smith  V.  Ramsey,  373. 

MANDAMUS. 

It  is  the  duty  of  the  proper  oflEieer  to 
execute  and  deliver  a  good  and  perfect 
deed  to  the  purchaser,  for  land  por- 
chased  at  a  tax  sale.  If  he  fails,  or 
neglects  to  perform  this  duty,  he  can 
be  compelled  to  perform  by  a  writ  of 
mandofmis;  and  so,  also,  would  bis  suc- 
cessor in  office,  who  has  the  same  means 
of  making  a  correction.  What  a  court 
will  compel  an  officer  to  do  by  virtue 
of  this  writ,  he  may  be  permitted  to  do 
voluntarily.     Mascy  v.  Clabaugh,  26. 

NEW  TRIAL. 

A  new  trial  will  not  always  be  grant- 
ed, even  if  the  jury  find  against  the 
weight  of  evidence,  against  the  instruc- 
tions of  the  court,  or  through  misdirec- 
tion of  the  court  on  a  point  of  law,  pro- 
vided the  court  is  satisfied  that  justice 
has  been  done.     Gilktt  v.  Sweat,  475. 
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2.  It  is  a  general  rule,  that  courts  will 
not  grant  new  trials,  to  enable  the  plain- 
tiff to  recover  vindictive  damages  mere- 
ly ;  but  if  he  be  entitled  to  nominal 
damages  only,  and  the  action  be  brought 
to  try  a  questiou  of  permanent  right,  a 
new  trial  may  be  granted.  Plumleigh 
▼-  Dawson  f  644. ' 

PRINCIPAL   AND   AGENT. 

An  agent  cannot  deal  for  his  own  ad- 
vantage with  the  thing  purchased  for 
his  principal,  or  become  the  seller,  or 
buyer,  to  or  of  them,  because  of  his  con- 
fidential relation,  and  his  duty  to  dis- 
close to  his  principal  every  fact,  cir- 
comstance  or  advantage  in  relation  to 
the  purchase,  which  may  come  to  his 
knowledge.  McDonald  v.  Fiihian,  269. 

3.  Under  a  verbal  agency,  the  agent 
cannot  bind  his  principal  in  the  purchase 
of  real  estate  :  and  where  one  acts  gra- 
tuitously in  a  relation  of  mere  friend- 
ship, or  instrumentality,  he  is  not  to  be 
clothed  with  the  character  and  all  the 
responsibilities  of  an  agent.  But,  even 
in  this  relation,  he  cannot  avail  himself 
of  any  information  he  may  acquire,  or 
of  the  confidence  imparted,  to  commit 
a  fraud  upon  the  friend  he  consents  to 
serve.  All  his  acts  must  be  in  good 
faith.  If  the  principal  consent  to  a  con- 
tract upon  false  and  fraudulent  informa- 
tion, materially  affecting  his  rights,  and 
in  ignorance  of  the  truth,  he  will  not  be 
bound  by  such  consent.  If  fraud  is 
proved,  all  the  consequences  should 
follow,  whether  the  person  acts  as  agent 
or  friend,  and  with  or  without  compen- 
sation for  his  trouble,     lb, 

3.  A  refusal,  on  the  part  of  an  agent, 
to  explain  circumstances,  which  expla- 
nation, when  given,  does  not  at  all  vary 
or  affect  the  rights  of  the  parties,  will 
Dot  amount  to  a  fjraud.    lb. 

4.  The  doctrine,  that  a  power  to 
make  representations  is  implied  from 
the  nature  of  a  general  agency,  seems 
to  have  grown  out  of  mercantile  trans- 
actions, where  there  are  many  strong 
reasons  for  holding  the  principal  liable 
for  the  frauds  of  his  agent.  But  it 
does  not  apply  to  one  whose  duty  is 
prescribed  by  law ;  a  school  commis- 
sioDer,  for  instance,  whose  only  duty  is 
to  advertise  and  sell  the  lands  as  direct- 
ed, after  a  proper  subdivision  and  val- 
uation of  the  land  is  made  by  the  trus- 
tees of  schools,  and  a  map  delivered  to 


him,  for  the  best  price,  by  inducing,  as 
far  as  is  proper,  a  fair  competition 
among  the  purchasers  at  the  sale. 
Cooke  Y.  School  ComW.  of  Jersey  Co,  537. 

PRINCIPAL   AND   SURETY. 

The  law  is  well  settled,  that  if  the 
creditor,  by  a  valid  and  binding  agree- 
ment, without  the  assent  of  the  surety, 
gives  further  time  for  payment  to  the 
principal,  the  surety  is  discharged  both 
at  law  and  in  equity  ;  and  it  makes  no 
difference,  whether  the  surety  may  be 
thereby  actually  damnified  or  not.  Da- 
vis V.  The  People^  409. 

2.  Where  an  act  of  the  legislature 
|rave  a  collector  of  taxes  a  longer  time 
in  which  to  make  payment,  than  he  had 
by  the  law  in  existence,  when  he  exe- 
cuted his  official  bonds  with  sureties,  it 
was  held  that  the  sureties  were  fully 
discharged,  if  the  act  was  passed  with- 
out their  assent,    lb. 

3.  A  surety  is  not  permitted  to  dis- 
charge the  debt  of  the  principal,  until 
he  is  in  default,  and  can  be  legally 
called  on  for  payment.    lb. 

PROMISSORY  NOTE. 

A.  and  B.  gave  a  joint  and  seyeral 
note.  B.  paid  the  note,  after  which  his 
name  was  cut  off,  and  suit  commenced 
in  the  name  of  the  payee,  for  the  use 
of  B.  against  A.  At  the  request  of  the 
defendant,  the  court  instructed  the  jury, 
that  if  they  **  believe  from  the  evidence, 
that  the  note  sued  upon  has  been  paid, 
the  plaintiffs  cannot  recover  :  "  Held^ 
that  the  instruction  was  properly  given. 
Oilleti  V.  Sweat,  476. 

2,  In  an  action  against  one  upon  a 
joint  and  several  note  made  by  two  pei^ 
sons,  the  court  instructed  the  jury, 
"  that  if  they  believe,  from  the  evidence, 
that  the  note  has  been  altered,  by  cut- 
ting off  the  name  of  one  of  the  makers 
since  the  same  was  executed,  and  with- 
out the  knowledge  or  consent  of  the 
defendant,  that  they  will  find  for  the 
defendant :  "  Held,  that  the  instruc- 
tion was  properly  given.     lb. 

3.  If  a  note,  upon  its  face,  appears 
to  have  been  altered,  the  law  presumes 
nothing,  but  leaves  the  question  of  the 
time  when  it  was  done,  as  well  as  that 
of  the  person  by  whom  it  was  done, 
and  the  intent  with  which  the  alteration 
was  made,  as  matters  of  fact  to  be  found 
by  the  jury,    lb. 
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ROADS. 

If  a  road  is  used  and  traveYled  by  the 
public  as  a  highway,  and  is  recognized 
and  kept  in  repair  as  such,  by  the  coun- 
ty commissioners  and  supervisor,  whose 
duty  it  is  by  law  to  open  and  repair 
public  roads,  proof  of  these  facts  fur- 
nishes a  legal  presumption,  liable  to  be 
rebutted,  that  such  road  is  a  public  high- 
way.   Eymetn  v.  The  People,  4. 

SALE   FOR   TAXES. 

A  deed  to  the  purchaser  of  land  sold 
for  taxes  must  show  that  the  land  was 
sold  for  the  taxes  of  a  particular  year. 
If  it  is  ambiguous  in  this  respect,  it 
cannot  be  explained  by  parol  testimony. 
Maxcy  v.  Clabaughy  26. 

2.  No  principle  of  law  is  more  firmly 
settled,  than  that  a  party  claiming  title 
to  land  under  a  sheriff's  sale,  must,  in 
an  action  to  recover  the  possession  of 
such  land,  before  he  can  read  the  sher- 
iff's deed  as  evidence  of  his  title,  pro- 
duce the  judgment  and  execution  which 
authorized  Uie  sheriff  to  make  such 
sale.  The  sheriff  is  the  agent  of  the 
law,  and,  unless  there  is  a  judgment  and 
execution,  he  has  no  authority  to  sell 
The  same  principle  goyerns  in  the  con- 
struction of  the  revenue  law.  The  leg- 
islature did  not  dispense  with  the  pro- 
duction of  the  judgment  and  execution  ; 
the  rule  of  the  common  law,  therefore, 
applies,  and  the  party  claiming  title 
under  a  sheriff's  deed,  executed  upon  a 
sale  for  taxes,  before  he  can  read  it  in 
evidence,  must,  equally  with  a  purchas- 
er at  an  ordinary  sheriff's  sale,  produce 
the  judgment  and  execution  in  evidence. 
Hinman  v.  Pope,  131. 

WATERCOURSE. 

In  an  action  of  the  case  for  diverting 
a  watercourse,  evidence  tending  to 
show  that  the  stream  which  had  been 
diverted,  might  be  made  valuable  as  a 
power,  and  that,  by  its  diversion,  the 
plaintiff  was  dama^,  is  properly  ad- 
missible.  A  special  damage  need  not 
be  proved  in  order  to  entitle  him  to  a 
recovery.     Phunl&gh  v.  Dawson,  544. 

2.  A  watercourse  begins  ex  jure 
natura,  and  having  taken  a  certain 
course,  cannot  be  diverted.  Every  ri- 
parian proprietor  has  an  undoubted 
right  to  use  it  for  hydraulic  purposes, 
if  by  so  doing  he  do  not  injure  another 
riparian  proprietor,     lb. 


3.  The  water  power  to  which  a  ripa- 
rian proprietor  is  entitled,  consists  in 
the  fall  of  the  stream,  when  in  iu  nat- 
ural state,  as  it  passes  through  his  land 
or  along  the  boundary  of  it,  and  ths 
water  must  pass  from  his  land  in  its 
accustomed  channel,    lb. 

4.  Property  in  water  is  indivisible, 
and  all  nparian  proprietors  are  entitled 
to  an  equality  of  rights  therein.  They 
roust  use  it  as  an  entire  stream,  in  its 
natural  channel,  and  there  ean  be  no 
severance  in  parts  for  hydraulic  pur- 
poses, without  consent,     lb. 

5.  An  upper  riparian  proprietor  may 
erect  a  dam  and  hydraulic  works,  and 
use  the  whole  stream  to  propel  his  mill, 
if  he  permit  the  water  to  flow  in  its  ac- 
customed channel  to  the  land  of  the 
lower  proprietor.    16. 

6.  The  doctrine  is  well  settled,  that 
where  a  riparian  proprietor  Is  deprived 
of  his  right,  the  law  will  imply  a  dam- 
age to  him,  and  entitle  him  to  nominal 
damages, at  least.  An  action,  therefore, 
may  be  maintained  without  proof  of 
actual  damage,    lb. 

WITNESf. 

As  a  general  rule,  it  is  tme^  thsl 
leading  questions  cannot  be  put  on  the 
examination  in  chief,  but  it  has  its  ex- 
ceptions. Some  of  these  exceptioiis 
are  leading  questions  of  introductory 
matter,  leading  and  directing  the  mind 
and  attention  of  the  witness  to  the 
main  question  ;  to  a  witness  hoatfle  to 
the  party  calling  him,  and  evidently  ad- 
verse to  him,  or  evasive,  and  such  like. 
But  they  are  only  permitted  under  the 
exercise  of  a  careful  supervision,  and 
sound  discretion  of  the  court,  where  it 
appears  essential  to  promote  josttoe* 
WiUiams  v.  Jarroi,  120. 

2.  A  stockholder  in  a  bank,  or  ia- 
surance  company,  may  sell  out  his 
stock  after  the  commencement  of  the 
suit,  and  thereby  become  a  coaipeteot 
witness.  Ills.  M.  F.  ins.  O.  v.  Mar- 
seilles Manufac.  Co.  236. 

3.  Whenever  there  is  a  sabscribing 
witness  to  the  execution  of  a  deed,  it  is 
not  necessary  to  produce  the  witness  os 
the  trial,  unless  he  is  within  the  reach 
of  the  process  of  the  court.  IT  he  it 
not  within  the  state  at  the  time  of  the 
trial,  proof  aliunde  of  the  hand-writing 
of  the  subscribing  witness  and  the  grants 
or  is  admissible.     Wiley  ▼.  Bea»j  309. 
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Rationale  of  Crimb,  and  its  Ap- 
propriate Treatment,  being  a 
Treatise  on  Criminal  Jurispru- 
dence, considered  in  relation  to 
Cerebral  Organization.  By  M. 
B.  Sampson.  From  the  2d  Londen 
edition,  with  notes  and  illustrations 
by  E.  W.  Farnham,  matron  of  Mount 
Pleasant  State  Prison,  New  York, 
D.  Appleton  &  Co.,  1846.  12mo. 
pp.  177. 

This  is  an  American  edition,  with 
apt  notes  and  illustrations,  of  a  book 
that  has  received  much  praise  in  Eng- 
land. It  has  been  commended  there 
by  juridical,  literary,  medical,  philan- 
thropic and  phrenological  journals.  It 
originally  appeared,  in  the  form  of  let- 
ters, in  the  London  Spectator,  a  week- 
ly newspaper  of  remarkable  ability. 
The  interest,  with  which  we  remember 
to  have  followed  these  letters  from 
week  to  week,  has  been  revived  in  the 
perusal  of  the  present  volume. 

This  work  has  in  its  favor  the  con- 
siderable success  which  it  has  already 
found  in  England ;  but,  independent  of 
any  such  commendation,  it  might  ap- 
peal to  American  readers,  by  its  own 
mtrinsic  character.  The  spirit  in  which 
it  is  written  is  of  the  purest  Christian 
humanity.  Its  author  must  be  a  good 
man.  He  has  fully  embraced  the  duty 
of  benevolence  and  kindness  to  his  fel- 
low men.  But  he  is  also  a  wise  man, 
studious  of  human  nature,  and  found- 
ing his  theory  of  crimes  and  punish- 
ment on  a  careful  examination  of  the 
human  constitution.  His  style  is  sim- 
ple and  clear,  as  becomes  his  subject. 

The  treatment  of  crime  is  a  subject 
which  is  not  merely  professional  in  its 
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character.  It  is  of  interest  to  the  law- 
yer, to  the  legislator,  to  the  medical 
man,  to  the  citizen,  to  all  who  are  con- 
cerned in  any  way  in  the  welfare  of 
their  race.  The  lawyer  deals  with  it 
directl3r  in  court,  in  the  administration 
of  justice.  To  others  it  may  present 
itself  less  practically,  but  still  as  an  im- 
portant topic  connected  with  the  duties 
of  life. 

The  careful  inquirer,  who  no  longer 
receives  things  by  rote,  will  not  fail  to 
ask,  on  the  threshold  of  his  studies,, 
what  constitutes  crime?  Definitions, 
handed  down  from  a  barbarous  or  un- 
lettered antiquity,  will  not  satisfy  him. 
He  will  interrogate  the  human  consti- 
tution, and  seek  to  ascertain  the  causes 
or  occasions  of  a  departure  from  the 
rule  of  rectitude,  and  in  this  way  strive 
to  determine  the  measure  of  responsi- 
bility for  the  act  which  has  been  done. 
Crime  is  one  form  or  phase  of  human 
conduct.  Why  does  it  occur !  and  how 
shall  it  be  regarded?  Jurisprudence, 
philosophy,  and  humanity  earnestly 
join  in  these  inquiries. 

And  it  is  precisely  these  inquiries 
which  Mr.  Sampson  has  met,  in  a  man- 
ner at  once  novel  and  masterly.  His 
book  stands  not  more  apart  from  other 
treatises  in  novelty,  than  in  the  eleva- 
ted and  humane  character  of  its  views. 
Nor  can  any  one  familiar  with  the  his- 
tory of  the  theories  of  crimes  and  pun- 
ishments,— although  he  may  fail  to 
recognize  the  soundness  of  all  parts  of 
the  present  theory, — hesitate  to  re- 
gard it  as  second  in  importance  to  no- 
thing on  the  subject  since  Beccaria. 
For  the  first  time,  an  intelligible  philo- 
sophy of  the  mind  has  been  applied  to 
the  consideration  of  crime.    The  aa- 
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thor,iD  the  spirit  of  Lord  Bacon,  recog- 
nizes nature  as  the  true  object  of  in- 
quiry, and  proceeds  to  examine  those 
manifestations  of  the  human  constitu- 
tion, which  i^re  coincident  with  crime. 
He  looks  behind  the  act  at  the  mind  in 
which  it  had  its  origin.  And  this  leads 
him  to  consider  especially  the  brain, 
which  is  now  recognized  as  the  organ 
of  the  mind.  For  this  truth  we  are 
mainly  indebted  to  the  physiological 
observations  suggested  by  phrenology, 
although  Jeremj  Tavlor,  while  speak- 
ing of  the  equality  of  souls,  alludes  to 
the  instruments  by  which  they  act,  as 
differing  in  temper  and  tune. 

Mr.  Sampson  directs  his  inquiries  to 
the  organ  or  instrument  by  which  the 
mind  acts,  and  shows,  it  seems  to  us 
with  conclusive  force,  that  what  is 
commonly  called  crime  is  to  be  referred 
to  physical  organization,  in  combination 
with  external  influences.  To  develop 
this  doctrine  would  carry  us  beyond 
the  limits  of  a  notice.  One  consequence 
or  corollary  of  it  is,  that  all  criminals 
are,  in  a  certain  sense,  insane,  or  out  of 
their  right  mind,  and  that  their  respon- 
sibility for  their  acts  is  precisely  like 
that  of  persons  usually  regarded  as 
insane.  Mr.  Sampson  breaks  down  the 
distinction  between  crime  and  insanity. 
Without  going  so  far  as  Hamlet,  who 
exclaims,  "  they  are  all  mad  in  Eng- 
land," he  shows  that  there  are  few,  if 
any,  who  have  that  completeness  and 
balance  of  the  faculties,  which  consti- 
tute perfect  sanity.  It  is  easily  ad- 
mitted that  the  insane  are  not  responsi- 
ble for  what  they  do.  But  where 
does  responsibility  end,  and  irresponsi- 
bility begin  t  The  conclusion  of  our 
author,  that  crime  is  the  inevitable  con- 
sequence of  the  mental  condition  of  the 
criminal,  and  the  circumstances  in 
which  he  is  placed,  seems  to  place  him 
in  the  same  state  of  inesponsibility 
with  the  insane.  And  yet  our  lef^isla- 
ture  makes  a  wide  difference.  While 
it  treats  the  latter  with  tenderness  and 
commiseration,  it  brands  the  other  with 
infamy.  It  dooms  the  one  to  the  jail 
and  the  penitentiary.  It  shelters  the 
other  in  a  hospital. 

If  the  views  of  our  author  are  founded 
in  truth,  —  and  their  importance  will 
certainly  justify  a  careful  investiga* 
tion, — they  require  a  remodelling  of 


our  system  of  punishments ;  or  rather 
such  a  change  as  shall  exile  the  idea  of 
punishment.  The  person  who  has  vio- 
lated a  law  is  no  longer  to  be  regarded 
as  a  criminal  to  be  punished,  bol  as  a 
patient  to  be  cured.  The  disease  or 
derangement  of  his  mind  and  character 
is  to  be  watched,  and  he  is  to  be  de- 
tained in  careful  custody,  until  be  can 
with  safety  be  restored  to  society.  To 
many  thb  may  seem  impracticable  and 
visionary  even;  but  science  and  hu- 
manity join  in  its  support;  and  what 
they  support  must  finally  prevail.  In 
the  progress  of  prison  discipline,  we 
do  not  despair  of  seeing  our  jails»  now 
grim  with  terror,  metamorphosed  into 
hospitals,  warm  with  kindly  care  and 
love. 

It  is  impossible,  in  our  space,  to 
touch  upon  all  the  topics  handled  in 
this  work.  The  exposition  of  the  tnie 
character  of  insanity  will  he  of  practical 
interest  to  all  concerned  in  the  ad- 
ministration of  justice ;  and  we  doubt 
not  Mr.  Sampson's  labors  will  oilen 
be  invoked  by  counsel  in  the  defenoe 
of  criminals.  We  hope  that  they  will 
be  studied,  especially  by  legislators, 
and,  indeed,  by  all,  whose  opinions  csa 
in  any  way  influence  the  rriaking  of 
laws.  To  him  we  offer  our  thanks  for 
a  contribution  of  such  sterling  value  in 
the  cause  of  human  improvement.  To 
Mrs.  Farnham,  the  Ainierican  editor — 
herself  high  authority  on  cjuestions 
connected  with  the  theory  of  crimes  and 
punishments,  —  we  are  also  grateful 
for  introducing  it  to  our  country. 

C.  8. 

New  Books.  —  Archbold's  Summa- 

S'  of  the  law  relating  to  Pleading  and 
vidence  in  Criminal  Cases ;  with  the 
Statutes,  Precedents  of  Indictments, 
&c.,  and  the  evidence  necessanr  to  snp- 
port  them.  By  John  Jektis,  El8q.Q»C. 
of  the  Middle  Temple,  Barrister  at  Law, 
with  a  patent  of  precedence.  FiAh 
American,  from  the  tenth  London  edi- 
tion, much  enlarged  and  improved,  by 
W.  N.  Welsby,  Esq.  of  the  Middle 
Temple,  Barrister  at  Law,  Recorder  of 
Chester.  New  York :  Banks,  Gould  & 
Co.,  Law  Booksellers,  144  Nassau  st. ; 
and  Gould,  Banks  &  Gould,  104  State 
street,  Albany.    1846. 
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ENGLISH  Criminal  Law.  —  Nothing 
strikes  an  American  with  more  aur- 
prise  than  the  administration  of  crim- 
inal law  in  England,  as  exhibited 
in  the  newspaper  reports.  The  sam- 
mary  manner  in  which  the  most  impor- 
tant cases  are  disposed  of  is  not  more 
remarkable  than  the  disparity  of  sen- 
tences imposed  for  the  same  or  similar 
offences.  It  is  true,  that  we  may  form 
erroneous  opinions  upon  this  point  from 
the  inadequacy  of  the  reports,  in  giving 
all  the  minute  facts  and  circumstances, 
which  go  to  show  the  relative  guilt  of 
prisoners.  Bat  the  fact  that  this  dis- 
parity of  punishment  has  long  been 
noted  and  severely  commented  upon  by 
journals  of  established  reputation,  shows 
that  there  is  something  radically  wrong 
in  a  system  under  which  there  is  such  vast 
difference  in  the  punishment  of  offences. 
Thus,  we  notice  the  case  of  a  man  re- 
cently tried  for  murder,  in  having 
caused  death  by  selling  poisonous  ber- 
ries, convicted  of  manslaughter,  and 
sentenced  to  six  months  imprisonment. 
In  another  instance,  a  woman,  for  steal- 
ing a  flat-iron,  valued  at  one  shilling, 
was  sentenced  to  transportation  for  seven 
years.  It  is  true,  that  she  had  been 
previously  imprisoned  for  stealing  six- 
pence, and  also  for  stealing  eight-pence ; 
but  was  all  this  more  deserving  punish- 
ment than  taking  the  life  of  a  man  by 
knowingly  selling  him  poisoned  berries  1 

The  following  cases  we  have  taken 
almost  at  random  from  one  of  the  late 
London  papers :  — 

Ellen  McNkhol  was"  indicted  at  the 
Middlesex  sessions  for  stealing  a  fiat* 
iron,  value  l5.,  the  property  of  Ed- 
ward Mallars.  Verdict,  guilty.  In 
reply  to  a  question  from  the  court, 
as  to  whether  she  had  not  been  formerly 


convicted?  she  replied,  that  shs 
'*had  had  fonr  months  for  sixpence, 
and  nine  months  for  eightpence ;  " 
which  was  found  to  mean,  that  upon 
being  convicted,  at  the  central  crimmal 
court,  for  stealing  some  article  worth 
sixpence,  she  had  been  imprisoned  four 
months,  and  again,  upon  being  found 
guilty  at  the  Middlesex  sessions  of 
stealine  lib.  lOoz.  of  meat,  valued  8d., 
she  had  been  sentenced  to  nine  months' 
imprisonment.  The  learned  judge  said 
that  he  was  perfectly  certain  that 
there  must  have  been  some  very  pecu- 
liar circumstances  to  induce  such  a 
sentence,  but  he  could  not  call  them  to 
mind.  The  prisoner  said  there  was 
nothing  but  what  had  been  stated.  The 
learned  judge  inquired  her  age.  The 
prisoner  replied  that  she  was  39  years 
of  age.  The  court  sentenced  her  to 
transportation  for  seven  years. 

Wtlliam  Lyons,  aged  13  years,  and 
William  Jones,  ageS  12  years,  were 
indicted  for  stealing  five  pounds  weight 
of  lead,  value  one  shilling,  the  proper* 
ty  of  William  Bird.  Verdict,  guilty. 
The  intelligent  appearance  of  these 
two  children  excited  the  sympathy  of 
the  court.  The  learned  judge  observed 
that  it  was  most  extraordinary  that  a 
nation,  which  now  boasted  of  its  free 
trade,  the  spread  of  knowledge,  and  its 
pnblic  charity,  should  allow  its  criminal 
law,  as  affecting  children,  to  remain  in 
a  state  that  would  be  disgraceful  to  the 
aborigines  of  New  Zealand.  What- 
ever coarse  the  court  selected  in  dealing 
with  convicted  children  must  be  wrong. 
If  they  were  sent  to  prison,  the  gene- 
ral result  was  that,  instead  of  making 
them  better  they  became  worse,  and  S* 
they  did  not  punish  them  at  all,  that 
would  be   enconraging   vice.    There 
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was  a  claase  intended  to  be  iatrodaced 
into  Parker's  Prison  Act,  authorizing 
the  apprenticing  of  these  boys,  and 
teaching  them  trades,  bat  it  was  not 
persevered  in,  he  supposed,  by  the  ad- 
Yice  of  such  inspectors  as  the  one  who 
told  him  that  as  soon  as  a  child  stole  a 
penny  tart  he  became  the  property  of 
the  state.  The  fact  was,  such  a  notion 
was  absurd.  Children  must  be  treated 
as  children,  and  any  system  not  pro- 
ceeding upon  that  principle  was  un- 
sound. The  boys  were  sentenced  each 
to  one  month's  imprisonment,  at  the 
expiration  of  which  they  were  to  be 
toundly  whipped  with  a  birch  rod, 

A  man  in  the  garb  of  a  mechanic 
was  placed  at  the  bar,  Guildhall, 
charged  with  having  a  bonnet  and 
shawl  in  his  possession  of  which  he 
could  not  give  a  satisfactory  account. 
Police  713  stated,  that  about  half-past 
eleven  o^clock  last  night,  as  he  was  go- 
ing his  rounds,  he  saw  the  prisoner 
standing  at  the  corner  of  a  street,  and 
ordered  him  to  move  on.  The  witness 
returned  shortly  afYer,  and  found  him 
still  standing  in  the  same  spot,  having 
a  bundle  under  his  arm,  containing  a 
bonnet  and  shawl,  and  some  other  fe- 
male attire.  He  was  asked  to  give  an 
account  of  himself,  and  the  only  an- 
swer he  would  give  was,  *'  Pm  old 
King  Cole  and  a  merry  old  soul.^'  He 
was  then  questioned  as  to  the  property 
in  his  possession,  but  he  refused  to  give 
any  satisfactory .  account  of  it,  and  he 
was  therefore;taken  into  custody.  Al' 
derman  Sir  W,  Magnay:  Well,  what 
account  have  you  to  give  of  the  matter? 
Prisoner:  Why,  sir,  I  was  drinking, 
and  took  away  my  wife's  things,  and 
looked  her  up  before  she  could  get  any 
more  drink;  and  I  have  now  been 
locked  up  myself  [laughter].  —  The 
prisoner  was  aischarged. 

Nuisance. — ^It  is  familiar  law,  that 
a  nuisance  may  be  abated  by  the  party 
whom  it  injures  {Penruddock^s  case,  5 
Rep.  101 ;  3  Blackst.  Com.  5 ;  i2.  v. 
BosweUy  3  Salk.  459.)  This  is  one  of 
the  few  instances  in  which  a  party  is 
allowed  to  take  the  law  into  his  own 
hands,  and  the  limitations  attached  to 
that  power  are  therefore  most  impor- 
tont.  The  late  case  of  Perry  v.  FitZF- 
howe,  (15  Law  Journal,  4  B.  239,)  af- 
fords the  first  recorded  instance  of  an 


attempt  to  exercise  that  power  by  poll- 
ing down  a  house,  persons  being  therein 
at  the  time;  and  we  deem  it  on  that 
account  deserving*  of  a  short  notioe. 
The  action  was  in  trespass  for  break- 
ing and  entering  the  dwelling-hoiise  of 
the  plaintiff  in  which  *'  the  plaintiff*  and 
his  ramily,  to  wit.  A.,  B.  and  C.  &e. 
were,  at  the  said  several  timesv  in- 
habiting and  actually  present,'*  and  also 
*'  while  the  said  family  of  the  plamtiff 
were  in  the  said  dwelling-house,' 'poll- 
ing it  down  and  destroying  it.  There 
was  a  second  count  for  the  expulsion  of 
the  plaintiff  and  his  family.  In  his 
pleas  the  defendant  justified  the  pulling 
down  of  the  house,  because  it  was 
wrongfully  erected  on  a  place  over 
which  he  had  a  right  of  common.  The 
case  came  before  the  ooort  upon  de- 
murrer to  the  replication  ;  but  the  ques- 
tion now  to  be  noticed  substantially 
turned  upon  the  validity  of  the  pleas : 
and  that  question  is  concisely  stated 
in  the  judgment  of  the  court  to  be 
"  whether  the  defendant  could  law- 
fully pull  down  the  plaintiff's  dwell- 
ing-house (he  and  his  family  being  in 
it  at  the  time,)  because  it  had  been 
wrongfully  erected  upon  a  place  orer 
which  the  defendant  had  a  right  of 
common,  and  which  right  was  wrong- 
fully infringed  by  the  erection  of  the 
house."  The  right  to  abate  a  nuisance 
was  unquestionable,  and  no  distinction 
could  be  successfully  drawn  between  a 
house  (no  person  being  therein)  and 
any  other  building.  No  express  de- 
cision was  to  be  found  on  the  subject ; 
but  the  law  of  distress  supplied  an 
analogy,  by  which  the  court  was  coo- 
tent  to  be  guided.  The  horse  on  which 
a  man  is  riding,  or  the  tools  which  h» 
is  using,  are  not  to  be  distrained,  be- 
cause they  could  only  be  distrained  at 
the  risk  of  a  breach  of  the  peace ;  and, 
on  the  ground  that  that  risk  would  be 
much  more  imminent  in  the  case  of 
pulling  down  a  house  with  people  in  it, 
the  Court  of  Queen's  Bench  held  that 
the  law  would  not  permit  it.  "  The 
law  will  not  permit  any  man  to  purane 
his  remedy  at  such  risks,  and  there- 
fore we  think  it  unnecessary  for  the  plain- 
tiff to  show  that  there  was  an  actual 
breach  of  the  peace ;  and  the  imminent 
risk  of  it  is  sufficiently  shown  by  the 
averment  in  the  declaration  that  the 
plaintiff  was  in  his  own  house  at  the 
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time  when  the  defendant  committed  the 
act  complained  of."  — Law  Magazine, 

The  New  English  Judge.  —  Sir 
William  Erie,  one  of  the  justices  of 
her  majesty's  court  of  common  pleas, 
has  been  transferred  to  the  court  of 
King's  Bench,  in  the  room  of  the  late 
Mr.  Justice  Williams  ;  and  Edward 
Yaughui  William^,  Esq.,  has  been  ap- 
pointed one  of  the  justices  of  the  com- 
mon pleas,  in  the  room  of  Mr.  Justice 
Erie.  Mr.  Williams's  appointment  ap- 
pears to  give  general  satisfaction.  He 
18  a  learned  lawyer  and  the  author  of  the 
work  on  Executors  ;  also  the  editor  of 
•  an  edition  of  Saunders's  Reports.  W  hen 
he  took  leave  of  the  society  of  Lincoln's- 
Inn,  the  following  ceremony  was  wit- 
nessed. At  10  o'clock  there  was  a 
lar^e  assemblage  of  benchers,  barristers, 
and  students  in  the  New  Hall,  when  the 
expectant  justice  of  the  common  pleas 
was  'introduced  with  ^eat  solemnity, 
and  was  thus  addressed  by  Lord  Camp- 
bell: —  "Mr.  Vaughan  Williams,  on 
account  of  the  absence  of  the  treasurer, 
I  am  unexpectedly  called  upon,  as  the 
senior  bencher  present,  to  address  yon 
on  your  taking  leave  of  this  society, 
with  the  view  of  your  being  created  a 
judge.  The  task  is  easy  and  agreeable ; 
for  I  have  marked  your  career  from  your 
early  youth,  and  1  am  well  acquainted 
with  your  extraordinary  merit.  Having 
received  a  sound  classical  education, 
which  ought  always  to  be  the  foundation 
of  professional  eminence,  you  began  the 
study  of  the  law,  and  you  pursued  it 
diligently,  liberally,  and  systematically, 
having  before  your  eyes  the  example  of 
yoar  revered  father,  who  was  one  of  the 
most  deeply  learned  common  lawyers  of 
modern  times,  and  who,  if  it  had  pleased 
Providence  to  prolong  his  life,  must 
have  reached  the  highest  professional 
honors.  Soon  after  you  were  caUed  to 
the  bar,  you  aflforded  proofs  of  your  pro- 
ficiency, by  giving  to  the  world  —  along 
with  an  associate  who  was  worthy  to 
join  you  in  such  an  undertaking,  and 
who  has  long  adorned  the  judgment 
seat  (Mr.  Justice  Patteson)  —  an  ^ition 
of  your  father's  works,  enriching  and 
elucidating  them  with  annotations  of  the 
highest  value.  You  afterwards  pub- 
lished a  work  of  your  own  upon  a  very 
important  branch  of  the  law,  most  scien- 
tifically arranged,  and  distinguished  by 
such  accuracy  that  not  only  practition- 


ers, but  judges,  are  ready  to  appeal  to 
it  as  authority.  Your  progress  at  the 
bar  has  been  most  creditable.  Despis- 
ing the  arts  by  which  some  seek  to  force 
themselves  into  notoriety,  you  have  only 
striven  to  qualify  yourself  as  an  advo- 
cate, and  zealously  and  honorably  to 
conduct  Uie  causes  of  the  clients  who 
have  solicited  your  patronage.  Thus 
you  have  gradually  risen  to  be  the  head 
of  your  circuit,  and  to  occupy  an  envia- 
ble position  in  Westminster-hall.  For 
some  time  every  man  there  has  been  of 
opinion  that,  next  to  himself,  you  were 
the  fittest  person  to  be  raised  to  the 
bench  —  duly  estimating  your  integrity, 
your  temper,  and  your  manners,  as  well 
as  your  learning  and  ability.  On  this 
ground  you  have  been  selected  on  the 
vacancy  caused  by  the  death  of  my  la- 
mented friend,  Mr.  Justice  Williams. 
I  have  the  means  of  knowing  that  the 
Lord  Chancellor,  the  constitutional  ad- 
viser of  the  Crown  on  such  an  occasion, 
uninfluenced  by  any  party  or  personal 
considerations,  was  only  solicitous  to 
find  the  roan  who,  from  his  accomplish- 
ments and  his  character,  was  best  qual- 
ified to  perform  the  duties  of  the  office, 
and  that  he  acted  upon  the  maxim,  de* 
iur  digniort,  I  am  confident,  like  all 
who  hear  me,  that  his  anticipations  will 
be  fulfilled,  and  that  hereafter  you  will 
be  classed  with  Hale  and  other  great 
judges  who  have  reflected  so  much  lus- 
tre on  this  society.  I  must  say  that  we 
do  not  take  leave  of  you  with  regret, 
since  such  is  your  destiny.  I  have  now 
only,  according  to  ancient  usage,  to  pre- 
sent to  you  a  purse  containing  ten  gui- 
neas, as  a  retaining  fee  to  plead  for  us 
during  the  fleeting  moments  that  you 
are  supposed  to  practise  as  a  serjeant-at- 
law,  and  earnestly  to  wish  that  you  may 
long,  in  health  and  happiness,  enjoy  the 
high  office  of  a  judge,  to  which  we 
know  you  will  be  an  ornament."  The 
bell  was  then  tolled,  Mr.  Vaughan  Wil- 
liams was  warmly  congratulated  on  his 
elevation,  and  the  company  dispersed. 

To  the  Editor  of  the  Law  Reporter, 

Capital  Punishment  in  Louis- 
iana.— The  legislature  of  this  state 
has  taken,  I  believe,  the  first  step  to- 
wards abolishing  capital  punishment 
by  the  passage  of  a  law,  (approved 
May  29,  1846,)  which  reads  as  follows: 
**  An  act  authorizing  juries  to  qualify 
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their  yerdict  in  capital  cases,  and  re- 
stricting punishment  upon  a  qualified 
▼erdict  to  hard  labor  for  life  in  the 
^tate  penitentiary. 

Section  1.  fie  it  enacted  by  the 
senate  and  house  of  representatives 
of  the  state  of  Louisiana,  in  general 
assembly  convened.  That  in  all  cases 
where  the  punishment  denounced  by 
law  is  death,  it  shall  be  lawful  for  the 
jury  to  quahfy  their  verdict  by  adding 
thereto  ^'  without  capital  punishment." 

Section  2.  Be  it  further  enacted. 
Sic.  That  whenever  the  jury  shall 
return  a  verdict  qualified  as  aforesaid, 
the  person  convicted  shall  only  be  sen- 
tenced to  hard  labor  for  life,  in,  the  state 
penitentiary.  r.  m.  c. 

New  Orleans,  October  21,  1846. 

To  OUR  Readers. — The  article  on 
the  trial  of  Abner  Baker,  in  our  pre- 
sent number,  relates  to  one  of  the  most 
extraordinary  criminal  trials  that  ever 
took  place  m  this  country.  It  is  the 
production  of  one  of  our  ablest  cor- 
respondents, a  gentleman  well  known, 
as  a  medical  jurisprudent,  on  both  sides 
of  the  Atlantic.  It  was  originally  pre- 
pared for  a  scientific  journal,  and  is 
reprinted  here  by  consent  of  the  writer. 

The  reports  of  the  late  slave  case 
in  New  York,  in  the  present  number, 
have  been  compiled  from  the  newspa- 
pers of  that  city,  but  we  have  reason 
to  believe  that  they  are  correct. 

Several  articles  prepared  for  this 
number  are  necessarily  omitted  for 
want  of  room. 


It  MMBeUi  that  thb  word  Aotdk-pot,  la  In  EnflU)  t  paddinf , 
i»r  lo  thb  pudtUnf  !•  not  coramonlj  pat  on«  thlof  ajooe,  but 
on«  ihinf  with  other  thinp  put  tot^iht.  —  IdiUtton,  ^:i87, 
171  a. 

Having  occasion,  recently,  to  examine  the 
records  of  the  selectmen  or  the  town  of  Bos- 
ton, in  relation  to  the  powers  exercised  over 
•objects  not  specifically  named  in  the  old 
statutes,  we  noticed  the  following  votes :  — 
"  Fdmuiry  23,  1787.  Mr.  Hamlin,  the  hav- 
wird,  is  permitted  to  exchao^  an  old 
boll  for  a  young  one ;  or  to  dispose  of  the 
same  to  the  best  advantage.  AprU  10, 1787. 
Mr.  Hamlin  is  directed  to  procure  one 
more  good  bull,  making  in  all,  4  bulls,  the 
number  requirea  by  the  town  by-laws.  May 
20,  1789.  Mr.  Hamlin,  appeared  and  in- 
formed the  selectmen,  that  one  of  the  town 
bulls  bad  this  dav,  so  gored  a  borse,  owned 
by  Ezra  Davis,  or  Roxbury,  as  that  its  death 
was  expected.    May    2j  1789.    Mr.   Sever 


appointed  to  dispose  of  the  boll  which  i, 

the  borse.  June  3,  1789.  Voted  that  Mr. 
Ezra  Davis  of  Roxbury,  be  paid  nine  pounds 
lawful  money,  for  which  ne  is  to  have  t 
draft  next  draft  day,  being  in  fiill  for  the 
damage  sustained  by  his  korse  being  goMlei 
by  the  town  bull." 


Wirt's  Life  of  Patrick  Henry,  is 
sive  in  its  laudations  of  the  Virginia  orator. 
Sometime  after  it  was  published,  the  antbet 
was  cross-examininff  a  witness,  and,  in  oi- 
der  to  show  his  credulity,  asked  him  if  bt 
had  ever  read  Riley's  IVarrative,  and  if  so, 
whether  he  thought  it  was  true  ?  "  Oh  yes," 
said  the  witness,  *<  I  have  read  it  and  be- 
lieve every  word  of  it."  The  opposing  cooa- 
sel  then  asked  the  witness,  "  did  yon  ever 
read  Wirt's  Life  of  Patrick  Henry  ?"  "Yes." 
"  Do  you  believe  that  to  be  true  ?  "  "  N(S 
no,"  was  the  reply,  "  I  can't  go  that." 

We  regret  to  learn  from  the  October  nnia- 
ber  of  the  Pennsylvania  Law  Joamal,  tbat 
the  editors,  Messrs.  Wallace  and  Webstef, 
have  retired  from  the  work.  In  their  hands 
the  Journal  has  been  an  instructive  and  ose- 
ful  work,  conducted  with  industry  and  sae- 
cess,  and  marked  with  uniform  ooortesy  and 
ffood  judgment.  They  do  not  intimate  wba 
their  successors  are  to  be,  but  state  that  they 
"  are  eminently  qualified  in  every  respect  fi 
the  task,  and  possess  such  other  advanta^ 
as  will  enable  them  to  add  ^freatly  to  the  u- 
terest  and  value  of  the  pnbhcation. 


When  Chief  Justice  Williams,  of  Ver- 
mont, lately  declared  his  resolution  to  leavQ 
the  bench  of  the  supreme  court,  at  the 
close  of  the  term,  a  meeting  of  the  Rutland 
county  bar  was  held,  at  which  resolntioos 
were  passed  strongly  expressive  of  the  regret 
of  the  bar,  at  the  determination  of  the 
learned  chief  justice,  "  to  retire  from  a  po- 
sition which  he  has  so  long  occupied  and  so 
highly  endowed." 

We  have  on  hand  a  report  of  the  trial  of 
Ezra  Canney  for  a  capital  offence.  The 
verdict,  which  was  rouraer  in  the  second  de- 
cree, reminds  our  correspondent  of  the  trid 
m  New  York,  for  horse-stealing,  when  the 
punishment  was  death.  Being  unwilling  to 
nave  a  man  hung  for  lo  small  an  offence,  the 
jury  returned  a  verdict  of  mansUxvghter. 

James  Newbury,  Groom,  aged  94,  lalely 
convicted  in  the  central  criminal  coort. 
London,  of  sending  a  letter  to  a  member  ot 
parliament,  demanding  money  under  a  threat 
of  charging  him  with  an  abominable  ofience, 
was  sentenced  to  transportation  for  tweaiy 
years. 

The  trusted  of  Franklin  CoUese,  Pens., 
one  of  the  oldest  incorporated  and  endowed 
institutions  in  the  country,  have  unanimously 
elected  the  Hon.  Ellis  f Lewis,  Professor  of 
Law  and  Medical  Jurisprudence. 

We]  have  received  several  new  books 
which  will  be  noticed  hereafter. 
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DiBD,  at  the  Norfolk  House,  Roxbury, 
on  Thursday,  November 26,  Hon.  Jonathan 
P.  Rogers,  a  distinguished  member  of  the 
Suffolk  Bar,  aged  45.  He  was  a  native  of 
Aaeusta,  Maine,  and  was  originally  a  shoe- 
maker. He  commenced  the  study  of  his 
profession  in  bis  native  town,  but  finished 
Lis  studies  in  Bangor  with  Hill  and  Star- 
rett.  He  was  several  years  a  partner  with 
Ex-Governor  Kent,  and  rapidly  rose  to  the 
head  of  the  profession  in  Penobscot  county, 
where,  as  a  lawyer,  he  had  the  highest 
respect  of  the  public  and  the  bar.  Wben 
he  left  Bangor,  a  public  dinner  was  given 
him  by  his  professional  brethren.  A  no- 
lice  of  the  deceased,  appeared  in  the  Bos- 
ton Morning  Post,  which  we  copy  below. 

Death  of  a  disUmpjtished  lawyer, — Jona< 
than  P.  Rogers,  Esq.,  one  of  the  ablest 
lawyers  of  this  commonwealth,  died  at  the 
Noriblk  House,  Roxbury,  November  26,  af- 
ter a  painful  and  protracted  illness,  at  the 
affjB  of  46.  He  was  formerly  attorney- gene- 
ral of  Maine,' but.  in  December  1840,  follow- 
ing the  current  ot  important  legal  business, 
he  removed  to  this  city,  and  entered  upon 
ihe  practice  of  his  profession,  his  reputation 
for  eminent  abilities  having  preceded  him 
through  the  representations  of  tne  late  Judge 
Story  and  Daniel  Webster,  who  had  known 
him  well  as  a  practitioner  in  the  courts  of 
Maine.  It  was  not  long  after  he  established 
himself  here  before  he  became  engaged  in 
several  cases  of  magnitude,  calculated  to 
task  the  highest  leg^al  powers,  and,  by  the 
skill,  learning  and  judgment  which  he  dis- 
played in  conducting  them^  he  confirmed 
the  favorable  impression  of  his  talents  which 
bad  been  previously  entertained  in  the  hig[ber 
circles  orthe  profession.  He  was  particu- 
larly dlsting[uished  for  the  closeness  and 
rapidity  of  his  reasoning  powers,  and  for  the 
clearness  of  his  statements,  the  severe  sim- 
plicity of  his  language,  and  the  manly  dig- 
nity of  his  manner  In  presenting  his  views 
to  the  court  or  jnry.  In  his  arguments  he 
exhibited  very  little,  if  any,  of  the  fire  of 
eloquence,  and  no  man  could  be  less  dis- 
torbed  by  the  display  of  that  quality  in  an 


antagonist.  His  mode  of  examining  a  fair 
and  intelligent  witness  was  respectful,  and 
at  the  same  time  thorough  and  enective,  and, 
without  manifesting  any  impatience  in  deal- 
ing with  a  stupid,  or  swifl,  or  reluctant  wit- 
ness, he  never  failed  to  make  him  exhibit 
himself  in  his  true  light  before  the  jury. 
The  comprehensiveness  of  his  mind  enablml 
him  to  present  the  general  and  real  merits 
of  a  case  with  remaikable  strength  and  con- 
ciseness ;  and  such  was  his  cool  tenacity  of 
purpose,  that  no  amount  of  interruption  by 
his  opponent  could  divert  him  from  the 
course  of  argument  which  he  had  laid  down 
for  himself.  He  was  prompt  in  turning  to 
account  the  casaalties  whicn  occurred  in  his 
favor  in  the  progress  of  a  cause,  but  never 
indulged  in  expressions  of  exultation,  nor 
appeared  embarrassed  when  taken  by  sur- 
prise by  an  unexpected  piece  of  evidence 
adverse  to  bis  own  side.  By  the  frequent 
display  of  these  great  qualities  as  an  advo- 
cate, he  had  began  to  be  generally  known 
throughout  the  commonwealth,  when,  in 
February  last,  he  was  taken  down  with  the 
lung  fever.  He  partially  recovered  from  the 
attack,  and  occasionally  appeared  in  court 
during  the  past  summer,  but  very  much  en- 
feebled in  body,  and  at  length,  though  his 
mfnd  seemed  as  strong  as  ever,  he  was  com- 
pelled to  withdraw  from  business,  and  con- 
fine himself  to  his  chamber.  Feeling  great 
confidence  in  the  natural  strength  of  ms  con- 
stitution, he  expressed  a  belief  that  he  should 
recover  long  after  his  friends  and  family  had 
given  up  all  hopes.  He  continued  to  take 
an  interest  in  public  events  up  to  the  very 
last  moment,  as  it  were,  and  about  an  hour 
before  he  drew  his  last  breath,  he  called  for 
and  read  a  newspaper.  In  private.  Col. 
Rogers  was  much  endeared  to  a  large  circle 
of  friends,  who  were  warmly  attached  to 
him  on  account  of  his  social  and  generous 
disposition,  while  they  cherished  a  profound 
respect  for  bis  superior  mental  powers,  as 
evinced  in  the  course  of  his  professional 
career.  Besides  numerous  intimate  personal 
friends,  he  has  left  a  wife  and  two  children 
to  mourn  his  death. 


In0obent0  in  itlassacljusetta. 


Ifum  oflowlTem. 

ItaidMoe. 

Oe«ip.Uoo. 

or  Proeeedinfi. 

Nameof  MMterorJudf*. 

AdaiDS,  Thoinafl, 

B<i9ton, 

Merchant, 

Oct.  28, 

Ellis  Gray  Loring. 
J.  O.  AblMJlt. 

AndrewP,  Parks  L 

fjowell, 

Trader, 

Sept.  15, 

Badger,  James  M. 
Bird,  George  W. 
Blist,  William  W. 

Chelfea, 

Providon  Dealer, 

Oct.  39 

Ellis  Gray  Loring. 
0.  Prescott,  J.  P. 

New  Bedford, 

Bookaeller, 

"      31 

SpringAeld, 

Physician, 

"      10, 

Justice  Willard. 

Bkmd,  Putnam  B. 

Ctaarlestown, 

Watchman, 

«*       6 

George  W.  Warren. 
Bradford  Sumner. 

Brwiford,  George  C. 
Brown,  Gardner  K. 

RuatnD, 

Trader, 

a      83^ 

DncuU, 

Yeoman, 

Sept.  11. 

Joslah  G.  AbboU. 
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Name  of  loMlvenu 

Beaidence. 

OccapMioa. 

NuneorMatfarorJsdft. 

BuUard,  Cromwell  et  al. 
Burke,  VnactHd  B. 

Boston, 

Merchant, 

OcU   13, 

Bradford  Samner. 

Boston, 
rsprlngfield, 

ForwatdiDgHercbt, 

"       8, 

EUis  Gray  Locing. 

Butters,  Clmrles  B. 

Tailor, 

"    27, 

£.  D.  Beaclu 

Huxton,  Rufus, 

Charlton, 

Yeoman. 

"     14, 

Chas.  W.  HarlaiMn 

Chamberlain,  Calvin  T. 

lAtwell, 

Stable  Keeper, 

Pept.  10, 

J.  G.  Abbott, 

Cbesley,  Jobo  H.  et  al. 

Boston, 

Provision  Dealer, 

Oct.  22, 

Bradford  isumner. 

Child,  Asaph  B.ctal. 

Boston, 

Dentist, 

«»    16, 

Bradford  Buiaoec. 

Chlld<i,  Oliver  B. 

Fairhaven, 

Trader, 

««    23, 

O.  PrescoU,  J.  F. 

earnings,  Allen  et  aL 

Boston, 

Plane  Makers, 

«    30, 

Bradford  Sumner. 

Derry,  Muses, 

Wendell, 

Laborer, 

Sept.  21. 

Rich'd  E.  Newooah, 

Dexter,  Tlieodore  George, 

Boston, 

Trader, 

Ocu    3, 

William  MinoU 

Dodge,  Temple, 

Salem, 

Painter, 

"    J» 

David  Roberts. 

Dorr,  E,  M. 

Bovtoii, 

Manufacturer, 

"    10, 

Bradford  tiunner. 

Downing,  Frederick, 
Drake,  Thomas,  Jr. 

Kufield, 

Machinist, 
Biacksmith, 

"      6. 

Laban  Marcy. 
S.  Leiand,  J. P. 

Quincy, 

"      8, 

Dulton,  William  P. 

Koxbury, 

Baker, 

«    87, 

8.  Leiand,  J.  P. 

Elliolt,  Charles  E. 

Roxbury, 

Merchant  TtUlor, 

"      5, 

S.  Leiand,  J.  P. 

Field,  George, 

Taunton, 

Laborer, 

"      7 

Horatio  Pratu 

Gilroan,  SnmiieI,Jr.et«l. 

Boston, 

Provision  Dealer, 

"    29, 

Bradford  Samner. 

Green,  Ceuhns  M. 
Hildrelh,  Jairus  C. 

Cambridge, 

Trader, 

"    20 

George  W.  Warrea. 

Lowell, 

Painter, 

««    26, 

George  W.  Wanea. 
Z.  Eddy. 
Bradford  Somnsr. 

Holmes,  Zacheus, 

Wareham, 

Yeomao, 

Aug.  17, 

Bbvey,  Henry  A. 

Boston, 
.Springfield, 

Coach  &  Carr*e  Man. 

Oct.  20, 

Howe,  Elijah,  Jr. 

Machinls^ 

"    20, 

E  D.  Beacli. 

flowe,  Francis  D. 

Maiden, 

Cordwainer, 

"    26, 

George  W.  Wairaa. 

Uoyt,  Adam, 

Boeloo, 

Irider, 

"    29 

Bradford  Sumner. 

Hiickins,  Abraro  W. 

Boston, 

Housewrlght, 

••    21, 

George  S.  UUUrd. 

JeweU,  George, 

Rowley, 

Tannery  Currier, 

"    ^€ 

John  G.  King 

Jones,  Owen, 

5?alem. 

^boe  Manufdcturer, 

"      6 

David  Roberts. 

Kegan,  Patrick, 

Boston, 

Merchant, 

"    23 

Ellis  Gray  Loring. 

Kimball,  George, 

Boston, 

Clerk, 

"     13, 

Ellla  Gray  Loriog. 

Kingman,  Chsrles  B. 

Boston, 

Bookbinder, 

"      2 

Bradford  Sumner. 

Leaay.  John  B. 
Lclana,  Ezra, 

Boston, 

Hatier. 

Boot  Manuractarer, 

"    97 

Bradford  Snniner. 

Mendon, 

"      1 

Henry  Cbaala. 

Lincoln,  Marvin, 

Tipringfield, 

Carpenter, 

"      9, 

E.D.  Beacb. 

Livermore,  Elijah, 

Boston, 

Trader, 

"    24, 

Bradford  Sumnet. 

Loud,  Albert  B.  et  al. 

Boston, 

Trader, 

•*    22, 

George  8.  Uiliard. 

McAnally,  Patrick, 
Moore,  VVillism, 

Fall  River, 
Springfield, 

Laborer, 

"    30, 

C.  J.  Holmes. 

Crockery  Ware  Mer. 

"    7 

Ju9Uce  WUlard. 

Mnrdock,  Warren, 

Wareham, 

ManuOicturer, 

BepL  7, 

Z.£ddy. 

Oimsbee,  Caleb  L. 

Fairfaavea, 

Baker, 

Ocu  96 

O.  Preecon,  J.  P. 

Page,  John  C. 

Dnnvers, 

Brickmaker, 

SepL    7, 

John  G.  King. 

Palmer,  Edwin  A. 

Boston, 

Trader, 

*'      8 

William  MinoU 

Paul,  Theodore, 

Middolborougb, 

Yeoman, 

"    19, 

Z.  Eddy. 

Pelrce,  Charles, 

Charlestown, 

Mason, 

Oct.  23, 

Bradford  Saaiaer. 

Pond,  Abner  A. 

Leicester, 

Merchant, 

Sept    5, 
f*    25, 

fsanc  Davis. 

Pope,  Isaiah  P.  et  al. 

Fall  River, 

Trader, 

C.  i.  Holmes. 

Preston,  t^umner. 

riooih  Hadley, 

Carpenter  t  Joiner, 

Oct.  23, 

C.  P.  HnnUngtoB. 

auimby,  I'hilip,  Jr. 

Haverhill, 

Housewrlght, 
Carpenter, 

"    29, 

Jamea  H.  Duncaa. 

auinn,  George  W. 

Worcester, 

"    30 

Chas.W.Hartsbon. 

Bay,  Augiiatiis  J. 

I.ee, 

Yeoman, 

"     10, 

William  F.  VTaUMC 

Kead,  Marcus  et  al. 

Boston, 

I'lanemaker, 

"    30, 

Bradford  Sumner. 

Reed,  Henry  M. 

Boston, 

Painter, 

"      5,' 

George  &  tlUUrd. 
Oliver  Prcwoii,  J.  P- 
IChas.  W.  Haitshen. 

Renningloii,  Thomas, 
Richardson,  Joeiah, 

New  Bedfbrd, 
Worcfrster, 

Carpenter, 
Beermaker, 

«*    1?, 
"     16, 

Ricliardson,  James, 

Owtr>n, 

Confectioner, 

«♦     13, 
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The  title  of  the  volume  lying  before  us  which  ^  have  just  pre- 
faced above,  is  one,  which  we  doubt  not,  will  have  suggested  to 
every  intelligent  lawyer  the  supply  of  an  important  deficiency. 
Such,  at  least,  was  the  anticipation  which  gave  a  glow  to  our 
thoughts  as  we  read  its  advertisement  in  the  newspaper.  Just  the 
desideratum !  we  almost  involuntarily  exclaimed.  Nor  did  the 
appearance  of  the  volume,  when  we  took  it  up  for  examination, 
abate  the  eagerness  of  our  expectations ;  a  handsome,  well  bound 
octavo,  of  nearly  seven  hundred  pages,  with  good  type  and  paper, 
and  outwardly  sustaining  the  pretensions  of  its  title.  But  will' the 
contents  answer  to  the  exterior  ?  was  the  next  inquiry ;  and  this  is 
a  question  which  we  have  taken  more  time  to  answer,  as  well  out 
of  justice  to  the  author,  as  for  the  benefit  of  our  readers. 

We  are  constrained  to  say,  then,  that  the  book  does  not  entirely 
meet  our  expectations.  It  undoubtedly  contains  some  contribu- 
tions of  value  to  the  criminal  department  of  American  jurispru- 


*  A  Treatise  on  the  Criminal  Law  of  the  United  States,  comprising  a  Digest  of 
the  Penal  Statutes  of  the  General  Government,  and  of  MassachusettSi  New  York, 
Pennsylvania,  and  Virginia;  with  the  Decisions  on  Cases  arising  upon  those  Stat- 
ntes ;  together  with  the  English  and  American  Authorities  upon  Criminal  Law  in 
general.  By  Francis  Wharton.  Philadelphia ;  Kay  &  Brother.  Pittsburgh ;  C- 
H.  Kay.    8vo.    pp.  688. 
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dence ;  but  it  is  neither  an  authoritative  treatise  on  our  own  adju- 
dications, nor  by  any  means  an  accurate  and  complete  reduction 
of  the  English.  It  bears  marks  of  much  research  and  diligence; 
but  is  neither  comprehensive  or  complete  enough  for  an  historical 
or  theoretic  disquisition  of  its  subject,  nor  close  and  thorough 
enough  for  practical  and  professional  purposes.  We  had  two 
points  of  inquiry  uppermost  in  our  mind  in  examining  it.  Does  it 
contain  all  the  cases  ?  Or,  without  professing  completeness  in  that 
particular, — does  it  furnish  any  new  and  valuable  commentary  upon 
the  unsettled  questions  of  its  province  ?  We  may  mention  a  third 
which  found  a  place  among  our  hopes,  but  which  we  suppose  we 
bad  hardly  a  right  to  expect  to  have  met  in  a  book  intended  for 
professional  use  ;  though  it  is  one  which  we  trust  will  one  day  be 
gratified.  Does  it  suggest  anything  for  the  systematizing  or  statute 
amelioration  of  our  present  diversified  and  defective  penal  law  ? 

Without  making  any  complaint  of  disappointment  in  this  latter 
regard^  we  proceed  to  give  as  fully  and  as  fairly  as  our  limits  will 
permit,  the  results  at  which  we  have  arrived  in  answering  the  two 
other  inquiries.  We  do  not  find  all  the  cases  brought  together. 
In  respect  to  the  English,  the  deficiency  is  palpable.  Whether  the 
neglect  b  intentional,  and  from  a  design  to  impress  an  American 
character  as  much  as  possible  upon  the  work,  we  do  not  under- 
stand. But  if  Mr.  Wharton  had  this  in  view,  he  certainly  seems 
to  have  abandoned  his  principle  in  all  those  instances  where  be 
quotes  nothing  but  English  authorities  in  corroboration  of  his  text 
We  are  puzzled,  indeed,  to  make  out  his  scheme.  For  much  the 
greater  part  of  the  way  nothing  but  English  standard  law,  corrobo- 
rated by  Hale  and  Hawkins,  and  yet  no  reference  to  the  later  Eng- 
lish writers,  or  their  collections  of  cases.  We  have  not  yet  detected 
a  reference  to  Boscoe,  Deacon,  or  Gabbett,  and  hardly  more  than  a 
bare  mention  of  Chitty  and  Russell.  He  says,  to  be  sure,  in  his 
preface,  that  '^  it  would  be  trespassing  too  much  on  the  time  and 
patience  of  the  profession  to  do  more  than  give  full  abstracts  of 
such  (treatises)  as  bear  upon  our  system : "  but  why,  if  he  does 
not  cite  the  cases,  does  he  not  at  least  give  us  a  reference  to  the 
'  passages  of  the  text- writers,  where  we  may  find  them  collected  for 
ourselves  ?  We  have  our  fears  that  he  discards  too  much  of  the 
jurisprudence  of  the  mother  country,  under  his  views  of  selection 
and  abstraction.  At  least  so  far  as  the  collection  of  English  law  is 
concerned  we  are  not  yet  prepared  to  throw  aside  our  old  favorites 
already  named,  and  more  especially  a  new  favorite  in  the  shape  of 
Mr.  Greaves's  last  edition  of  Bussell. 

Nor  is  Mr.  Wharton's  collection  of  American  cases  to  be  relied 
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on  ;  though  he  has  taken  a  wider  range  of  research  than  any  of 
his  predecessors,  and  brought  into  notice  trials  and  decisions  which 
might  have  ordinarily  been  overlooked.  We  will  enforce  our  re- 
mark with  a  few  examples,  though  we  hope  not  to  seem  to  have 
enlisted  in  a  partisan  censure  of  his  labors. 

Under  the  head  of  Burglary,  the  recent  important  decision  of 
the  Massachusetts  supreme  court,  Tully  v.  The  Commonwealth^ 
(4  Met.  357,)  that  the  statute  definition  of  house-breaking  has  done 
away  with  the  common  law  requisitions  of  the  ofience,  so  that  bur* 
planter  no  longer  makes  a  part  of  the  quo  modo  of  the  crime,  is 
omitted.  At  least  we  have  sought  in  vain  for  it  under  the  chapter 
on  Burglary,  and  we  find  no  mention  of  the  case  by  way  of  quali- 
fication to  the  statement  on  page  367  —  the  well  known  statement 
of  the  common  law  principle  —  "  that  the  ofience  must  not  only  be 
laid  to  be  done  feloniously,  but  also  burglariously;  which  is  a  term 
of  art,  and  cannot  be  expressed  by  any  other  word  or  circumlocu* 
lion."  We  call  the  decision  an  important  one,  because  in  connec- 
tion with  a  class  of  cases  which  have  begun  to  form  a  line  of  prece- 
dents in  the  Massachusetts  courts,  Josslyn  v.  The  CommomaecUth^ 
(6  Met.  236) ;  Decoe  v.  The  Commonwealthj  (3  Met.  316)  ;  Com- 
numwealth  v.  Squire^  (1  Met.  258),  the  old  landmarks  of  the  com- 
mon law  are  fast  vanishing  in  the  jurisprudence  of  that  respectable 
commonwealth,  before  the  supposed  efficacy  of  statute-phraseology 
—  phraseology  too,  which  has  hardly  changed  a  whit  for  the  last 
half  century,  and  under  which  common  law  technicalities  had 
hitherto  been  deemed  indispensable. 

There  is  no  title,  at  all,  of  Judgment  or  Sentence.  Accordingly 
we  miss  a  series  of  Massachusetts  decisions,  sixteen  at  least  in 
number,  running  back  to  the  year  1820,  (the  date  of  a  new  pro- 
vision in  her  legislation,)  and  which  form  a  complete  system  of 
jurisprudence  upon  a  branch  of  law  peculiarly  American.  We 
allude  to  what  is  called  the  Additional  Sentence  law,  growing  out 
of  penitentiary  punishments,  by  which  a  re-committed  convict  is 
made  liable  to  an  additional  sentence,  on  the  bare  ground  of  his 
recommitment.  This  is  a  procedure  which  is  recognized  in  the 
statutes  of  at  least  eight  other  states  than  Massachusetts,  and  there- 
fore these  ^ases  are  too  important  to  have  been  omitted. 

Under  the  same  head,  and  throughout  the  book,  we  find  the 
omission  of  most,  if  not  all,  the  American  cases  where  questions  of 
legality  of  sentence  have  arisen  on  writs  of  error  or  otherwise. 
This  is  quite  a  full  head,  embracing  in  Massachusetts  alone,  up- 
wards of  twenty  decisions.  (See  also  Metcalf  and  Perkins's  Digest, 
Title,  Conviction^  where  the  cases  are  carefully  collected  down  to 
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1835.)  Some  of  this  class,  if  not  the  most  important,  are  certainly 
among  the  most  novel  and  curious  criminal  cases  to  be  found  in 
the  books.  Thus,  in  Massachusetts,  it  is  held,  in  Commonwealth 
V.  Loudf  (3  Met.  323,)  that  where  an  illegal  sentence  has  been 
served  out^  it  shall  have  at  least  the  effect  to  protect  the  prisoner 
from  another  punishment  for  the  very  same  thing,  though  imposed 
according  to  more  accurate  formalities.  But  if  he  be  proceeded 
against  as  a  re-commitled  convict,  by  information  —  the  infonna- 
tion  setting  out  his  previous  convictions  —  he  vjrill  be  liable  to  an 
additional  punishment,  though  all  those  previous  convictions  are 
erroneous  on  their  face ;  the  court  in  such  case  being  bound  to 
regard  a  judgment  as  valid,  until  reversed  on  error.  Wilde  v.  The 
Commonweallhj  (2  Met.  408) ;  Hopkins  v.  The  CommonweaUh^  (3 
Met.  460.)  The  hardship  of  the  practical  working  of  this  decision, 
in  making  a  convict  liable  to  additional  punishment  on  the  very 
ground  of  former  erroneous  sentences,  has  been  remedied  in  part 
by  legislation  —  Stat.  1843,  chap.  80  ;  which  contains^  provision, 
that  before  any  additional  punishment  shall  be  imposed  upon  the 
convict  in  such  case,  it  shall  be  the  duty  of  the  Judge  to  suggest  to 
the  prosecuting  officer  the  filing  of  a  writ  of  error  to  reverse  the 
former  erroneous  judgment,  and  to  order  stay  of  sentence  till  the 
question  of  its  validity  can  be  heard  in  the  court  of  errors.  So  he 
is  only  entitled  to  one  writ  of  error  to  ascertain  his  tights ;  and  the 
court  will  not  reconsider  their  opinion  upon  any  point  of  law  which 
was  open  on  the  former  hearing,  however  manifest  the  newly  dis- 
covered error.  Booth  v.  The  Cammonwealtlij  (7  Met.  285.)  A 
mistake  in  any  part  of  a  criminal  sentence,  however  small,  vitiates 
the  whole :  and  the  prisoner  is  not  liable  to  further  procedure. 
Shepherd  t.  TJie  Commontoealthj  (2  Met.  419) ;  Christian  v.  Tie 
Commonwealth^  (5  Met.  530.)  And  it  makes  no  difference  whether 
the  mistake  makes  in  his  favor  by  way  of  an  award  of  sentence, 
less  than  the  statute  requisition,  or  against  him  by  way  of  a  greater. 
Wihle  V.  The  Commonwealth,  (2  Met.  408) ;  Stevens  v.  Tlie  Com- 
monwealthy  (4  Met.  360.)  These  two  last  points  are  but  an  affirm- 
ance of  the  recent  English  cases  of  King  v,  EUis,  (5  B.  &  C. 
395,)  and  King  v.  Bourne,  (7  Ad.  &  El.  58)  ;  and  of  the  Lrish, 
Reg.  V.  Hartnett,  (Jebb's  Cr.  Cas.  302.)  In  this  latter  case  the 
prisoner  had  been  sentenced  to  be  hung ;  and  on  the  judgment's 
being  reversed  for  omitting  the  order  that  his  body  should  be  given 
up  for  dissection,  it  was  held  that  he  was  entitled  to  go  scot  free 
of  all  punishment.  The  author  quotes  and  gives  a  pretty  full  ab- 
stract of  the  recent  important  decision  in  Reg.  v.  Daniel  O^Connell, 
(11  Clark  &  Finnelly,  15,)  establishing  the  law  of  England,  that 
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one  good  count  will  not  uphold  a  criminal  judgment  entered  gen- 
erally, where  the  same  indictment  contains  others  which  are  bad. 
But  he  omits  to  draw  attention  to  what  we  consider  a  fundamental 
doctrine  of  the  case,  that  this  is  so  iq)on  error  ;  whereas  he  puts 
the  decision  under  the  head  of  Arrest  of  Judgment.  On  this  point 
we  notice  the  omission  to  put  in  contrast  with  the  decision  of  the 
house  of  lords,  two  American  cases,  at  least,  decided  on  error,  in 
conflict  with  it  —  Jennings  \.  The  Commomaealih^  (17  Pick.  80,) 
and  Carlton  v.  The  Commonwealth^  (5  Met.  532) ;  though  he  cites 
another  case  in  which,  we  believe,  these  are  referred  to. 

We  will  only  allude  to  one  further  head  under  which  we  have 
noted  a  deficiency  in  citation  of  the  authorities :  and  we  only  do  it 
because  of  the  general  interest  of  the  question.  And  that  is  upon 
the  point,  whether  a  demurrer  to  an  indictment  for  a  misdemeanor 
risks  the  defendant's  whole  case,  so  that  he  will  not  be  allowed  to 
plead  over  after  judgment  against  him.  Mr.  Wharton's  remarks 
upon  this  head  are  (p.  133-4,)  '<  In  the  English  courts,  at  the  pre- 
sent day,  it  seems  that  the  defendant  shall  have  judgment  of  re- 
^poTuieas  ouster ^  in  every  case  of  felony  where  his  demurrer  is  ad- 
judged against  him ;  for  where  he  unwarily  discloses  to  the  court 
the  facts  of  his  case,  and  demands  their  advice  whether  they  amount 
to  felony,  they  will  not  record  or  notice  the  confession  ;  and  a  de- 
murrer rests  on  the  same  principle.  There  is  a  distinction,  how- 
ever, between  felonies  and  misdemeanors,  for  in  the  latter,  if  the 
defendant  demur  to  the  indictment,  whether  in  abatement  or  other- 
wise, and  fail  on  the  argument,  he  shall  not  have  judgment  to  an- 
swer over,  but  the  decision  will  operate  as  a  conviction.  In  this 
country  the  general  practice  has  been,  in  such  cases,  where  there 
is  on  the  face  of  the  pleading  no  admission  of  criminality  on  the 
part  of  the  defendant,  to  give  judgment  quod  respondeas  omter^  and 
the  English  distinction  does  not  seem  to  be  recognized."  In  a 
recent  case  before  the  Mtissachusetts  supreme  court,  however, 
(unreported),  where  a  demurrer  had  been  filed  at  the  suggestion 
of  tfae  court  below  to  test  the  validity  of  an  indictment  for  a  misde- 
meanor, and  where  the  ofiSce  and  effect  of  the  demurrer  were  thos 
drawn  in  question,  the  court  considered  the  point  altogether  unset* 
tied,  and  signified  to  counsel  that  they  would  not  hear  argument 
upon  the  question  of  law  intended  to  be  raised,  except  upon  the 
footing  of  rendering  final  judgment  on  the  whole  matter,  pro* 
vided  they  should  come  to  the  conclusion  that  the  demurrer  put 
the  whole  in  issue.  The  case  involving  merits,  the  counsel  there- 
upon withdrew  his  demurrer,  and  the  point  was  left  undecided. 
But  the  court  had  before  them,  at  that  time,  one  American  autbor-^ 
39* 
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ity,  at  least,  which  our  author  does  not  cite,  Evans  v.  The  Cam- 
numwealth,  (3  Met.  453.)  The  Vermont  case  of  State  v.  WHkins, 
(17  Verm.  151,)  has  come  out  since  the  preparation  of  his  volume 
for  the  press,  we  presume.  But  the  following  recent  English  cases, 
showing  an  important  qualification  of  his  statement,  are  not  em- 
braced in  his  citations.  Eeg.  v.  Odgers,  (2  M.  &  Rob.  479) ;  jR^. 
V.  PhillpotSj  (1  Car.  &  Kir.  114,  note  b.) ;  Reg.  v.  Boweftj  (Ih. 
flOl) ;  Reg.  V.  Birmingham  and  Gloucester  Railway^  (3  Ad.  &  El. 
N.  S.  223.)  From  the  three  first  of  these  quotations  it  would  ap- 
pear that  the  defendant  is  not  entitled  to  plead  over  as  a  matter  of 
right  in  all  cases  of  felony,  after  demurrer  overruled,  filed  on  his 
part ;  and  in  the  latter,  the  queen's  bench  even  allowed  counsel 
to  file  a  demurrer  to  an  indictment  for  nlisdemeanor,  upon  the  ex- 
press understanding  of  liberty  to  plead  over  if  the  judgment  should 
be  against  the  demurrer. 

The  second  point  of  examination  which  we  proposed  at  the  out- 
set,* in  reference  to  Mr.  Wharton's  treatise,  was  the  exercise  of 
comment  and  discrimination  upon  the  conflicting  decisions  and  un- 
settled questions  of  his  department.  And  here  the  topic  which  we 
have  just  touched  upon,  namely,  the  distinction  between  felonies 
and  misdemeanors,  suggests  one  important  subject  which  we  should 
naturally  expect  to  find  thoroughly  discussed  in  a  treatise  upon  Amer- 
ican criminal  law.  The  distinction,  in  old  English  law,  is  daid)t- 
ful  and  shadowy  enough  ;  but  has  it  ever  been  legitimately  trans- 
planted into  our  jurisprudence,  and  in  what  shape  is  it  recognized 
here  at  the  present  day  ? 

How  do  we  find  these  inquiries  disposed  of  in  Mr.  Wharton's 
book?  Twenty  lines,  in  his  first  chapter,  seem  to  embrace  all 
that  he  has  to  say  of  the  matter.  Perhaps  the  four  following,  on 
the  first  page,  sum  up  his  opinions  as  much  as  any  extract  whieh 
can  be  selected.  "  In  this  country,  with  a  few  exceptions,  the 
common  law  classification  has  obtained;  the  principal  felonies 
being  received  as  they  originally  existed,  and  their  number  bemg 
increased  as  the  exigencies  of  society  prompted."  If  this  latter 
clause  means  to  state  that  felonies  were  punished  as  at  common 
law,  in  this  country,  according  as  the  courts  saw  fit  to  multiply 
them  without  statute  authority,  we  doubt  the  correctness  of  the 
position;  at  least  for  the  latitude  of  New  England.  We  have 
yet  to  find  any  authentic  statement  of  capital  punishment  being 
enforced  in  that  section  of  the  country,  without  express  statute. 
Perhaps  judgment  of  limb  may,  in  some  instances,  have  been 
exacted.  But  the  following  case  from  Connecticut  practice,  a  state 
by  no  means  remarkable  for  judicial  scrupulousness  in  criminal 
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matters,  seeras  to  demonstrate  that  not  even  that  extent  of  author- 
ity was  ever  assumed  by  the  courts  there.  "  In  1743,  the  superior 
court  suspended  judgment  against  a  malefactor  convicted  of  an 
atrocious  mayhem,  which  was  felony  by  common  law," — (but  which 
Chief  Justice  Parsons,  in  Commonwealth  v.  Neiaellj  7  Mass.  245,  de- 
nies was  ever  transplanted  as  a  felony  to  this  country,)  — "  because 
no  punishment  was  prescribed  by  statute^  and  petitioned  the  legisla- 
ture for  direction  ;  who  thereupon  resolved  *  that  the  judges  cause 
such  punishment  to  be  inflicted,  as  to  justice  appertains,  according 
to  their  best  skill  and  judgment.'  The  court  adopted  the  lex  talionis^ 
and  awarded  membrum  pro  membro.^^  State  v.  Danforth^  (3  Conn. 
120,  per  Peters,  J.)  And  three  Massachusetts  reported  cases,  at 
least.  Commonwealth  v.  Barlow,  (4  Mass.  439)  ;  Commonwealth  v. 
Newell,  (just  cited,)  and  Commonwealth  v.  Carroll,  (8  Mass.  490,) 
make  strongly  against  the  idea  of  any  other  crimes  being  puniihed 
as  felonies  than  those  expressly  made  such  by  statute.  We  do 
not,  however,  doubt  the  existence  of  the  fact  as  stated  by  Mr. 
Wharton,  (in  the  sense  in  which  we  interpret  him,)  in  reference  to 
South  Carolina,'  where  laws  as  old  as  the  Conquest  retain  their 
pristine  rigor  ;  and  perhaps  the  same  may  be  true  of  all  the  states 
south  of  New  England.  We  should  be  glad,  however,  to  see  more 
evidence  to  corroborate  the  statement  than  is  to  be  found  in  our 
author's  pages. 

In  this  connection  we  would  inquire  if  it  would  not  serve  a  use- 
ful purpose  in  any  treatise  on  American  law,  to  designate,  under 
the  head  of  each  state,  what  crimes  still  remain  felonies  in  its  code. 
Speaking  for  Massachusetts,  we  know  that  it  would  be  doing  a 
real  service  to  the  profession  —  perhaps,  even,  to  the  judiciary  — 
of  that  state,  to  clear  up  the  point.  At  any  rate  we  have  heard 
that  the  higher  branch  of  the  state  legislature  were  not  a  little  puz- 
zled, and  confessed  much  ignorance  upon  the  matter,  at  its  very 
last  winter's  session.  As  it  makes  a  part  of  Mr.  Wharton's  plan 
to  give  the  statute  offences  of  a  number  of  the  states,  and  the  deci- 
sions under  each  so  far  as  they  are  peculiar,  ranked  separately,  we 
think  he  might  without  much  diflSculty  have  carried  out  the  sug- 
gestion which  we  have  just  made,  or  given  his  opinion,  at  least,  in 
those  instances  where  the  line  of  distinction  is  not  apparent. 

Mr.  Wharton  limits  his  compilation  of  statute  offences,  as  his 
title-page  indicates,  with  few  exceptions,  to  only  four  of  the  states ; 

<  We  are  happy  to  see  that  the  governor,  in  his  recent  message,  recommends  tho 
establishment  of  a  penitentiary  for  that  state.  We  had  hoped  better  tbx  North 
Carolina  than  that  she  should  have  rejected  the  proposition  for  one,  as  she  has 
recently  done,  upon  direct  popular  vote  upon  the  question. 
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Massachusetts,  New  York,  Pennsylvania  and  Virginia,  besides  the 
enactments  of  the  federal  union.  So  far,  then,  as  the  local  statu- 
tory law  and  jurisprudence  of  the  other  states  is  peculiar,  so  far 
the  plan  of  his  work  is  left  incomplete.  We  are  aware,  however, 
of  the  bulk  of  volume  which  the  entire  digest  of  the  statute  crimi- 
nal law  of  the  states  would  require,  and  of  its  comparative  uniai- 
portance  for  general  purposes  when  made ;  and  if  the  profesBiOD 
in  the  different  states  find  all  their  state  cases  cited  under  one  head 
or  another,  we  do  not  know  that  we  should  have  any  right  to  re- 
mark upon  the  deficiency.  But  we  do  not  wish,  by  our  silence,  to 
be  construed  as  admitting  the  justice  of  the  selection  of  Virginia, 
for  one  of  the  four  states  whose  criminal  law  is  most  important  for 
general  consideration.  On  the  contrary,  we  think  her  criminal 
jurisprudence  quite  inferior  to  her  neighboring  sisters',  North  Caro- 
lina and  Tennessee — (owing,  this  may  be  in  the  case  of  North  Car- 
olina, to  her  severely  penal  statute  code,  and  want  of  penitentiary 
punishments,) — to  say  nothing  of  some  more  northerly  states,  not 
quite  so  old  in  duration,  or  so  abundant  from  their  size,  in  materi- 
als for  decisions.  And  as  for  her  statute  code,  if  the  revision  of 
1819  is  still  in  force,  as  we  see  it  mainly  is,  from  comparison  with 
Mr.  Wharton's  citations,  we  think  it  by  no  means  deserves  to  be 
quoted  as  a  specimen  of  American  legislation,  or  that  the  deciakms 
growing  out  of  it  are  of  any  great  value  beyond  the  line  of  the 
state's  jurisdiction.  Virginia  is  the  state  which  executed,  in  nine 
years,  the  major  part  of  two  hundred  and  three  prisoners,  under 
the  name  of  keeping  them  in  her  state  prison  ;  shutting  them  up  in 
such  kind  of  solitude,  and  permitting  such  neglect  of  medical  treat- 
ment, that  one  man  out  of  about  every  eight  within  the  penitra- 
tiary,  perished.  This  took  place  between  the  years  1824  and 
1833.  (See  Prison  Discipline  Society's  Report,  Vol.  II.,  p.  28&) 
She  is  the  state,  also,  which  has  lately  passed  the  law,  (for  the 
benefit  of  judicial  carelessness,  we  presume,)  that  if  a  prisoner  has 
received  one  illegal  sentence,  he  is  to  be  arrcugned  and.  receive 
another,  secundum  artem.  Whether  this  applies  in  cases  where 
the  lash  and  cropping  have  been  administered,  is  not  set  forth. 
Stat.  1845,  c.  70. 

Having  been  drawn  into  this  comment  upon  the  local  law  of  one 
state,  we  are  led  to  notice  our  author's  truly  republican  principle 
of  collating  the  cases,  and  extracting  from  them  what  he  calls  the 
American  law.  He  seems  to  hold  it  legally  as  well  as  politically 
true  that  all  the  states  are  equals,  and  as  good,  one  as  another. 
Hence  for  the  most  part  he  lets  their  judicial  decisions  speak  for 
themselves,  and  announce  their  own  doctrines  in  their  own  way. 
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So  far  as  we  can  discover,  he  rarely  exhibits  any  partiality  or  pre- 
ference in  his  mode  of  arranging  them,  now  putting  a  New  York 
or  Massachusetts  case  at  Ihc  head  of  his  list  of  citations,  and  now  a 
Delaware  or  Alabama  one.  The  decision  of  any  state,  however 
8mall,  and  however  small  the  decision,  serves  to  make  up  a  com- 
ponent part  of  his  digest.  If  the  authorities  differ,  it  is  so  many 
and  of  such  states  on  one  side,  and  so  many  and  of  such  other 
states  on  the  other.  There  seems  to  be  no  need  felt  of  striking  a 
balance  where  there  is  a  difference,  or  of  raising  a  question  where 
they  all  happen  to  agree.  And  on  the  other  hand  there  does  seem 
to  be  an  obligation  to  mention  cases  even  of  the  smallest  kind,  if 
they  happen  to  have  been  judicially  decided.  We  speak  some- 
what sweepingly,  we  are  aware ;  but  we  only  mean  to  characterize 
strongly  a  general  want  of  bold  and  vigorous  judgment  of  the  au- 
thor's own ;  such  as  we  are  sure,  from  his  occasional  comments  on 
New  Trials,  Homicide  and  Insanity,  he  is  capable  of  exercising,  if 
he  pleases. 

Now  tliis  free  and  equal  style  of  compilation,  and  let-alone  mode 
of  digesting,  though  necessary  and  excusable  within  certain  limits, 
—  excusable  on  the  ground  that  books  must  be  made  to  sell,  and 
necessary,  because  sectional  law,  however  meagre,  is  still  ike  law 
within  sectional  jurisdictions,  —  will  not  excuse  our  author  for 
adopting  into  his  republic  of  jurisprudence  certain  other  decisions 
and  books  of  decisions,  which  no  necessity  of  regarding  local  law 
compelled  him  to  recognize.  We  allude  to  a  class  of  reports  like 
Thachci's  and  Wheeler's  Criminal  Cases,  and  the  City  Hall  Re- 
oordeTy  with  decisions  or  dicta  from  which  he  plentifully  supplies 
his  pages.  These  books  are  not  American  law,  we  can  declare. 
They  never  came  into  the  Unioa  upon  any  just  principle,  even  by 
way  of  "  annexation,"  and  we  protest  against  their  making  a  part 
of  the  confederacy.  To  be  American,  we  trust,  jurisprudence  is 
not  to  become  synonymous  with  everything  common  and  cheap, 
and  own  for  its  essentials  the  opinions  and  impressions  of  every 
magisterial  lawgiver  in  the  land.  American  should  mean  free; 
and  so  far  from  servilely  adopting  and  repeating  the  oracular  re- 
sponses of  all  the  municipal  tripods  in  the  Union,  the  American 
jurist  should  feel  himself  authorized  to  call  in  question  even  the 
highest  authorities  of  the  highest  tribunals,  if  they  do  not  accord 
with  his  notions  of  right  reason.  The  jurist,  and,  least  of  all,  the 
American  jurist,  is  not  the  subject  of  any  state  or  local  jurisdiction. 
His  very  position  demands  eclecticism.  He  must  discriminate  and 
prefer  between  the  nine-and-twenty  judicatories  of  the  nation ;  and 
he  is  untrue  to  the  requisitions  of  bis  age  and  the  advantages  of  his 
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position,  if  he  does  not  assert  and  maintain  his  right  of  private  opi- 
nion and  independent  judgment.  Let  us  have  no  more  American 
books,  say  we,  which  have  no  mind  of  their  own.  L#ea8t  of  aU, 
let  not  the  commentator  on  criminal  law  in  America,  silently  ac- 
quiesce in  and  give  his  implied  sanction  to  the  chance-medley  of 
opinions  and  doctrines  and  modes  of  interpretation,  which  now 
make  up  the  bulk  of  our  decisions  in  that  department.  Let  it  be 
understood,  that  it  is  required  of  him  to  bring  to  his  task  "  the  spi- 
rit and  the  judgment  equal  or  superior,"  and  that  his  office  is  not 
ministerial  subservience,  but  revising  oversight. 

How  can  the  writer  on  our  general  criminal  law,  pass  by  in 
silence  such  decisions  and  principles  of  decision,  as  the  following, 
for  instance,  taken  from  the  reports  of  a  state  whose  civil  juris- 
prudence is  very  generally  respected !  — • "  It  is  a  fair  principle  of 
construction  to  extend  the  language  of  penal  statutes  beyond  their 
natural  import  and  plain  meaning,  provided  the  legislature  do  not 
interfere  to  express  their  disapprobation ;  and  the  court  will  con- 
tinue such  construction  till  the  law  is  settled  otherwise  by  rtalute : 
Hence  the  cabin  of  a  vessel,  is  either  a  dwelling-Iiotisef  or  a  shop, 
within  the  Statute  of  Burglary,  which  contains  no  mention  of  a  ves- 
sel.** Stale  V.  Carrier  J  (5  Day,  131).*  "  But  a  settled  practice  of 
sentencing  to  the  state  prison  for  life,  where  there  is  no  statute 
limiting  the  discretion  of  the  court  for  the  particular  ofience,  (the 
practice  being  at  least  so  far  settled  as  to  have  been  recognized 
five  times  within  seventeen  years,)  is  not  such  a  definite  determi- 
nation of  the  law  as  to  entitle  a  prisoner  to  trial  upon  indictment 
found  by  grand  jury,  where  the  constitution  provides  that  all  trials 
shall  be  so  had  in  case  the  pimishment  may  be  imprisonment  tot 
life ;  consequently  a  proceeding  by  information  at  the  motion  of 
the  prosecuting  officer,  is  an  allowable  one,  in  the  instance  of  the 
offence  in  question."  Stale  v.  Danforthj  (3  Conn.  R.  112.)  A 
decision  characterized  by  one  member  of  the  bench,  "  as  subver- 
sive of  a  government  of  laws.^  (See  per  Peters  J.  p.  124.)  Says 
the  learned  judge  just  quoted,  in  farther  comment  upon  other  cases 
in  the   same  state's  jurisprudence :  "  Our  learned  commentator 


"  By  way  of  contrast  with  this  decision,  we  invite  the  reader's  attention  to  the 
early  Massachusetts  case  of  Comnumtomlth  v.  McMonagU^  (1  Mass.  R.  517,)  where, 
under  the  Statute  of  Burglary,  containing  the  words  "  dvtrelling-house/'  **s^t*' 
"  or  other  building  whatsoever ^'*  it  was  held  that  a  store  was  not  a  shop^  and  must  be 
averred  to  be  a  building,  before  the  prisoner  could  suffer  judgment  upon  an  indict- 
ment under  it.  A  decision  upon  the  first  ground  certainly,  none  too  nice,  vpon  the 
authority  of  innumerable  English  precedents. 
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(Swift)  says,  *  courts  have  assumed  the  discretionary  power  of  pun- 
ishing as  misdemeanors  those  acts  they  deem  criminal,  though 
warranted  by  no  express  law  ;'  or,  in  the  language  of  this  court, 
*  public  shows  or  exhibitions  (and  of  course,  acts)  which  outrage 
decency,  shock  humanity,  or  are  contrary  to  good  morals,  are  pun- 
ished at  common  law.'  By  statute,  effecting  or  attempting  an  es- 
cape from  newgate,  is  punishable  by  imprisonment  therein ;  our 
courts  have  extended  it  to  other  prisons.  By  statute,  attempt- 
ing to  commit  a  rape  is  subject  to  the  same  punishment :  our 
courts  have  extended  it  to  administering  potions,  without  effect  or 
injury,  to  the  intent  to  provoke  unlawful  love.  By  the  civil  law, 
assuming  a  £alse  name  or  character  is  punishable  with  death ;  not 
at  all  by  statute  or  commpn  law ;  our  court  doom  such  offend- 
ers to  newgate.  It  is  said  the  exercjse  of  this  power  is  necessary. 
If  so,  statutes  are  unnecessary.'  If,  the  judiciary  is  competent  to 
€idopi  statutes,  define  crimes,  and  prescribe  punishments,  a  legisla- 
ture is  useless."  *  So,  in  the  same  state  it  has  been  held  that  a 
school'housey  is  an  out-housCy  within  the  Statute  of  Arson.  State  v. 
aSrien,  (2  Boot,  510.)  * 

And  yet  again  we  find  the  same  court  declaring,  that  the  true 
principle  of  construing  penal  statutes  compels  them  to  decisions 
like  the  two  following.  Where  a  statute,  providing  for  the  security 
of  the  city  of  New  Haven  from  fire,  enacted  that  no  dwelling- 
house  of  wood,  having  a  chimney  in  it,  should  be  erected  within 


^  A  ciurioat  specimen  of  the  jurisprtidence  or  legislation  of  the  same  st&te,  or  of 
both,  quite  illustrative  of  the  spirit  of  austerity  which  dictated  the  decision  against 
tove  potions,  just  remarked  upon,  is  afforded  id  the  recent  case  of  WUaoti  v.  TAs 
Aofe,  noticed  in  our  journal,  Vol.  vi.  p.  A^2 ;  where  a  man  was  sent  to  the  state 
prison  for  two  years  as  guilty  of  the  crime  of  incest,  for  marrying  and  cohabiting 
with  his  wife's  daughter  by  a  former  husband.  The  sentence  was  reversed  by  the 
npper  court,  on  the  ground  that  the  statute,  forbidding  a  man  to  marry  his  wife's 
daughter,  eoold  not  be  construed  to  cover  the  case  where  the  mother  had  first  died, 
—  the  relation  of  mother  and  daughter  ceasing  on  the  occurrence  of  that  event. 
We  are  not  quite  sure,  however,  whether,  as  matter  of  law,  the  decision  of  the 
lower  court  did  not  give  the  true  construction  to  this  statute  relic  of  the  blue  laws. 
The  enactment  is  one  derived  from  the  old  Mosaic  precepts  ;  and  under  the  same 
provision  in  Massachusetts,  derived  from  the  same  source,  the  commissioners  for 
revising  the  statutes  in  1836,  and  the  legislature  in  acting  upon  their  recommenda- 
tion, have  positively  fixed  by  statutot-y  declaration,  which  stands  for  law  at  this 
day,  that  in  the  case  acted  upon  by  the  Connecticut  courts,  the  marrying  parties 
are  gttilty  of  incest.  (Rev.  Stat.  ch.  75,  §3.  See  Ckmrnasumtra^  Report  earrespond- 
ing.)  So  at  least  we  read  the  statute,  though  its  termt  are  not  entirely  free  from 
ambiguity. 

'  In  the  language  of  the  court,  *'  a  most  important  out-house  to  all  the  inhabit- 
ants who  built  it."  But  we  are  liappy  to  see  such  a  ruling,^upon  such  a  reason, 
most  emphatically  repudiated  in  the  recent  case  of  State  v.  Bailey^  (10  Conn.  R. 
144.) 
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certain  limits,  it  was  no  offence  to  put  up  the  wooden  dwelling- 
house  and  build  the  chimney  for  it  on  the  outside.  Daggett  v.  The 
State^  (4  Conn.  60) ;  nor  to  turn  an  old  wooden  meeting-house 
into  a  dwelling-house,  and  occupy  it  as  such.  Booth  v.  The  Staie^ 
(4  Conn,  65.)  This  by  the  same  court,  which  had  held,  as  we 
have  seen,  that  a  cabin  of  a  vessel  was  a  dwelling-house,  for  the 
pains  and  penalties  of  burglary  !  We  are  tempted  to  express  our 
surprise,  in  the  same  connection,  that  the  court  should  have  over- 
looked or  overruled  Lord  Coke's  scriptural  law,  bearing  so  strongly 
upon  their  meeting-house  decision  :  That  "  whoever  breaks  and 
enters  a  church  to  steal,  is  guilty  of  burglary,  becatise  a  church  is 
the  dwelling-house  of  God ;  fpr  it  is  written,  *  my  house  shall  be 
called  a  house  of  prayer,  but  ye  have  made  it  a  den  of  thieves,* " 
—  a  dictum,  as  is  now  well  understood,  savoring  strongly  of  the 
character  of  a  pious  fraud.  But  more  seriously,  we  ask,  can  de- 
cisions like  the  above  go  into  the  body  of  American  law  uncriti- 
ciBed  and  unchallenged,  and  help  make  up  that  jurbprudence  in 
which  we  all  ought  to  take  a  common  pride  and  interest  ? 

Perhaps,  in  suspending  our  remarks  upon  Mr.  Wharton's  book 
at  this  point,  as  we  fehall  be  obliged  to,  we  shall  not  leave  the  fair 
estimate  of  its  worth  which  we  intend  to  convey.  We  hasten  to 
say,  then,  that  we  think  it  a  book  worth  its  price  to  the  criminal 
practitioner.  It  contains  a  much  fuller  collection  of  American 
cases  than  Russell,  with  the  able  editing  of  Mr.  Metcalf  at  an  early 
day,  and  of  Mr.  Sharswood  in  1844,  or  than  Chitty  with  Mr.  Per- 
kins's valuable  notes,  (ed.  1841),  or  than  Roscoe  in  Mr.  Shars- 
wood's  edition  of  1840.  Neither  is  it  an  imitation  or  re-vamping  of 
any  of  the  treatises  with  which  we  are  acquainted.  It  wants  at 
present  a  table  of  cases,  and  a  better  index,  which  perhaps  have 
led  to  a  greater  complaint  of  deficiencies  on  our  part  than  really 
exists ;  bilt  with  these,  which  we  trust  the  author  will  by  all  means 
supply  in  a  future  edition,  we  hesitate  not  to  say  that  it  will  be 
really  serviceable  to  any  one  who  is  disposed  to  investigate  the 
genera!  criminal  law  of  the  Union. 
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Circuit  Court  of  the  United  States^  Massachusetts  District^  October 

Term,  1846. 

Fuller  v.  Colby. 

A  seaman  stands  in  relation  to  the  master  of  a  Tessel  like  a  child  to  a  parent,  or 
an  apprentice  to  a  master,  or  a  scholar  to  a  teacher,  so  far  as  regards  obedient 
and  respectful  deportment,  and  is  punishable  corporally  for  a  deportment  or 
language  not  obedient  or  respectful. 

The  puobhroent,  however,  must  be  not  excessive,  considering  the  nature  of  the 
offence,  and  a  single  blow  with  the  hand,  producing  no  wound,  is  not  so. 

A  seaman,  on  receiving  such  a  blow  for  such  an  offence,  is  not  justified  in  draw- 
ing and  brandishing  a  knife  or  an  axe ;  nor  is  he  justified  in  using  them  to 
prevent  his  arrest,  whether  for  the  original  oflfence,  or  the  use  of  the  knife. 

The  master  is  authorized  to  order  the  mate  to  assist  him  to  make  such  an  arrest ; 
and  the  mate  and  the  master  may  seize  deadly  weapons  in  order  to  resist  those 
of  that  character  in  the  hands  of  the  seaman,  and  to  put  down  mutinous  and 
insnbordinate  conduct  in  him  and  the^rest  of  the  crew,  dangerous  to  the  ofiicers 
and  the  safety  of  the  vessel,  and  to  restore  order  and  obedience  on  board ;  and, 
if  necessary,  may  use  them  for  this  last  purpose.  A  seaman  has  no  right  to 
refuse  to  lay  down  such  deadly  weapons,  till  the  oficers  do  theirs  first,  and  is 
not  protected  from  further  violence  in  such  case  by  law,  if,  retreating  to  the 
prow  of  the  yessel,  or  by  any  other  course  than  obedience. 

Bat  if  then  punished  improperly,  or  too  severely  for  a  past  oflfence,  he  has  full 
redress  on  his  return  ;  or  if  attacked,  without  provocation  or  disobedience  on 
his  part,  he  can  defend  himself ;  and  under  all  excessive  blows  and  punishment 
for  disrespect  or  disobedience,  he  can  justify  as  a  child  or  apprentice  or  scholar 
resisting  the  excess. 

In  the  present  improyed  condition  of  seamen,  it  is  best  not  to  pnnish  corporally 
aay  except  minors  for  slight  offences,  and  unless  in  case  of  mutiny  and  immi- 
nent perU,  it  is  better  to  delay  all  punishment  till  the  parties  have  full  time  to 
become  cool,  and  apologize. 

This  was  a  libel  filed  before  Judge  Sprague,  in  the  district  court 
against  the  defendant  and  Reuben  Frye.  There  was  no  service 
on  Frye.  That  court  rendered  judgment  for  the  libellee,  and  from 
that  judgment  the  libellant  appealed.  The  case  came  on  for  hear- 
ing at  the  last  May  term  ;  and  the  substance  of  the  libel  appeared 
to  be  as  follows :  Fuller  having  been  hired  as  a  seaman  on  board 
the  ship  Clarissa  Andrews,  on  the  13th  March,  1845,  while  en- 
gaged at  sea  in  mending  some  sails,  alleged  that  the  master  charg- 
ed him  with  sewing  uneven,  and  struck  him,  and  swore  at  him, 
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and  went  to  his  cabin  for  his  pistols,  and  called  for  his  mate,  and 
both  followed  him,  one  with  pistols  and  the  other  with  a  belaying- 
pin.  The  libellant  took  up  an  axe  to  defend  himself,  and  refusing 
to  lay  it  down,  unless  the  mate  first  laid  down  the  pin,  the  master 
fired  at  him,  and  wounded  his  face  with  shot,  and  put  out  one  of 
bis  eyes,  and  endangered  the  sight  of  the  other ;  and  afterwards  on 
the  voyage  inhumanly  placed  him  in  irons,  to  his  great  damage,  in 
the  sum  of  $1999. 

The  Answer  of  the  captain  admitted  the  shipping  of  the  libellant 
as  alleged,  but  averred  that  he  did  not  perform  his  duty  faithfully, 
or  obey  orders,  but  tried  to  excite  mutiny,  and  to  use  his  knife 
against  Ihe  enforcement  of  orders.  It  further  averred,  that  while 
the  libellant  was  mending  the  sail,  and  was  asked  why  he  did  not 
sew  straight,  he  replied,  that  he  sewed  it  as  directed  by  the  captain. 
The  latter  told  him  to  give  him  none  of  his  insolence,  and  the 
libellant  replied,  "  I  am  no  more  insolent  than  you ;"  which,  being 
language  not  proper  to  his  commander,  on  board  a  vessel  in  pre- 
sence of  the  rest  of  the  crew,  the  libellee  struck,  or  slapped  his  head 
with  his  open  hand ;  whereupon  the  libellant  drew  his  knife,  mod 
the  libellee  called  on  the  mate  to  assist  in  securing  him.  It  aver- 
red, next,  that  when  the  mate  came  forward  for  this  purpose,  the 
libellant  made  two  passes  at  him  with  his  knife,  and  that  the  libel- 
lee then  ordered  the  male  to  knock  him  over  with  the  capstan  bar, 
if  not  able  otherwise  to  disarm  him ;  that  the  libellant  then  seized 
an  axe  and  threatened  to  cut  down  whomsoever  approached  him, 
and  retreated  under  a  boat,  and  refused  absolutely  and  uncondi- 
tionally to  return  to  duty.  It  staled  further,  that  all  the  crew  then 
left  their  stations,  and  two  of  them  refused  any  assistance  to  the 
captain,  and  one  encouraged  the  libellant, — whereupon  the  libellee 
deemed  it  necessary  to  procure  arms  and  subdue  the  ofienders, 
and  ordered  him  to  put  down  the  axe,  or  he  should  fire  ;  and  the 
libellant  replying  he  should  not,  he  took  aim  at  his  right  arm,  by 
which  the  axe  was  held,  and  with  a  pistol  loaded  only  with  shot, 
and  standing  eleven  feet  from  him ;  that  his  wounds  were  carefully 
dressed  as  soon  as  the  ship,  which  was  drifting  without  anybody  at 
the  helm,  could  be  got  under  way,  and  the  men  recalled  to  do^. 
In  respect  to  the  confinement  of  the  libellant  in  irons,  it  was  aver- 
red not  to  have  been  till  his  conduct  indicated  there  was  danger  in 
his  being  at  large ;  and  on  reaching  the  port  of  Havre,  he  was 
placed  in  the  hospital  till  the  vessel  sailed  for  this  country,  when 
he  was  brought  home  in  a  cabin,  and  allowed  to  come  on  deck  at 
times,  and  in  no  way  treated  with  harshness,  nor.  essentially  in- 
jured. 
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Leave  was  asked  and  given  to  amend  the  answer ;  but  as  the 
amendment  was  offered  since  the  testimony  was  closed,  the  libel- 
lant  was  allowed  time  to  take  further  evidence  and  ask  further 
questions  of  his  witnesses,  to  explain  or  rebut  it,  if  by  filing  an 
affidavit  he  expected  he  should  be  able  to  rebut  it.  The  testimony 
in  the  case  was  mostly  in  depositions ;  and  the  court  requested  the 
rest  of  it,  after  hearing  two  witnesses  orally,  to  be  taken  before  a 
magistrate  or  commissioner,  with  notice  to  the  opposite  party.' 
The  evidence  will  be  stated  in  connection  with  the  opinion  of  the 
court,  and  the  conclusions  formed  from  it,  so  far  as  they  may  seem 
to  be  material. 

F.  W.  Sawyer y  for  the  libellant. 
Bigdow  and  Clarke^  for  the  libellee. 

Woodbury,  J.  Most  of  the  testimony  in  this  case,  as  to  the  dis- 
pnled  points,  comes,  on  the  one  side  from  seamen,  and  on  the 
other  from  the  mates,  corroborated  by  two  or  three  of  the  sea- 
men. The  former  witnesses  for  the  libellant  give  an  aspect  to  th^ 
case  more  as  set  out  in  the  libel ;  while  the  latter,  for  the  libellee, 
tend  strongly  to  sustain  the  averments  in  the  answer.  In  relation 
to  the  points  most  material,  the  contradictions  are  not  so  strong  as 
on  some  subordinate  questions  of  very  little  moment  in  settling  the 
rights  of  the  parties.  It  must  be  admitted,  from  all  the  proof,  that 
the  libellant  in  the  end  suffered  severely  ;  was  shot  down,  put  in 
irons,  and  deprived  for  some  time  of  his  liberty.  This  was  done 
by  the  respondent,  and  it  is  certain  that  he  should  be  made  to  atone 
for  it  fully,  unless  showing  a  justification  by  the  misconduct  of  the 
Ubellant,  and  the  legal  authority  of  the  captain,  either  to  punish 
him  to  such  an  extent,  or  to  do  the  acts  he  did  in  the  suppression 
of  mutinous  behavior  by  the  libellant,  and  in  the  preservation  of 
the  vessel,  crew,  and  cargo,  under  the  captain's  charge.  The 
truth  of  the  case  can  best  be  ascertained  by  examining  the 
facts  chronologically,  and  applying  the  law  to  them  as  we  go 
along,  after  fixing  what  they  are,  as  near  as  may  be.  amidst  the 
conflicting  testimony  and  circumstances  with  which  the  truth  is 
surrounded.  It  is  stated  by  both  classes  of  witnesses,  that  the 
libellant  first  used  language  which,  however  usual  in  private  life 


'  In  admiralty  cases,  this  court  would  have  the  testimony  taken  in  writing,  when 
•onvenient,  if  it  is  to  go  up  to  another  court ;  otherwise  oral.  (Dunlap's  Adm.  Pr. 
^1*3;  2  Br.  Ct.  of  Adm.  428.)  In  the  supreme  court  it  is  heard  only  in  writing. 
(3  Wheat.  77.) 
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between  persons  in  like  stations,  was,  from  a  seaman  to  his  com- 
mander, before  the  rest  of  the  crew,  and  at  sea,  at  least  disrespect- 
ful if  not  insolent.  It  was  of  bad  example  to  others,  considering 
the  relations  which  exist  between  officers  and  their  men,  and  which 
relations  demand  towards  the  former  a  courtesy  and  obedience 
that  are  necessary,  if  not  indispensable  to  preserve  order  and  safety 
to  both  life  and  property  on  board. 

The  next  material  fact  testified  to  on  all  sides,  and  admitted  in 
the  answer,  is,  that  the  captain  returned  or  punished  this  language 
with  a  blow.  Some  of  the  witnesses  say  two  blows ;  others  speak 
of  but  one.  The  general  character  given  of  the  captain  is  not  that 
of  harshness  or  quickness  of  temper  and  great  severity,  but  rather 
the  reverse  ;  while  that  of  Fuller,  though  not  bad  in  the  opinion  of 
some  of  the  witnesses,  was  such  that,  according  to  a  part  of  the 
evidence,  he  had  previously  stated  he  would  take  no  short  answers 
from  any  of  the  officers.  The  voice  of  the  captain  on  this  occa- 
sion, is  also  sworn  to  have  been  mild ;  while  that  of  Fuller  was 
harsh  and  angry.  I  am  inclined  then  to  the  conclusion,  on  all  the 
evidence,  that  the  blow  struck  by  the  captain  was  a  single  one, 
and  not  severe  ;  nor  was  it  cruel  or  unusual.  He  swears  it  was 
with  the  open  hand.  No  one  pretends  it  knocked  the  libellant 
over,  or  left  any  mark  or  bruise.  It  was  not  then  a  cruel  punish- 
ment ;  and  we  all  know  it  not  to  have  been  an  unusual  one.  The 
conclusion  is,  that  if  not  entirely  justifiable,  it  was  still  not  so  much 
beyond  what  the  disrespectful  language  of  the  libellant  provoked 
for  punishment,  and  excused,  as  to  justify  him  in  drawing  a  dan- 
gerous weapon^  and  making,  as  some  of  the  witnesses  testify,  two 
passes  Avith  it  at  the  mate  when  he  came  forward  to  secure  the 
libellant,  under  the  commands  of  his  superior.  At  the  lime  the 
captain  called  for  the  mate,  according  to  some  of  the  evidence,  the 
libellant  drew  his  knife,  and  said  to  the  captain,  '^  I  will  be  damned 
if  you  flog  me.'*  And  the  truth  probably  is,  from  all  the  evidence 
as  to  this  point,  that  he  drew  the  knife  rather  to  prevent  further 
punishment  anticipated  than  on  account  of  the  blow  he  had  receiv- 
ed, or  in  mere  retaliation  of  it.  Neither  his  life  nor  limbs  were 
then  in  danger,  and  it  was  his  duty  to  have  obeyed  the  commands 
of  the  captain  to  lay  down  his  weapon,  and  submit  to  the  discipline 
of  the  ship ;  and  if  that  had  then  been  carried  further,  and  into  a 
severity  not  justified  by  the  facts  and  the  law,  he  would  be  entitled 
to,  and  would  doubtless  have  received  ample  redress  on  his  return 
home.  (4  Wash.  C.  C.  340 ;  1  Peters's  Ad.  R.  171,  192.)  The 
acts  of  congress  punish  a  captain  for  extreme  severity  and  miscon- 
duct, as  well  as  a  seaman  for  disobedience.    This  court  will  always 
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be  quite  as  anxious  to  redress  any  wrongs  inflicted  on  the  less  in- 
telligent seaman,  as  on  his  more  educated  officer,  —  the  law  de- 
manding a  strict  adherence  to  duty  from  both,  proper  language  no 
less  than  proper  acts,  as  the  only  means  of  protecting  the  rights  of 
both,  and  rendering  their  situations  respectable,  and  securing  the 
interests  and  welfare  of  all  concerned  in  the  voyage.  (See  Untied 
States  V.  Peterson  et  al,  Mass.  Dist.,  May  term,  1846.) 

So  far,  then,  as  this  blow,  standing  alone  and  independent  of  the 
firing,  and  wounding  afterwards,  is  now  set  up  as  a  separate  ground 
for  recovering  damage,  it  would  seem,  if  technically  unjustifiable, 
to  warrant  no  damages  but  nominal  ones  —  no  others  from  it  hav- 
ing been  proved  or  pretended  to  exist.  But  so  slight  a  blow  as  a 
punishment  for  insolence  seems  to  me  not  a  crime  in  a  captain. 
In  common  cases  between  individuals,  it  it  true  that  words  do 
never  justify  blows ;  but  between  officers  and  seamen  all  blows 
are  proper  for  disobedience  and  insolence,  which  are  justifiable  by 
a  parent  to  a  child.  (See  cases  cited  hereafter.)  It  is  the  peculiar 
relation  between  the  parties,  which  changes  their  rights  and 
powers.  A  parent  may  strike  a  child  for  disrespectful  words,  and, 
on  a  like  principle,  may  a  captain  strike  a  seaman,  notwithstanding 
what  is  said  in  Cushman  v.  Ryan^  (1  Story  R.  100,  106.)  It 
must  be  done,  however,  mildly,  moderately,  judiciously,  but  still  it 
may  be  so  done,  and  not  going  beyond  that — for  that  alone 
damages  ought  not  to  be  given,  where  the  seaman  who  is  struck, 
first  forgot  his  duties  and  treated  his  superior  with  disrespect,  and 
especially  as  here,  where  no  actual  damages  were  sustained  by  the 
blow.  Li  the  present  instance,  by  this  blow  no  wound  was  inflict- 
ed —  no  blood  drawn  —  no  weapon  used  —  no  flogging  given,  nor 
whipping  with  rope,  stick  or  cane.  And  though  under  sudden  im- 
pulse and  disrespectful  words,  Colby  may  have  struck  a  slight  blow 
with  his  hand,  which  had  better  have  been  omitted,  and  confine- 
ment, or  some  other  punishment  substituted,  yet  I  could  not  say 
that  a  parent  so  acting  was  liable  to  damages  to  a  child  so  offend- 
ing, and  the  law  is  the  same  on  these  subjects  between  masters  and 
seamen.  It  is  a  little  singular,  that  as  long  ago  as  by  the  laws  of 
Oleron,  it  was  provided,  "  if  any  of  the  mariners  impudently  con- 
tradict the  master,  he  (the  seaman)  also  ought  to  pay  eight  den- 
iers,  and  if  the  master  strike  any  of  the  mariners,  he  (the  seaman) 
ought  to  bear  with  the  first  stroke,  be  it  with  the  fist  or  open  hand  ; 
but  if  the  master  strikes  him  more  than  one  blow  he  may  defend 
himself."     (Art.  12  in  1  Pat.  Ad.  Rep.  26,  Appendix.) 

The  first  point  made  then  is,  in  my  opinion,  not  sustained  so  as 
to  show  any  right  to  damages  for  the  blow  then  struck.  The 
40* 
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• 
libellant,  on  the  contrary,  having  committed  the  first  offence  by  dis- 
respect, and,  not  being  punished  for  it  with  any  severity  or  cruelty, 
or  damage  whatever.     He  was  wrong  in  the  second  place,   in 
drawing  a  dangerous  weapon  and  brandishing  it  at  his  officers. 
Remembering  this,  we  are  prepared  to  proceed  to  the  next  ground 
set  up  in  the  libel  and  argument  for  recovering  damages,  in  con- 
sequence of  the  subsequent  firing  of  the  pistol  at  the  libellant  by 
Colby.     In  deciding  justly  on  this,  it  will  be  proper  to  examine 
the  history  and  progress  of  the  transaction  after  what  has  been 
already  explained.     Without  discriminating  as  to  these,  with  care, 
the  facts  existing  at  different  times  and  the  rights  existing  under 
different  states  of  things,  and  different  powers  and  liabilities  of  the 
parties  will  be  in  danger  of  confusion,  and  of  producing  erroneous 
conclusions.     It  seems,  that  the  master   at  once  gave  the  mate 
orders  to  lake  Fuller  into  custody,  and  the  next  material  evidence 
relates  to  the  drawing  of  his  knife  by  Fuller,  to  the  seizure  of  the 
belaying  pin  by  the  mate,  and  then  of  the  axe  by  the  libellant ; 
and  his  threats  to  use  it  against  any  one,  including  the  captain  or 
any  officer,  who  should  approach  to  arrest  or  disarm  him,  and  his 
refusal  to  lay  the  axe  down,  notwithstanding  the  repeated  orders 
of  the  captain,  unless  the  mate  would  first  lay  down  the  capstan 
bar,  which  he  held  in  his  hands.     But  the  whole  testimony  shows 
that  the  mate  had  no  orders  or  design  to  use  the  capstan  bar  unless 
it  became  necessary  to  disarm  the  libellant.     His  whole  object  with 
it  was  the  arrest  of  Fuller.     There  was  no  danger,  then,  of  great 
bodily  injury  from  the  mate  or  master  using  the  bar,  if  Fuller  had 
laid  down  the  axe  and  knife  and  obeyed  orders,  whatever  confine- 
ment or  other  and  further  punLshment  might  be  anticipated  for  his 
original  offence.     It  was,  therefore,  his  duty  to  lay  down  his  wea- 
pons, as  Qommanded  ;   and  he  was  in  further  wrong  to  stand  out 
for  conditions  and  terms  with  his  officers  before  laying  them  down. 
His  attitude  in  resisting  them  and  disobeying  them  in  this  way, 
about  which  most  or  all  of  the  witnesses  agree  in  their  evidence, 
was  also  of  evil  example  on  board.     It  led  one  of  the  crew  to  unite 
with  him  in  disobedience.    It  induced  another  to  cheer  him  on.    It 
caused  the  man  at  the  wheel  to  abandon  his  post  —  the  last  post 
to  be  left  under  any  peril ;  and  led  to  great  disorder  and  danger  in 
the  whole  vessel.     Indeed,  Fuller  seems  to  have  avowed  principles 
as  to  subordination  at  different  times  after  coming  on  board,  which 
compel  the  court,  however   unwillingly,   to  put  an  unfavorable 
construction  on  his  acts,  and  often  to  credit  the  evidence  for  the 
captain  when  it  conflicts  with  that  of  Fuller  concerning  his  mo- 
tives and  conduct.     Firstly,  as  testified,  Fuller  bad  expressed  the 
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determination  to  take  "  no  short  answers  "  from  his  officers  ;  next, 
not  to  submit  to  any  flogging ;  and  finally,  he  would  use  and  not 
lay  down  deadly  weapons,  and  would  disobey  all  orders  to  do  it, 
until  the  officers  should  make  terms  with  him  and  previously  dis- 
arm themselves. 

Such  insubordinate  resolutions  naturally  led  to  disorder  and 
mutiny,  and  at  last  involved  the  whole  crew  in  danger,  as  well  as 
the  vessel  and  cargo.     It  is  true,  some  cases  say  that  the  sailor 
may  oppose  a  further  infliction  of  personal  chastisement  by  escap- 
ing  and  even  by  resistance,  so  far  as  to  protect  himself  against 
injury,    (3  Wash.  C.  C.  526.)     But  this  might  mean  resistance  to 
protect  himself  against  undeserved  and  great  bodily  injury,  and 
not  resistance  to  a  moderate  chastisement,  to  which  he  was  legally 
liable  for  some  ofi*ence.     Because,  if  legally  liable  to  it,  a  corres- 
pcmding  duty  is  imposed  on  him  to  submit  to  it,  and  on  the  master 
to  inflict  it.     Any  other  reasoning  or  conclusion  would  be  involved 
in  absurdity,  and  hence  courts  say  other  seamen  "  are  bound  to 
assist  the  master  to  constrain,  imprison,  and  bring  to  justice  any 
disobedient,  mutinous  and  rebellious  mariners."     (1  Peters's  Ad. 
192.)  That  the  master,  in  the  heat  of  the  moment,  may  have  con- 
templated putting  Fuller  under  arrest,  and  inflicting  some  further 
chastisement,  is  probable  from  the  evidence.     But  that  this  was 
likely  to  be  severe  if  Fuller  submitted  and  apologized,  unless  he 
provoked  more  by  brandishing  the  knife  and  axe  at  his  officers, 
and  refused  to  obey  them  by  laying  the  latter  down,  docs  not  seem 
probable  from  the  evidence,  and  did  not  in  my  view  justify  him  in 
persisting  not  to  obey  and  lay  them  down  till  others  of  the  crew 
thus  became  insubordinate  with  him  —  the  helm  abandoned,  and 
the   vessel  in   danger.     If  yielding   submission,  and  afterwards 
punished  immoderaiely^  ample  redress  would  have  been  given  to 
him  on  his  return  home.     (1  Peters's  Ad.  192.)    But  not  submit- 
ting, in  that  exigency  the  master  having  armed  himself,  as  de- 
scribed in  the  answer,  deemed  it  his  duty  to  disable  the  libellant  so 
as  to  make  the  arrest,  and  put  down  anything  like  mutiny  on  ship- 
board, and  restore  order  and  security.     Accordingly  the  captain 
then  fired  at  him,  and  thus  caused  the  injuries  most  complained  of. 
If  his  firing  became  necessary  to  regain  his  authority,  when  disre- 
garded and  trampled  on,  and  was  required  in  order  to  restore  obe- 
dience and  to  secure  the  vessel,  at  that  time  become  adrift,  how- 
ever severe  the  course,  and  however  painful  the  consequences,  it  is 
not  punishable  by  law.    United  States  v.  Peterson  et  al.  (Mass.  Dis. 
May,  1846.)    Considerable  latitude  of  judgment  must  be  allowed 
in  such  exigences  to  him  who  is  responsible  for  all  the  lives  and 
property  on  board.  . .         , 

Digitized  by  LjOOQIC 


404  RECENT  AMERICAN  DECISIONS. 

But  at  the  same  time,  on  such  occasions,  officers  must  exercise 
due  clemency  and  firmness  of  nerve.  The  peril  must  be  manifest 
—  the  disobedience  clear — and  the  step  taken  not  unusual,  not 
immoderate,  and  not  apparently  uncalled  for,  in  order  to  accom- 
plish a  justifiable  end  with  sufficient  promptness  and  certainty. 
Though  in  some  respects  questioned  and  questionable,  the  position 
of  the  libellee  was  probably  of  this  last  character. 

So  a  grand  jury  of  his  country  have  once  found,  and  so  the  dis- 
trict court  has  once  decided  in  this  prosecution.  (See  Law  £ep. 
March,  1846,  Judge  Sprague's  opinion.)  Whatever  of  impressioDS 
to  the  contrary  might,  in  some  particulars,  have  made  me  hesitatCi 
independent  of  these  findings,  these  last  weigh  something  in  mat- 
ters of  doubt.  They  do  not  and  should  not  induce  me  to  form  any 
conclusion  as  to  facts,  which  were  not  sustained  by  testimony  enti- 
tled to  credit.  But  decisions  below  in  admiralty  are  often  to  be 
presumed  correct  till  an  error  or  mistake  is  clearly  shown,  else  liti- 
gation would  be  encouraged.  Ctishman  v.  Ryan^  (1  Story  B, 
96-7.)  The  conclusiojis  in  favor  of  the  respondent  are  also 
strengthened  by  several  other  circumstances,  such  as  the  general 
considerations  growing  out  of  there  being  no  proof  of  his  having 
any  previous  hostility  or  grudge  towards  the  libellant — of  the  mild 
and  good  character  of  Captain  Colby  generally — of  his  attention 
to  Fuller's  wounds  subsequently,  and  placing  him  in  a  hospital 
while  in  port — of  his  keeping  him  in  irons  only  while  insubordi- 
nate—  of  his  going  before  the  American  consul,  at  Havre,  and 
exposing  all  the  ikcts  and  courting  an  investigation — and  of  his 
not  striking  the  libellant  at  all  till  disrespectfully  treated,  and  of 
his  not  firing  with  balls  instead  of  shot,  nor  so  near  to  Fuller  as 
likely  to  kill  him, — nor  at  all,  till  every  other  mode  had  failed  of 
producing  obedience  and  restoring  order,  without  making  what 
he  considered  a  derogatory  compromise  with  an  ofiender.  I  think 
the  testimony  competent,  too,  as  a  part  of  the  res  gesUB,  that  Colby 
said  at  the  time  of  the  transaction,  he  meant  not  to  fire  at  F.'s 
head,  but  the  arm  which  held  the  axe,  and  that  this  goes  far,  with 
the  other  facts  just  named,  to  repel  any  idea  of  his  intention  to  kill 
F.,  or  to  wound  him  so  severely  as  he  did. 

If  this  was  the  first  trial  of  this  case,  however,  I  should  doubt 
whether  the  exigency  was  so  very  pressing  and  dangerous  as  to 
have  required  so  strong  a  measure  as  using  fire-arms  without  some 
longer  delay,  and  some  further  attempts  in  the  mean  time  to  get 
the  ship  under  her  helm,  and  the  rest  of  the  crew  on  duty.  I  am 
also  inclmed  to  the  conclusion,  that,  had  he  left  the  Ubellant  till  that 
was  accomplished,  and  then  returned  and  remonstrated  against  hfa 
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dangerous  course,  after  he  had  enjoyed  time  to  become  cooler,  the 
firing  would  not  have  been  necessary ;  nor  would  this  have  evinced 
any  want  of  due  firmness,  but  less  of  passion.  Remembering, 
however,  on  such  occasions,  that  in  human  bosoms  passion  must 
exist,  more  or  less,  on  both  sides— that  men  of  different  tempera- 
ments and  habits  will  act  differently  in  the  same  cases,  and  with 
equal  honesty —and  that  obedience  is  often  necessary  to  be  prompt 
in  order  to  command  at  all  due  respect  and  influence  in  captains 
of  vessels,  (1  Peters's  Ad.  174,)  I  yield  something  of  my  doubts  on 
these  matters  to  the  latitude  of  judgment  and  differences  of  opinion 
incident  to  such  positions— •  to  the  obvious  fact  that  one  present 
can  judge  of  the  danger  better  than  the  absent — and  to  the  force 
of  the  two  findings  before  referred  to  in  his  favor.  In  relation  to 
the  subsequent  confinement  and  irons  put  on  the  libellant,  they 
were  natural  and  justifiable  after  the  violence  and  disobedience  he 
had  been  guilty  of —  the  officers  then  justly  believing  him  to  be  a 
dangerous  man.  Especially  was  it  justifiable  when  the  libellant, 
as  is  proved  by  some  of  the  witnesses,  still  evinced  an  insubordi- 
nate disposition ;  and  the  irons  were  then  continued  on,  only  till 
obedience  was  promised  and  confided  in. 

Many  adjudged  cases,  which  have  not  yet  been  cited,  seem  to 
lay  down  principles  that  fully  sustain  the  views  I  have  expressed 
as  to  the  law  on  the  facts,  according  to  their  aspect  to  my  mind 
under  the  contradictions  which  exist.  It  may  not  be  amiss  to  clas- 
sify and  present  several  of  them.  Thus  it  is  well  settled  that  a 
master  of  a  vessel  may  punish  a  seaman  for  disrespect,  disobedience 
or  disorder  on  board,  as  far  as  a  parent  may  a  child.  United  States 
v.  Freeman^  (4  Mason,  512) ;  Bangs  v.  Childj  (Ware,  606) ;  3, 
Kent's  Com.  181 ;  4  Wash.  C.  C.  340.  Other  cases  say,  as  far  as 
a  master  may  an  apprentice.  Case  of  the  Agincourt,  (1  Haggard's 
Ad.  271)  ;  or  a  schoolmaster  a  scholar.  14  John.  123,  by  Thomp- 
son, J.  To  stir  up  others  to  disobedience,  or  to  refuse  duty  on 
ship-board  by  a  seaman  is,  by  express  act  of  congress,  made  a 
crime.  The  master  has  a  right  to  respectful  demeanor,  as  well 
as  obedience.  4  Wash.  C.  C.  340 ;  Ware,  224 ;  United  States 
V.  Smith  Sf  Coombs,  (3  Wash.  C.  C.  525.)  But  this  right  is 
of  no  use  unless  he  is  justified  in  reasonably  enforcing  it, 
when  refused,  by  punishment  inflicted  by  himself.  United 
States  V.  Freeman,  (4  Mason,  511) ;  Thome  v.  White,  (1  Peters's 
Ad.  171.)  He  may,  therefore,  chastise  corporally,  as  well  as 
confine  when  treated  impertinently  or  disobeyed.  Michadson 
v.  Dermison,  (3  Day,  294) ;  Thompson  v.  Busch,  (4  Wash.  C.  C. 
340.)    But  he  must  not  punish  for  mere  immorality  as  a  man,  if 
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conducting  properly  as  a  seaman.  Ware,  506.  Nor  must  he 
chastise  for  offences  as  a  seaman  in  a  manner  indecent  1  Story, 
101.  All  punishment,  also,  must  be  inflicted  only  to  a  reasonable 
extent,  as  well  as  in  a  reasonable  and  decent  manner.  Abbott's 
Shipping,  176,  note ;  Brawn  v.  Howardy  (14  Johns.  123) ;  4  Map 
son,  812 ;  Turner^ s  case^  (Ware,  83) ;  Cushman  v.  Ryan^  (1  Story 
R.  100) ;  Lord  Stowell,  in  the  case  of  the  Lowther  CasUsy  (1  Hag- 
gard's Ad.  384) ;  1  Wash.  C.  C.  316.  But  when  justifiable  it  may 
continue,  with  proper  weapons,  till  submission  or  obedience  is  en- 
forced, else  the  power  becomes  npgatory,  abortive,  and  fails  to  pro- 
duce the  very  object  for  which  it  was  enforced.    3  Day's  R.  296. 

As  obedience  should  be  prompt  and  uncomplaining.  Ship  Ma^ 
tor,  (4  Mason,  87,)  and  the  master  sustained  while  enforcing  obe- 
dience, Rolf  et  al.  V.  Ship  Marian  (1  Peters's  Ad.  192,)  and  as  a 
master  often  has  not  physical  power  to  enforce  it,  he  may,  if  neces- 
sary, resort  to  weapons,  and  the  law  will  protect  him.  But  he 
must  resort  to  proper  weapons.  Thome  v.  Whiter  (1  Peters's  Ad. 
174,)  and  some  cases  limit  the  use  of  weapons,  and  especially 
deadly  ones,  to  the  prevention  of  mutiny  or  its  suppression,  and 
do  not  countenance  it  for  merely  punishing  past  offences.  3  Wash. 
C.  C.  526,  and  1  Peters's  Ad.  118.  But  such  weapons  may  be  used 
as  are  necessary  to  effect  the  object,  Abbott,  237,  note,  when  it  is 
to  obtain  obedience,  and  not  to  punish  for  a  past  offence.  Curtis 
on  Admiralty,  89,  90  ;  Bee's  Ad.  R.  248,  239.  And  much  more 
may  he  do  all  this  when  the  seaman  resorts  to  violence — deadly 
weapons  himself ;  and  the  crew  appear  mutinous,  and  the  vessel 
becomes  in  danger.  United  States  v.  Peterson^  (U.  S.  Circ.  Court, 
Mass.  Dist.,  May,  1846) ;  1  Holt  Shipp.  430.  If  the  captain  was, 
in  such  a  case,  to  stop  to  consult  others,  or  to  argue  the  case  long 
with  the  offender,  or  not  use  weapons  when  other  means  failed,  the 
vessel  might  be  lost.    Ware,  223. 

When  punishment  is  merited,  its  extent  cannot  be  weighed  very 
nicely  in  the  scale.  It  must  be  clearly  excessive,  or  no  damages 
are  to  be  allowed.  fThome  v.  While,  (1  Peters's  Ad.  174,)  and 
notes ;  Butter  v.  McLdlaUy  (Ware,  219.)  In  some  cases  the  cap- 
tain should  take  time  and  consult,  when  in  others  it  is  not  safe.  It 
is  best  to  consult  when  he  can,  as  it  is  more  satisfactory  to  all  par- 
ties, and  allows  reason,  rather  than  passion,  to  speak  and  reign. 
Abbott's  Shipp.  136-7 ;  1  Peters's  Ad.  186, 172 ;  Bee's  Rep.  284; 
Smth  V.  Sampson^  (15  Mass.  365.)  See  the  rule  in  the  Marme 
Ordinance  of  France,  (Section  22d.)  And  the  more  especially 
was  this  consultation  proper  and  necessary,  in  ancient  times,  when 
the  crew  and  officers  were  often  joint  owners  of  ship  and  cargo, 
and  all  but  nominally  equal  in  education,  and  standing,  and  skilL 
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Here  several  appeals  were  made  by  the  captain  to  Fuller  for 
submission,  and  the  mate  was  conferred  with  before  firing ;  and 
time  was  again  and  again  given  to  lay  down  the  axe :  and  it  was 
not  till  a  crisis  of  disorder  and  disobedience,  with  others  of  the 
crew  as  well  as  him,  and  of  peril  to  the  vessel  had  arrived,  that 
Fuller  was  disabled,  and  order  and  obedience  restored.  It  will  be 
seen,  that  the  object  of  Colby,  on  this  occasion,  in  firing,  was  not 
to  punish  for  a  past  oflfence,  where  the  instrument  used  should  not 
be  deadly,  but  was  to  make  an  arrest,  procure  submission  and  obe- 
dience, and  defend  himself  and  vessel  against  mutiny.  Deadly 
weapons,  thus  used  and  thus  necessary  to  accomplish  a  legal  end, 
are  not  forbidden.  They  may  be  the  only  ones  likely  to  accom- 
plish it.    Curtis  on  Adm.  90 ;  15  Mass.  365 ;  14  Johnson,  119. 

Finally,  it  will  be  further  seen,  that  though  Fuller  retreated,  and 
some  ancient  ordinances  provide,  that  the  captain  shall  not  follow 
a  retreating  mariner  to  the  prow  of  the  vessel,  (1  Peters's  Ad.  B. 
174,)  yet  I  am  not  aware  of  any  such  distinction  settled  by  prin- 
ciple or  practice  in  modem  times,  when  a  seaman  is  pursued  to 
arrest  him  for  disobedience,  and  not  in  a  mere  unprovoked  af&ay, 
and  the  more  especially  when,  as  in  this  case,  the  seaman  is  also 
pursued  to  disarm  him  while  in  a  state  of  mutiny. 

I  have  thus  spoken  of  the  law  of  this  case,  as  it  appears  to  me 
to  be  on  the  facts,  impressing  themselves  on  my  mind  as  the  last 
do,  amidst  several  contradictions,  after  much  deliberation.  What 
the  law  ought  to  be,  and  could  be  with  safety  and  more  advantage 
to  the  mercantile  marine,  is  another  question,  and  one  which  it 
does  not  belong  to  the  judicial  tribunals  to  decide,  so  as  to  make  it 
a  rule  of  action.  A  distrust  of  the  necessity  of  flogging  in  the 
army  and  navy  is  certainly  increasing  elsewhere  as  well  as  in  this 
country,  and  for  punishment  of  crimes  in  the  civil  and  municipal 
affairs  of  society  has  by  many  states  been  entirely  abandoned  in 
their  penal  codes.  In  the  merchant  service,  if  not  in  the  navy,  it 
would  seem  not  very  difficult  or  hazardous  in  the  present  improved 
and  improving  character  of  seamen  in  this  country,  for  our  legis- 
latures to  substitute  other  punishments  for  blows  of  any  kind,  espe- 
cially on  adults.  And,  considering  this  improved  condition  of 
morals  and  education  among  seamen,  and  especially  American 
ones,  considering  also  the  greater  privileges  and  rights  conferred 
on  all  American  citizens,  however  humble,  and  whether  seamen  or 
landsmen,  —  considering  further,  that  the  authority  to  inflict  per- 
sonal chastisement  in  the  case  of  parents  or  children,  and  masters 
or  apprentices,  to  which  this  has  always  been  likened — is  to  be 
exercised  in  most  cases  over  minors  only,  it  may  well  deserve 
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legislative  atteDtion,  whether  the  master  of  a  vessel,  except  in  the 
case  of  minors,  should  be  allowed  summarily  and  without  any 
trial,  to  inflict  corporal  punishment  at  all  on  his  crew,  or  any  be- 
yond a  very  limited  extent,  unless  it  be  necessary  to  repel  per- 
sonal assaults,  or  suppress  a  manifest  mutiny,  or  riot.  For  a  time, 
as  an  experiment  in  other  cases,  a  resort  could  be  provided  and 
limited  to  mere  confinement  —  loss  of  .wages,  and  prosecution  in 
the  courts  on  the  return  of  the  vessel.  But  my  official  duty  requires 
me  to  say  such  is  not  the  law  now,  and  never  has  been  the  law  in 
this  country,  or  probably  in  any  other  ;  and  it  would  be  a  usurped 
judicial  legislation  for  any  court  to  attempt  to  introduce  it  as  law 
without  a  previous  charge  and  direction  by  another  department  of 
the  government. 

Let  the  judgment  below  be  affirmed. 


Supreme  Judicial  Courts  Maine^  October  Term,  1846,  at  Bangor, 
State  v.  Ezra  Canney. 

The  testimony  given  by  a  deceased  witness,  in  a  former  trial,  in  a  civil  or  criminal 
case,  may  be  proved  by  a  witness,  who  took  minutes  of  the  testimony,  using 
the  words  of  the  witness  and  not  his  own,  although  he  cannot  say  that  he  can 
give  the  exact  words  used  by  the  witness,  and  although  he  omitted  most  of  the 
connecting  words,  and  although  he  cannot  say  that  be  took  down  all  that  the 
witness  said,  and  cannot  testify  without  his  minutes. 

The  testimony  given  as  above  by  a  witness,  who  has  since  become  insane^  and  is 
still  so,  cannot  be  proved,  it  appearing  that  it  was  not  a  case  of  confirmed  and 
hopeless  insanity. 

INDICT^fENT  for  the  vnlful  murder  of  Mrs.  Sarah  Emerson,  in 
Orono,  on  the  14th  of  April  last.  In  the  progress  of  the  trial,  the 
government  offered  John  A.  Peters,  Esq.  to  prove  what  a  witness, 
now  deceased,  testified,  at  the  examination  before  the  magistrate 
in  April.  Mr.  Peters  testified  that  he  acted  as  counsel  in  behalf 
of  the  government,  at  the  examination ;  that  the  deceased  witness 
was  sworn  and  examined ;  that  he  took  down  her  testimony  in 
writing,  in  the  usual  mode,  using  her  language  and  not  his  own ; 
that  he  took  it  substantially  as  the  witness  gave  it-— made  it  rmxte 
concise  than  the  witness  gave  it.  He  left  out  many  of  the  coimect- 
ing  words,  but  preserved  her  language  as  well  as  he  could  ;  that 
he  had  a  general  recollection  of  her  testimony,  but  could  not  state 
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three  lines  without  his  minutes ;  that  he  could  not  say  certainly 
that  he  took  down  all  the  testimony  of  the  witness,  as  there  was 
considerable  testimony  in  cross-examination  of  many  of  the  wit- 
nesses as  to  localities,  which  he  did  not  take  down,  and  he  did  not 
remember  whether  this  witness  was  examined  or  not  on  those 
points. 

Kent  and  Cutting j  for  the  prisoner,  hereupon  objected  to  the 
introduction  of  the  testimony ;  (1.)  as  being  in  contravention  of 
the  bill  of  rights,  which  provides  that  the  accused  shall ''  be  con- 
fronted by  the  witnesses  against  him."  (2.)  That  if  admissible  in 
civil  cases,  it  was  not  so  in  criminal  cases.  (3.)  That  if  admitted, 
the  witness  must  state  the  exact  words  of  the  deceased  witness,  and 
all  that  she  said.  The  counsel  cited  various  authorities,  and  par- 
ticularly Commonwealth  v.  Richards,  (18  Pickering,  434,)  and 
Warren  v.  Nichols,  (6  Metcalf,  261.) 

Moor,  attorney  general,  with  whom  was  Waterhouse,  county 
attorney,  replied,  and  cited  authorities. 

Tennet,  J.  said,  in  relation  to  the  objection  arising  under  the 
bill  of  rights,  that  our  constitution  was  not  more  ample  and  guarded 
than  the  English  common  law  under  magna  cbarta,  and  this  kind 
of  testimony  was  admitted  there.  The  right  secured  applied  to 
the  witness,  and  not  the  subject-matter  of  his  testimony.  An  op- 
portunity had  been  given  to  cross-examine,  and  the  evidence  had 
been  given  under  oath.  He  was  of  opinion  that  the  rule  applied 
in  criminal  cases.  On  the  other  point,  he  was  of  the  opinion  that  the 
testimony  might  be  admitted,  even  according  to  the  cases  in  Mas- 
sachusetts, and  particularly  Warren  v.  Nichols,  (6  Metcalf,  261,) 
where  the  conclusion  of  the  court  was  that  the  witness  must  state 
the  testimony  in  the  language  of  the  witness.  In  this  case,  Mr. 
Peters,  in  effect,  said  that  he  could  state  it  in  all  essential  particu- 
lars, in  her  language. 

Shepley,  J.  concurred  in  relation  to  the  constitutional  question, 
and  on  the  other  point  he  also  concurred  in  the  views  of  his  asso- 
ciate, in  determining  the  question  then  before  them.  He  pro- 
ceeded at  some  length  to  give  his  own  views  on  the  general  ques- 
tion of  the  admissibility  of  this  kind  of  testimony.  He  said  there 
was  some  conflict  in  the  decisions,  and  he  was  not  in  all  respects 
satisfied  with  the  reasons  given  in  any  of  them.  What  is  the  pur- 
pose ?    It  is  to  introduce  to  the  jury  the  same  testimony  which  the 
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deceased  gave  under  oath  at  a  former  trial.  Is  the  hmfi^uage  evi- 
dence ?  Never.  It  is  only  the  means  of  communicating /izcto,  and 
the  jury  act  upon  facts.  As  an  illustration,  in  the  case  now  on 
trial,  veitnesses  had  testified  that  the  deceased  had  many  woands 
inflicted,  and  also  to  other  facts.  Ask  any  one  of  the  jury  if  they 
can  repeat  the  exact  language,  in  which  those  facts  were  conimii- 
nicated,  and  they  will  say  they  cannot.  They  act  upon  the  facts 
communicated,  and  not  upon  the  vehicle  by  which  the  facts  are 
communicated.  The  vehicle  is  dismissed.  The  court  and  jury  do 
not  act  upon  the  words,  except  in  some  peculiar  cases.  The  rule 
that  the  exact  words  must  be  given,  originated  in  the  remark  of  an 
English  judge,  and  was  incorporated  into  Mr.  Phillips's  treatise. 
In  Massachusetts,  they  say  you  cannot  introduce  the  same  evidence, 
unless  the  witness  can  give  the  exact  words,  and  all  of  them. 
This  I  dissent  from.  The  same  ideas  and  facts  are  the  same  evi- 
dence. The  witness  here  says  that  he  has  no  doubt  that  he  took 
down  her  testimony  substantially,  using  her  own  words  and  not 
his  own,  except  some  small  words.  He  says  he  must  recur  to  his 
minutes.  This  he  has  a  right  to  do.  He  says  there  may  be  some 
facts  stated  by  the  witness  which  he  does  not  remember,  and  has 
not  on  his  minutes.  But  he  also  says,  if  any  such,  they  relate  to 
geographical  limits,  and  the  situation  of  buildings.  These  things  do 
not  touch  the  question  of  guilt  or  innocence.  It  is  objected  that 
this  decision  creates  an  issue,  as  to  what  was  in  fact  testified  to  by 
the  witnesses.  The  answer  is,  if  it  may  create  such  an  issue,  the 
same  kind  of  issue  may  arise,  where  a  witness  undertakes  to  give 
the  exact  words.  In  fact,  the  latter  rule  would  probably  lead  to 
more  issues  than  the  former. 

Whitman,  C.  J.  was  not  present. 

The  witness  then  gave  his  testimony  as  to  the  evidence  of  the 
deceased  witness. 

Subsequently,  the  government  o£fered  the  same  witness  to  prove 
what  a  witness  testified  to  at  the  same  examination,  that  witness 
having,  since  that  time  become  insane,  and  being  in  the  insane  hos- 
pital. It  was  proved  that  she  was  insane,  but  the  physician  of  the 
hospital  stated  that  it  was  not  a  hopeless  case  ;  that  there  was  a 
prospect  that  she  might  recover,  and  the  chance  was  probaUy 
somewhat  in  favor  of  recovering. 

The  court,  upon  this  evidence,  excluded  the  testimony,  deciding 
that  if  such  testimony  can  ever  be  admitted  in  case  of  insanity,  it 
can  only  be  in  the  case  of  confirmed  and  hopeless  insanity,  and 
not  in  a  case  like  this. 

The  trial  was  one  of  considerable  interest,  as  a  case  of  eircum- 
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stantial  evidence.  The  substance  of  the  testimony  was,  that  Sarah 
Smerson,  a  widow,  aged  about  sixty-eight,  lived  with  her  son, 
Timothy,  who  was  unmarried,  in  the  town  of  Orono,  in  a  secluded 
neighborhood.  The  family  consisted  of  herself,  spn,  and  a  grand- 
son about  fourteen  years  of  age.  The  prisoner  had  worked  for 
Mr.  Emerson  about  one  month,  and  had  inquired,  at  different 
times,  of  the  boy  and  another  son  of  the  deceased,  about,  the  money 
of  the  son  and  mother.  On  Saturday  before  the  murder,  which 
was  on  Tuesday,  the  14th  of  April,  the  prisoner  settled  with  Em- 
erson, and  th6  same  evening  paid  a  small  sum  of  money  to  the 
mother,  and  she  went  out  and  brought  in  her  pooket*book  and 
made  change.  The  prisoner  knew  that  Emerson  intended  to  go 
to  town-meeting  on  Tuesday,— and  in  fact  Emerson  and  all  the 
men  of  the  neighborhood,  with  one  exception,  did  go  to  town-meet- 
ing, eight  or  ten  mifes  distant,  on  Tuesday.  On  Tuesday  morning, 
before  breakfast,  the  prisoner  left  Timothy  Emerson's,  and  went 
to  another  house,  about  one  hundred  rods  distance,  where  he  bad 
agreed  to  work.  He  took  breakfast,  and  then  went  into  the  woods 
to  cut  wood.  About  half  past  eight  o'clock  he  returned  to  the 
house  and  said  he  could  not  split  the  wood,  it  was  bard,  and  that 
he  had  a  lame  shoulder.  The  woman  of  the  house  asked  him  to 
come  in  and  she  would  bathe  his  shoulder.  He  declined,  and  said 
he  could  do  something  in  digging  the  cellar  —  that  he  would  go  up 
to  Timothy's  and  get  some  opodeldoc  that  he  had  in  his  chest  there, 
and  also  he  would  see  Timothy  about  a  scraper,  to  use  about  the 
cellar.  The  prisoner  then  went  to  Timothy's.  When  he  arrived 
there,  Timothy  Emerson  had  left.  Prisoner  said  to  the  boy,  he 
wished  he  had  the  opodeldoc  he  had  left  in  his  chest,  in  Bangor. 
This  was  before  he  went  into  the  house,  about  nine  o'clock  in  the 
forenoon.  A  neighbor  was  there  on  business — no  other  person 
there.  This  man  started  to  go  away  and  the  boy  started  with  him. 
The  prisoner  was  then  standing  near  the  door  of  the  house,  out- 
side, the  deceased  in  the  door  talking  with  him.  The  prisoner 
called  to  the  boy  and  asked  him  to  come  back,  and  he  would  go 
gunning  with  him.  The  boy  did  not  return,  but  went  down  the 
road,  a  mile  or  more. 

The  next  fact  testified  to  was,  that  after  an  absence  of  an  hour, 
or  hour  and  a  half,  the  prisoner  returned  to  the  place  where  he 
was  at  work  in  the  morning,  and  found  the  woman  and  her  son  at 
work  in  the  field,  picking  up  stones.  He  told  them  he  would  try 
and  do  a  little  to  help  them  —  that  he  did  not  put  on  the  opodel- 
doc, as  an  Indian  there  advised  him  to  put  on  spirits  of  turpentine. 
In  about  fifteen  minutes  a  person  came  and  called  them  to  come 
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to  him.  They  started — prisoner  did  not  seem  to  hear  at  first 
There  was  evidence  that  he  was  somewhat  deaf.  Upon  being  told 
that  Mrs.  Emerson  was  killed,  the  prisoner  expressed  surprise — 
said  it  could  not  be,  perhaps  she  had  only  fainted  —  if  killed,  the 
Indian  might  have  killed  her.  The  woman,  her  son,  and  the  pris- 
oner went  up  to  the  house  of  Timothy.  There  the  deceased  was 
found  on  the  floor,  with  ten  or  eleven  wounds  on  the  head,  several 
of  which  were  mortal.  Her  skull  was  fractured  in  many  places. 
In  the  ash-hole  an  axe-handle  was  found  bloody.  This  axe-handle 
was  left  in  a  shop,  opposite  the  house,  by  the  boy  who  made  it 
A  bureau,  in  another  room,  was  found  split  open,  apparently  by 
an  axe.  Two  axes  were  found  in  the  entry.  In  the  drawer  split 
open  were  two  bags,  one  of  which  contained  one  hundred  and 
eleven  dollars,  and  the  other  a  smaller  sum.  The  first  belonged 
to  Timothy,  and  the  other  to  the  boy.  These  two  bags  were  tm- 
touched.  The  next  dap,  in  the  forenoon^  a  chest  up  stairs  was  dis- 
covered split  open. 

When  the  prisoner  arrived  at  the  house  he  went  in  with  two 
boys — did  not  go  up  stairs — remained  in  the  house  not  over  three 
minuter — came  out  and  asked  what  he  could  do.  He  was  told  to 
go  to  Bangor  and  give  notice,  and  get  a  coroner.  He  did  start  at 
once,  and  went  to  Bangor.  On  his  way,  he  stated  that  an  Indian 
or  Indians  bad  killed  Mrs.  Emerson,  He  stated  to  one  witness  on 
the  way,  that  he  was  told  an  Indian  had  killed  her,  but  he  had  not 
seen  the  Indian,  and  did  not  know  the  Indian.  He  called  on  the 
city  marshal  and  told  him  that  an  Indian  had  killed  Mrs.  Emerson 
and  robbed  the  house  —  he  said  he  cut  open  a  bureau  and  a  chest 
up  stairs.  He  said  he  went  to  bathe  his  shoulder,  and  whilst  bath- 
ing the  shoulders  the  Indian  came  in — that  the  Indian  did  not  say 
what  he  wanted  when  he  came  in,  and  he  did  not  know  what  be 
wanted — said  the  Indian  was  there  twenty  minutes  before  he  left 
All  the  description  of  the  Indian  he  could  give  was,  that  he  was 
about  forty  years  of  age,  thought  he  should  not  know  him  again. 
The  city  marshal  told  him  he  bad  better  go  to  Orono  town-meet- 
ing, and  notify  the  sons  of  the  deceased.  He  did  go  ;  but  when 
the  city  marshal  found  him  at  Orono,  two  hours  or  more  after- 
wards, he  had  not  given  the  notice  to  the  sons,  but  had  put  up  his 
horse  and  was  found  in  the  streets. 

After  the  prisoner  was  arrested,  a  spot,  much  resembling  blood, 
was  found  on  his  overalls.  Before  the  spot  was  pointed  out  to 
him,  he  was  asked  if  he  was  subject  to  the  nose-bleed.  He  said 
he  was  not.  Afterwards,  when  the  spot  was  pointed  out,  he  said 
he  did  remember  having  the  nose-bleed  in  the  woods,  when  at 
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work  with  Emerson,  —  be  must  have  got  it  on  then,  or  when  he 
killed  a  calf  for  Mr.  Emerson.  He  did  not  deny  that  they  were 
blood  spots.  It  appeared  also  in  evidence,  that  in  the  course  of 
the  week  before  the  murder,  the  prisoner  killed  a  rabbit,  when  in 
company  with  the  grandson ;  but  there  was  no  evidence  that  he 
then  had  on  these  overalls.  Mr.  Emerson  said  he  did  help  him 
kill  a  calf,  but  it  was  some  time  before ;  and  that  these  overalls 
were  washed  after  that,  and  mended  by  his  mother,  and  the  pri- 
soner put  them  on  clean  the  Sunday  before  the  murder. 

When  the  prisoner  was  afterwards  asked  if  he  did  not  .say  a 
chest  was  cut  open,  he  said  he  did.  He  was  asked  how  he  knew  ; 
he  said  Mrs.  Colburn  told  him  so.  On  being  afterwards  told  that 
Mrs.  Colburn  said  she  did  not,  and  that  she  did  not  know  of  any 
such  fact  until  the  next  day,  he  said  then  some  other  person  must 
have  told  him.  There  was  no  evidence  that  any  one  did  tell  him. 
The  coroner's  jury,  which  sat  at  the  house  in  the  afternoon  of  the 
14th,  heard  nothing  of  a  chest  up  stairs,  and  Emerson  said  he  dis* 
covered  it  the  next  day. 

The  only  evidence  that  Mrs.  Emerson  had  money,  or  that  any 
was  taken,  was,  that  she,  had  a  pocket-book,  and  on  the  day  before 
her  death  her  son  saw  her  receive  a  one  dollar  bill  and  put  it  into 
the  pocket-book.  It  was  supposed  she  had  money.  This  pocket- 
book  was  found.  No  money  was  found  by  those  who  testified^ 
but  it  was  not  proved  who  first  found  it.  It  was  proved  that  the 
boy  had  a  ^hest  in  a  bedroom  below,  in  which  was  a  small  quan- 
tity of  gin.  This  was  found  unlocked  and  about  half  the  gin  gone.. 
The  key  of  this  chest  was  in  his  vest  pocket,  which  hung  upon  a 
nail  near  the  chest.  The  prisoner  had  a  jug  of  gin  behind  the 
shop,  not  all  drank  up.  It  was  proved  that  an  Indian  called  at  T. 
Emerson's  the  night  before  the  murder,  and  wanted  rum,  which 
was  refused ;  he  talked  about  his  sprees^  &c.,  and  remained  until 
nearly  ten  o'clock. 

The  next  moaning  two  Indians  came  there  about  sunrise,  and 
asked  for  rum ;  asked  to  see  Mr.  Emerson ;  did  not  go  into  the 
house,  but  went  down  the  road  to  Bangor.  A  witness,  introduced 
by  the  prisoner,  said  he  met  two  Indians  about  three  miles  below 
Emerson's  between  7  and  8  o'clock  in  the  morning ;  that  they 
paired  him,  and  he  went  on ;  that  in  about  an  hour  afterwards,  he 
then  being  about  one  mile  from  Emerson's,  saw  the  same  Indians, 
both  drunk,  returning  up  the  road  towards  Emerson's,  and  they 
passed  out  of  his  sight.  The  government  introduced  several  wit- 
nesses, who  testified  that  the  above  witness  had  told  them,  soon 
after  the  occurrence,  that  he  met  the  Indians,  but  he  said  nothing, ' 
41* 
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about  seeing  them  again  returning ;  and  one  witness  testified  that 
he  told  him  the  story  as  he  told  it  on  the  stand,  within  a  few  weeks 
after  the  occurrence.  An  Indian  was  called  as  a  witness,  and,  after 
being  theologically  examined,  was  admitted.  He  said  that  he  and 
another  Indian  were  on  the  road  that  morning ;  that  they  called  at 
a  house,  and  there  got  a  glass  of  rum  each,  and  promised  to  pay 
for  it  when  they  sold  their  muskrat  skins  ;  —  but,  with  an  inimita- 
ble chuckle  and  grin,  he  observed,  that  they  had  sold  their  muskrat 
skins,  and  the  man  had  never  got  his  pay.  He  said  they  came 
directly  to  Bangor,  and  did  not  turn  back. 

The  case  was  argued  at  length  by  Kent  for  the  prisoner,  and 
Attorney-General  Moor  for  the  government.  Judge  Tenney 
charged  the  jury  fully  upon  the  law  and  evidence.  The  jury,  after 
an  absence  of  five  hours,  returned  a  verdict  of  guilty  of  murder  in 
the  second  degree. 

The  prisoner  was  sentenced  to  confinement  at  hard  labor  in  the 
state  prison  during  his  natural  life,  in  accordance  with  the  Revised 
Statutes,  chapter  154,  which  provides  as  follows :  "  Sect.  2.  Who- 
ever shall  commit  murder  with  express  malice  aforethought,  or  in 
perpetrating  or  attempting  to  perpetrate  any  crime  punishable  with 
death  or  imprisonment  in  the  state  prison  for  life  or  for  an  unlimit- 
ed term  of  years,  shall  be  deemed  guilty  of  murder  of  the  first  de- 
gree, and  shall  be  punished  with  death.  Sect.  3.  Whoever  shall 
commit  murder  otherwise  than  is  set  forth  in  the  preceding  section, 
shall  be  deemed  guilty  of  murder  in  the  second  degree,  and  shall 
be  punished  by  imprisonment  for  life  in  the  state  prison.'' 


A  Case  from  the  Year  Books,  42  Edw.  HI.  fol.  23.    A.  D.  1368. 

The  followiiig  translation  from  the  ancient  Norman  French  of  the  Year  Books 
will  show  the  style  of  reporting  in  the  earliest  days  of  our  jtmsprodence.  Tbe 
case  was  in  the  common  pleas,  of  which  coart  Fynchden  txid  Moubray  were  at 
that  time  judges.  Cavendish  was  made  chief  justice  of  the  King's  bench 
in  1366  ;  but  how  he  came  to  sit  ia  this  case  does  not  appear.  Kyrton  was 
made  a  judge  of  the  common  pleas  in  1366,  according  to  the  Chronica  Juridi- 
cialia;  but  in  the  present  case  he  seems  to  have  acted  as  counsel  for  the  de- 
fendant, against  Belknap^  who  was  for  the  plaintiff. 

Waste  was  brought  against  one  supposing  that  he  had  done 
waste  in  lands  which  he  held  for  term  of  his  life  of  a  lease  from  his 
ancestor,  which  he  leased  by  the  deed  which  is  produced. 
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Kyrion.  Your  ancestor  released  all  the  right  which  he  had  in 
the  same  lands  to  us,  for  term  of  our  life,  for  him  and  his  heirs ;  and 
bound  himself  and  his  heirs  to  warranty ;  and  also  that  he  and 
bis  heirs  would  not  demand  any  right  or  claim,  or  challenge  for 
term  of  our  life  in  the  same  land  ;  and  we  demand  judgment,  if 
against  the  deed  of  your  ancestor  an  action  of  waste  would  lie 
against  us. 

Belknap.  Sir,  you  well  see  that  he  has  pleaded  nothing  but  a 
release  made  for  term  of  his  life ;  made  by  our  ancestor,  —  which 
deed  does  not  disprove  that  the  reversion  is  in  us ;  and  our  action  is 
brought  for  waste  done  since  the  death  of  our  ancestor ;  so  that  the 
deed  which  he  has  pleaded  ought  not  to  oust  us  of  our  action. 
Wherefore  we  demand  judgment. 

Kyrton.  And  we  judgment  from  the  time  that  he  had  know- 
ledge, that  this  was  the  deed  of  his  ancestor,  by  which  deed  his 
ancestor  released  all  his  right  for  the  term  of  our  life,  for  him  and 
his  heirs  ;  and  that  he  and  his  heirs  would  warrant  the  same  land 
for  the  term  of  our  life.    Wherefore  he  prays  judgment,  &c. 

Finchden.  This  deed  may  be  taken  to  a  double  intent — one  when 
he  releases  all  his  right  for  him  and  his  heirs  to  the  tenant  for  term  of 
his  life,  i.  e.  by  these  words,  the  action  of  waste  should  be  extin- 
guished for  him  and  his  heirs ;  —  another  is,  if  he  had  a  fee  by  this 
release.  And  as  to  the  first  point,  although  he  has  released  to  another 
for  term  of  life,  he  shall  not  here  extinguish  this  action  of  waste ;  for 
when  a  man  releases,  he  shall  not  then  release  a  thing,  except  it  is 
in  action  at  the  time  ;  and  now  this  action  is  brought,  of  an  action 
accruing  at  a  later  time.  And  also,  if  the  tenant  had  forfeited  his 
estate,  by  an  alienation  made  in  fee  after  the  release,  yet  by  that 
release,  the  forfeiture  would  not  be  extinct ;  by  which  it  does  not 
seem  that  the  action  of  waste  is  extinct ;  but  peradventure,  if  the 
court  ought  to  adjudge  whether  he  had  a  fee  by  this  release,  or 
not,  then  he  shall  be  foreclosed  of  all  actions. 

Kyrion.  If  you  would  demur  in  judgment  upon  the  deed,  you 
should  adjudge  upon  the  whole  words  in  the  deed. 

Belknap.  In  no  case  in  the  world,  when  a  man  releases,  shall 
he  extinguish  any  right  or  action  except  it  is  in  action  at  the  time, 
as  Finchden  has  said ;  and  now  the  deed,  which  he  has  produced, 
does  not  disprove  that  the  reversion  is  in  us,  for  the  words  mean 
only  that  he  releases  for  himself  and  his  heirs  to  the  tenant,  for 
the  term  of  the  life  of  the  tenant,  so  that  other  estate  he  cannot 
have,  except  for  term  of  his  life.  Wherefore  since  he  had  no  other 
estate  but  for  the  term  of  his  life  by  the  release,  as  the  words  intend, 
it  appears  that  this  release  ought  not  to  bar  us. 
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Moubray.  When  the  tenemeDts  are  leased  to  a  man  for  the 
terra  of  his  life,  and  the  lessor  grants  to  the  tenant  by  such  words 
in  the  deed,  that  he  shall  not  be  irapeached  for  ivaste^  &c.,  and 
the  lessor  brings  an  action  of  waste,  he  shall  not  have  the  actioo, 
because  he  has  granted  specially  that  he  shall  not  be  impeached 
for  waste.  Wherefore,  when  he  had  granted  by  this  deed,  by 
general  words,  they  have  the  same  intent  as  the  special  words 
have ;  and  by  the  general  Vvords,  it  is  purported  that  he  shall  have 
no  right,  challenge,  claim  or  demand. 

Belknap.  By  a  grant,  a  man  may  give  an  advantage  to  another. 
But  by  a  release  he  does  not  give  him  any  advantage,  except  to 
extinguish  a  right  in  action  at  that  time ;  but  as  to  future  time,  be 
does  not  extinguish  this  action,  which  is  brought  of  a  later  time. 
On  which  account  there  is  a  grand  difference  between  a  grant  and 
release. 

Cavendish.  You  say  well  —  when  he  releases  in  fee  and  no 
right  is  served ;  but  if  he  releases  for  term  of  his  life,  the  reversion 
is  supposed  in  him  ;  and  when  a  reversion  is  supposed  in  him  by 
the  deed,  and  the  words  in  the  deed,  intend  that  he  and  his  heirs 
shall  not  have  any  right  to  challenge  or  claim  against  the  tenant 
for  term  of  life  in  the  same  lands ;  these  words,  challenge  or  de- 
mand, are  equally  strong  as  if  they  were  in  a  grant,  and  he  shall 
not  be  impeached  for  waste ;   for  every  action  of  waste  is  a  claim. 

Finchden.  It  has  been  seen  before  these  times,  that  the  tenant 
had  a  fee  by  such  a  release.     (Adjourned.) 

Belknap.  From  the  time  that  he  hod  known  a  lease  made 
for  term  of  life  ;  and  this  release  which  he  pleads  is  made  for  term 
of  life,  so  that  bis  estate  is  not  here  enlarged,  nor  does  this  dis- 
prove the  reversion  to  be  in  us ;  and  this  release  extingtusbes 
nothing,  except  that  which  was  in  an  action  before  that  time  or  at 
the  time,  and  this  action  was  brought  of  waste  committed  since 
that  time,  so  that  this  ought  not  to  be  also  held  extinct  by  this  re- 
lease ;  —  we  pray  judgment. 

Kyrton.  A  nd  we  judgment  from  the  time  that  he  has  known  this 
release  to  be  the  deed  of  his  ancestor,  which  deed  purports  that 
neither  he  nor  his  heirs  can  claim  or  demand  any  right  in  the  same 
lands,  nor  challenge  for  the  term  of  life  of  the  tenant. 

Fincliden.  If  an  ancestor  was  disseised,  and  he  who  would  have 
been  heir,  release  to  the  tenant  without  warranty ;  yet  notwithstand- 
ing he  has  released,  he  may  have  an  action  against  the  tenant  after 
the  death  of  his  ancestor,  because  the  action  is  founded  upon  a 
title  accruing  to  him  at  a  later  time.     So  also  here. 

Cavendish.    Your  case  I  grant  good,  because  at  the  time,  the 
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heir  had  no  manner  of  right  at  the  time  of  release  made,  but  here 
the  ancestor  had  right  at  the  time  of  the  release  made,  because  the 
reversion  was  in  him,  so  that  he  had  power  to  grant  and  release 
everything.  Wherefore,  as  he  had  power  of  granting  and  releas- 
ing, and  by  the  deed  it  is  proved,  that  he  and  his  heirs  cannot  claim, 
challenge,  or  demand  any  right,  for  the  term  of  the  life  of  the 
tenant  in  the  same  lands,  and  this  action  is  a  claim  ;  therefore  it 
appears  that  he  ought  not  to  have  his  action,  &c. 

Kyrton.  Ad  idem.  If  tenements  should  be  leased  to  a  man  for 
the  terra  of  his  life,  rendering  to  him  a  certain  rent  per  year,  for 
the  term  of  his  life,  and  afterwards  the  lessor  made  a  release  to  the 
tenant  for  term  of  his  life,  as  it  is  here ;  and  the  lessor  dies ;  his  heir 
shall  never  have  an  action  for  this  rent ;  for  that  the  rent  is  extin- 
guished by  the  release  ;  and  yet  a  title  has  accrued  to  him  in  the 
mean  time.     For  which  reason  also,  the  same  applies  here. 

Finchdm.  They  are  not  alike,  for  in  your  case,  at  the  time  of 
the  release,  he  was  in  possession  of  the  rent,  and  had  a  right  in 
the  rent,  so  that  it  might  be  extinguished ;  but  of  waste  he  had  no 
right,  until  the  waste  was  done. 

KyrUm.  Here  he  had ;  for  presently  by  the  lease,  when  the  lease 
was  made,  the  tenant  is  bound  that  he  will  do  no  waste,  and  if  he 
does  waste,  he  is  bound  presently  for  the  waste  by  the  lease ; 
wherefore,  when  he  is  so  bound  by  the  lease,  then  also  the  lessor 
has  a  right  presently  by  the  lease.     Wherefore,  &c. 

Finchden.  I  suppose  that  he  who  brought  this  writ  as  heir, 
had  granted  to  the  tenant  in  the  life  of  his  ancestor,  that  he  should 
not  be  impeached  of  waste  by  him  and  his  heirs,  by  such  special 
words ;  and  recited  over  in  the  same  deed  that  he  held  for  the 
term  of  his  life  by  the  lease  of  his  ancestor,  and  the  ancestor  died, 
and  the  tenant  made  waste ;  —  shall  he  have  an  action  of  waste 
against  his  deed  ? 

Cavendish.     Sir,  he  shall  not. 

Finchdm.  I  grant  this  well,  that  he  shall  not  have  an  action ; 
and  the  reason  is,  because  there  is  a  covenant  made  between  them, 
by  special  words  ;  but  here  are  general  words  upon  the  release, 
which  release  cannot  extinguish  anything,  except  what  was  in  ac- 
tion at  the  time. 
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Copyright  of  books  —  How  far  af- 
fected BY  false  and  fraudulent 
REPRESENTATIONS  MADE  WITH  RE- 
GARD TO   THEM. 

The  case  of  Wright  ▼.  Tallis,  (1  Com. 

B.  893,)  is  one  of  considerable  impor- 
tance to  the  literary  as  well  as  the  lega 
world.  The  question  raised  was  one 
prima  impressionis ;  and  the  court 
which  decided  it  consisted  of  the  late 
lamented  Lord  Chief  Justice  Tindal, 
and  Justices  Coltman,  Maule  and  Cress- 
well.  No  apology  therefore  is  needed 
for  its  insertion  in  this  place.  The  ac- 
tion was  brought  for  an  infringement  of 
the  copyright  in  a  book  intituled  *'  Even- 
ing Devotions;  or,  The  Worship  of 
God  in  Spirit  and  in  Truth,  for  every 
day  Id  the  year,  from  the  Grerman  of 

C.  C.  Sturm,  author  of  The  Morning 
Devotions;  by  Robert  Huish,  Esq., 
F.  L.  A.  &  H.  Soc. ;  "and  the  defend- 
ant in  substance  pleaded  that  Sturm 
was  a  German  author  of  celebrity,  who 
had  written  and  published  many  works 
on  religious  subjects ;  but  that  the 
work  in  question  had  not  been  written 
by  him ;  and  that  the  representation  to 
that  effect  was  false  and  fraudulent  to 
the  plaintiff's  knowledge  ;  ll»r  that  he 
had  employed  another  person,  to  wit, 
Robert  Iluish,  to  compose  that  work ; 
and  that  that  other  person  was  the  orig- 
inal author  of  the  book,  and  not  merely 
the  translator  of  an  original  work  writ- 
ten by  Sturm.  The  plea  also  set  out  a 
preface  published  with  the  book,  con- 
taining the  following  passage :  *'  The 
unprecedented  patronage  which  the 
Morning  Devotions,  and  the  Contempla- 
tions on  the  Sufferings  of  Christ,  by 
Sturm,  have  deservedly  received  from 
every  class  of  readers,  and  their  con- 
sequent incorporation  with  the  standard 


literature  of  this  country,  has  operated 
as  a  flattering  encouragement  to  the 
publisher  of  the  above-mentioned  works 
to  present  to  the  public  a  translatioo  <if 
the  Evening  Devotions  for  every  day  ia 
the  year  hy  the  fam$  inspired  writer^ 
A  general  demurrer  to  this  plea  raised 
the  precise  question  whether  the  mis- 
representations therein  alleged  were 
such  as  to  negative  the  existence  of  any 
valid  copyright  in  the  work,  and  there- 
fore to  prevent  the  plaintiff  from  main- 
taining any  action  for  its  infringement. 

That  the  mere  concealment  of  the 
author  under  a  fictitious  name,  or  that 
the  publication  of  an  original  wo^  as 
a  translation  would  destroy  the  copy- 
right could  not  bo  contended  for  a  mo- 
ment; the  practice  of  such  innocent 
misrepresentation  is  too  well  established 
by  the  number  and  celebrity  of  those 
who  have  resorted  to  it  to  permit  aoy 
question  of  its  propriety.  ••  The  Let- 
ters of  Junius,"  and  "  The  Tales  of  my 
Landlord  "  are  familiar  instances ;  and 
«*  The  Castle  of  Otranto,"  and  "  Rob- 
inson Crusoe,"  were  referred  to  in  the 
argument;  these  and  countless  other 
works  of  no  meaner  fame  would  be  de- 
prived of  all  legal  protection  if  any  sudi 
argument  could  be  maintained.  The 
important  matter  is  to  draw  the  Hoe  be- 
tween the  misrepresentation  which  will, 
and  that  which  will  not  deprive  the 
work  of  protection  from  piracy,  and 
the  court  of  common  plpas  has  diawn 
that  line  with  great  distinctness. 

Referring  to  such  examples  as  the 
above,  they  say  that  **  there  is  not  found 
in  any  one  of  those  cases  any  serioes 
design  on  the  part  of  the  author  to  de- 
ceive the  purchaser,  or  to  make  gain 
and  profit  from  him  by  the  false  repre- 
sentation :  the  purchaser,  for  anything 
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thmt  mppeare  to  the  contrary,  would 
have  purchased  at  the  same  price,  if  he 
had  known  that  the  name  of  the  author 
was  an  aseumed  and  not  a  genuine 
nanae;   or  had  known  that  the  work 
was    original,    and    not    translated." 
What    increased    talue   could   **  The 
Tales  of  my  Landlord  '*  or  "  The  Let- 
ters of  Junius  '*  derive  from  the  sub- 
stitution of  Jedediah  Cleishbotham  and 
Junius  for  their  real  authors?    Who 
would  have  purchased  a  copy  more  or 
a  copy  less  of  **  The  Castle  of  Otranto," 
because  he  either  knew  that  it  was,  or 
knew  that  it  was  not  translated  from 
the  Italian  ?    *'  But  (the  judgment  pro- 
eeeds)  in  the  case  before  us,  no  one  of 
these  observations  will  apply.      The 
facts  stated  in  the  plea  import  a  serious 
design  on  the  part  of  the  plaintiff  to 
impose  on  the  credulity  of  each  pur- 
chaser, by  fixing  upon  the  name  of  an 
author  who  once  had  a  real  existence, 
and  who  possessed  a  large  share  of 
weight  and  estimation  in  the  opinion  of 
the  public.    The  object  of  the  plaintiff 
is  not  merely  to  conceal  the  name  of 
the  genuine  author  and  to  publish  opin- 
ions to  the  world  under  an  innocent  dis- 
guise, but  to  deceive  the  public,  by 
inducing  them  to  believe  that  the  work 
is  the  original  work  of  the  author  whom 
he  names,  when  he  himself  knows  it 
not  to  be  so,  to  obtain  from  the  pur- 
chaser a  greater  price  than  he  would 
otherwise    obtain.      The    transaction, 
therefore,  ranges  itself  under  the  head 
of  crimen  falsi.    The  publisher  seeks 
to  obtain  money  under  false  pretences ; 
acd  as  not  only  the  original  act  of  pub- 
lishing the  work,  but  the  sale  of  copies 
to  each  individual  purchaser,  falls  with- 
in the  reach  of  the  same  objection,  we 
think  the  plaintiff  cannot  be  considered 
as  having  a  valid  and  subsisting  copy- 
right in  the  work,  the  sale  of  which 
produces  such  consequences,  or  that  he 
is  capable  of  maintaining  an  action  in 
respect  of  its  infringement.    The  cases 
in  which  a  copyright  has  been  held  not 
to  subsist  where  the  work  is  subversive 
of  good  order,  morality  or  religion,  do 
not  indeed  bear  directly  on  the  case 
before  us  ;  but  they  have  this  analogy 
with  the   present  inquiry,  that    they 
prove  that  the  rule  which  denies  the 
existence  of  copyright  in  those  cases, 
is  a  rule  established  for  the  benefit  and 
protection    of  the   public.      And  we 
think  the  best  protection  that  the  law 


can  afford  to  the  public  against  such  a 
fraud  as  that  laid  open  by  this  plea,  is 
to  make  the  practice  of  it  unprofitable  to 
its  author.*'  The  importance  of  this 
decision  is  sufiiciently  obvious :  the 
cases  are  probably  rare,  especially  with 
regard  to  the  higher  class  of  books,  in 
which  an  attempt  is  made  to  entrap 
purchasers  by  the  unauthorized  and 
fraudulent  use  of  agreat  name ;  but  the 
instances,  it  is  much  to  be  feared,  are 
by  no  means  rare  in  which  a  name  of 
celebrity  is  appended  to  the  production 
of  an  obscure  author,  either  as  a  matter 
of  favor  to  the  latter,  or  of  accommoda* 
tion  to  the  former.  How  far  in  such 
cases  the  maxim  qui  foot  per  a/tufTi, 
facit  per  se  might  be  allowed  to  control 
the  application  of  this  decision,  would 
greatly  depend  upon  the  particular  cir- 
cumstances of  each  ;  but  it  cannot  be 
denied  that  the  public  does  frequently 
suffer  from  the  practice  adopted  by  au- 
thors, upon  whose  time  great  demands 
are  made,  of  entrusting  to  others  the 
preparation  of  works  which  are  to  ap- 
pear under  their  names ;  and  it  is  *'  for 
the  benefit  and  protection  of  the  public,'^ 
that  the  rule  denying  the  existence  of 
copyright  is  in  any  case  established. 
At  all  events  it  is  now  clear,  that 
wherever  misrepresentation  is  made 
with  the  serious  design  of  deceiving  the 
public,  and  enhancing  the  saleable  value 
of  the  work,  no  valid  copyright  subsists. 

Libel  by  the  Agency  op  Others. 

Indictments  and  actions  for  libel  are 
usually  brought  against  the  person 
who  wrote  them.  In  the  Qwen  v. 
Cooper,  (15  Law  Jour.  Q.  B.  296,)  the 
person  indicted  was  not  the  person  who 
wrote,  but  who  requested  the  libel  to  be 
written.  It  was  accordingly  written 
and  published  in  a  newspaper  contain- 
ing substantially  the  matter  communi- 
cated by  the  defendant,  and  afterwards 
the  defendant  approved  of  what  was 
published.  Lord  Denman,  C.  J.,  said 
in  giving  judgment,  that  there  was  no 
case  precisely  in  point,  but  that  on  prin- 
ciple the  party  prompting  a  libel  under 
these  circumstances  would  be  liable, 
and  held  that  where  one  person  asks 
another  to  write  a  libel,  *'  the  person  so 
employing  the  penman  takes  his  chance 
of  whatever  may  be  written,  and,  if  the 
matter  written  were  libellous,  would  be 
answerable  for  the  libel." 
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Libel  —  Evidkncb  or  Circulation  — 
Search  foe  Lost  Document. 

The  evidence  of  the  dissemioation  of 
&  libel  has  derived  some  additional  lati- 
tude from  the  case  of  Gaihercole  v. 
MiaU,  (15  Law  Joorn.,  Ex.,  179,) 
which  decided  that  the  fact  of  a  news- 
paper, which  was  believed  to  be  one 
of  those  containing  the  libel,  having 
been  sent  by  some  unknown  person  to 
a  news  room,  and  afterwards  lost,  was 
admissible  in  evidence,  not  to  show 
malice  in  the  defendant,  but  to  show  the 
extent  of  the  mischief  that  might  have 
been  done,  by  the  fact  that  there  was  a 
paper  here  and  a  paper  there,  in  places 
where  it  might  do  the  plaintiff  an  injury 
among  those  who  lived  around  biro, 
and  which  was  owing  to  the  original 
publication  b^  the  defendant  of  the  libel. 

The  question  also  arose,  what  was  a 
sufficient  search  for  a  lost  document  of 
this  description,  so  as  to  let  in  second- 
ary evidence  of  its  contents.  And  Mr. 
Baron  Alderson  said,  by  way  of  illus- 
Uation,  '*  for  the  back  of  a  letter  it  is 
quite  clear  that  a  very  slender  search 
would  be  sufficient  to  show  that  a  doc- 
ument of  that  description  had  been  lost. 
If  we  were  speaking  of  an  envelope,  in 
which  a  letter  had  been  received,  and  a 
person  said,  '  I  have  searched  for  it 
among  my  papers,  I  cannot  find  it,'  it 
would  be  sufficient.  So  with  respect  to 
an  old  newspaper  which  has  been  at  a 
public  coffee  room ;  if  the  party  at  the 
public  coffee  room  has  searched  for  it 
there,  where  it  ought  to  be  if  in  exist- 
ence, and  where  naturally  he  would 
find  it,  and  says  he  supposes  it  has  been 
taken  away  by  some  one.  ...  As  it 
seems  to  me,  the  proper  limit  is  where 
a  reasonable  person  would  be  satisfied 
that  they  had  bon&  fide  endeavored  to 
produce  the  document;  and  therefore 
I  think  it  was  reasonable  to  receive  pa- 
rol evidence  of  the  contents  of  the  news- 
paper." 

Right  or  Comment  by  the  Press  on 
Sermons. 
The  above  case  throws  much  light  on 
this  subject.  The  result  of  the  very 
elaborate  judgments  given  by  their 
lordships  is,  that  there  is  a  right  to 
comment  on  literary  works,  on  the 
public  acts  of  a  minister,  of  a  general, 
of  an  actor,  Or  of  a  judge ;  and  Mr. 
Baron  Alderson  said,  **  it  is  quite  com- 
petent for  a  person  to  speak  of  a  judg- 


ment of  a  judge  as  being  an  extremely 
erroneous  and  foolish  one,  and  no  doubt 
conraients  of  this  sort  have  great  ten- 
dency to  make  persons  careful  of  what 
they  say."  This  license,  however, 
does  not  extend  to  the  private  acts  of 
such  persons,  or  to  circumstancea  in  no 
way  connected  with  their  public  con- 
duct. Neither  does  it  extend  to  Heee- 
tioos  comment,  but  only  to  honest  and 
bon&fide  comment,  made  with  troth  and 
with  justice.  **  God  forbid,"  said  Bfr. 
Baron  Alderson,  '*  that  yon  should  not 
be  allowed  to  comment  on  the  condact 
of  all  mankind,  provided  you  do  it  justly 
and  honorably.**  This  case  leavea  it  ia 
doubt  how  far  the  same  rule  applies  to 
sermons  preached  but  not  printed.  Mr. 
Baron  Parke  had  intimated  at  the  trial, 
that  there  was  a  distinction,  and  re- 
peated in  his  judgment  that  a  dergyaian, 
'*  by  preaching  a  sermon  to  his  congre- 
gation, did  not  thereby  put  it  on  tbt 
same  footing  as  a  printed  and  published 
sermon,"  and  that  thus  sermons  did  not 
come  within  the  category  of  public  acts. 
The  Lord  Chief  Baron  said  that  his 
opinion  entirely  went  along  with  that  of 
Mr.  Baron  Parke*8  intimation  at  the 
trial,  and  then  said :  —  "I  think  a  ser- 
mon preached  to  a  congregation  may, 
undoubtedly,  be  made  the  subject  of  a 
comment;  but  you  must  not  pot  into 
the  mouth  of  the  pastor  language  that 
he  did  not  use,  or  make  any  comment 
upon  what  he  did  use,  or  was  sopposed 
to  use,  that  does  not  fairly  arise  out  of 
the  truth.  I  think  you  are  fettered  with 
respect  to  a  sermon  preached  to  a  con- 
gregation, just  as  you  would  be  fettered 
with  respect  ta  any  other  matter  oa 
which  you  have  a  right  to  comment, 
but  on  which  you  must  comment  with 
truth  and  with  justice."  It  is  humbly 
submitted  that  this  does  not  concar  with 
the  opinion  intimated  by  Mr.  BaroB 
Parke,  but  places  sermons  precisely  oo 
a  par  with  other  public  acts.  Mr.  Baroa 
Rolfe  dissented  from  the  view  of  Mr. 
Baron  Parke,  who  said,  "  as  at  present 
advised,  I  should  not  have  gone  the 
length  with  my  learned  brother  Parke, 
in  saving  that  comments  on  sermons 
woold  not  come  within  the  category  d; 
public  acts,  I  rather  think  I  should 
have  thought  they  would  have  done  so ; 
but  I  give  no  opinion  about  it,  because 
it  does  not  seem  to  me  that  that  question 
arises."  Mr.  Baron  Alderson  wished 
to  guard  himself  against  being  supposed 
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to  have  formed  a  decided  opinion,  but 
afterwards  expressed  one  to  the  follow- 
ing extent:  **I  doubt  whether  or  not 
you  may  not  yery  properly  criticise  a 
gentleman's  sermons,  by  saying  *  be  is 
a  remarkably  bad  preacher.  *  There  is 
no  doubt  of  that,  I  think  ;  possibly  you 
may  speak  of  him  as  preaching  erro- 
neous doctrines,  although  about  that 
there  may  be  more  doubt,  seeing  that 
there  is  a  tribunal  to  which  you  may 
refer  any  erroneous  doctrine  which  he 
may  preach  in  the  pulpit ;  but  with  re- 
spect to  the  stupidity  or  the  dulbees  of 
his  sermon  there  is  no  redress,  except 
by  public  observation ;  and  I  am  by  no 
means  prepared  to  say  you  may  not 
criticise  justly  and  fairly :  and  if  you 
criticise  bana  fide,  even  although  the 
man  sustains  an  injury  from  your  criti- 
cism, it  is  an  injury  for  which  there  is 
no  redress  at  law  by  damages." 

Thus  it  may  be  gathered  from  the 
majority  of  judicial  opinion,  that  no  re- 
strictions apply  to  comments  on  ser- 
mons preached,  but  otherwise  unpub- 
lished, which  do  not  equally  apply  to  all 
public  acts ;  from  which  opinion  Mr. 
baron  Parke  intimated  his  dissent 

Pbacttcb  —  Discharge  of  Married 
Woman  taken  in  Exxcution. 

When  judgment  has  been  recovered 
against  husband  and  wife  jointly,  and 
both  have  been  taken  in  execution,  the 
practice  has  long  prevailed  of  discharg- 
ing the  wife  out  of  custody,  if  she  has 
no  separate  property,  (Chalk  v.  Deacon, 
6  B.  Mo.  128 ;  Sparkes  v.  BeU,  8  B.  & 
C.  1 ;  Hoad  v.  Maitliews,  2  Dowl.  P. 
C.  149) ;  but  in  Beynon  v.  Jones,  (15  L. 
J.  N.  S.,  Exch.,  303,)  the  court  of 
exchequer  has  recently  characterized 
that  practice  as  an  assumption  of  power, 
founded  apparently  **  on  no  other 
ground  than  that  it  is  hard  to  detain  in 
custody  a  defendant  who  cannot  by  law 
acquire  property  wherewith  to  satisfy 
the  plaintiff,"  and  as  a  **  making  "  of 
Uw  rather  than  an  ^^administering  '*  of 
it ;  and  that  court  therefore,  in  the  ab- 
sence of  any  decided  case  sanctioning 
such  a  course,  refused  to  extend  it  to 
the  case  of  a  judgment  and  execution 
against  a  wife  alone.  It  is  indeed 
hardly  possible  to  suppose,  that  if  a  dis- 
tinct application  were  now  to  be  made 
to  this  court  to  discharge  out  of  custody 
a  married  woman,  who  had  been  taken 
in  execution  with  her  husband  upon  a 
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judgment  against  both,  that  the  old 
practice  could  be  upheld.  It  is  true, 
that  in  one  part  of  the  judgment  of  the 
court  delivered  by  the  Lord  Chief  Baron 
after  consideration,  it  is  said  that  **  the 
practice  has  prevailed  so  long  in  the 
case  of  a  judgment  against  husband  and 
wife,  that  in  such  a  case  we  should 
probably  not  feel  ourselves  warranted  in 
deviating  from  the  ordinary  course ;" 
and  in  another,  **  finding  the  practice 
established  in  the  case  of  a  judgment 
against  husband  and  wife,  we  might 
not  feel  justified  in  refusing  to  act,  in  the 
case  of  a  joint  execution,  on  what  must 
be  considered  as  the  established  prac- 
tice ;"  but  these  observations  certainly 
leave  it  open  to  future  consideration 
whether  that  established  practice  is  to 
be  maintained  ;  and  the  court  itself  has 
supplied  an  irresistible  argument  for  the 
negative  of  that  proposition.  The  only 
appearance  of  principle  on  which  the 
practice  has  arisen,  is  stated  to  be  the 
hardship  of  detaining  in  custody  a  de- 
fendant who  cannot  by  law  acquire 
property  wherewith  to  satisfy  the  plain- 
tiff, and  that  hardship  exists  where  a 
married  woman  is  the  sole  defendant ; 
but  the  court  of  exchequer  refuses  to 
discharge  her  upon  that  ground.  The 
right  of  the  plaintiff  to  the  fruits  of  his 
judgment  is  forcibly  dwelt  upon,  and 
the  distinction  between  the  case  of  a 
judgment  against  husband  and  wife  and 
a  judgment  against  wife  alone  is  ad- 
mittea  to  be  unsatisfactory  ;  for  **  there 
seems  to  be  no  more  principle  to  war- 
rant the  court  in  depriving  a  plaintiff  of 
Sart  of  his  legal  right  than  in  depriving 
im  of  the  whole."  The  present  effect, 
at  all  events,  of  this  decision  is,  to  con- 
fine the  practice  of  discharging  out  of 
custody  married  women  taken  in  execu- 
tion, to  the  oases  of  joint  execution 
against  husband  and  wife ;  and  ex- 
pressly to  prohibit  that,  which  would 
seem  a  natural  consequence  of  it,  its 
extension  to  cases  in  which  the  wife  is 
sole  defendant. 

Evidencb  —  Presumption  of  Death. 
If  a  person  has  not  been  heard  of  for 
seven  years,  the  law  generally  presumes 
that  he  is  dead  ;  and  the  reason  of  that 
presumption  is  the  improbability  of  his 
remaining  unheard  of  so  long  if  alive. 
(Nepeau  v.  Doe  d.  Knight,  2  Mee.  & 
vV.  913.)  This  presumption  may  of 
course  be  rebutted  by  other  ciroum- 
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stances ;  but  some  doubt  has  been 
thrown  upon  the  rule  itself  by  the  obser- 
vations and  decisions  of  the  vice  chance !<• 
lor  of  England,  in  the  case  of  Watson 
T.  England,  (14  Sim.,  28,  Equity .j  It 
appeared  there,  that  one  M.  6.  left  the 
house  of  her  father  in  Yorkshire  clan- 
destinely in  1809  or  1810,  when  she 
was  about  sixteen  or  seventeen  years  of 
age,  and  that  she  had  not  since  been 
heard  of,  except  that  in  1814  she  wrote 
a  letter  to  her  sister  from  Portsmouth, 
stating  that  she  intended  to  go  abroad  ; 
and  the  master  having  reported  that  she 
died  in  1821,  being  seven  years  after 
she  was  last  heard  of,  the  question  was 
whether  the  evidence  warranted  that 
finding.  The  vice  chancellor  held  that 
it  did  not,  and  said,  **  the  mere  fact  of 
her  not  having  been  heard  of  since  1814 
affords  no  inftrence  of  her  death  ;  for 
the  circumstances  of  the  case  make  it 
very  probable  that  she  would  never  be 
heard  of  again  by  her  relations.  How 
cati  I  presume  that  she  died  in  1821 
from  a  fact  which  is  quite  consistent 
with  her  being  alive  at  that  lime  1  *' 
Now  it  is  quite  true  that  the  lapse  of  the 
seven  years  can  raise  no  presumption 
as  to  the  particular  time  of  death,  as  was 
distinctly  held  in  the  case  above  cited  ; 
but  it  surely  is  not  too  much  to  say, 
that  the  above  remarks  of  the  vice  chan- 
cellor throw  considerable  doubt  upon 
the  general  rule  itself,  as  established  by 
numerous  decisions;  for  the  circum- 
stances of  the  case  were  certainly  not 
at  all  strong  to  rebut  the  prim&facie 
presumption ;  as  M.  B.  had  written 
nome  in  four  years  after  her  first  de- 
parture. But  the  following  observa- 
tions of  the  learned  judge  have  the 
same  tendency  :  — **  The  old  law  re- 
heiting  to  the  presumption  of  death,  is 
daily  becoming  more  and  more  untena- 
ble. For,  owing  lo  the  facility  which 
travelling  by  steam  affords,  a  person 
may  now  be  transported  in  a  very  short 
space  of  time  from  this  country  to  the 
backwoods  of  America,  or  to  some  other 
remote  region,  where  he  may  be  never 
heard  of  again."  This  is  reasoning  to 
which,  with  the  utmost  respect  for  the 
learned  jud^e  who  propounded  it,  we 
cannot  accede.  There  may  have  been 
little  reason  foibthe  original  establish- 
ment of  the  rule ;  but  it  was  recom- 
mended by  its  great  convenience  ;  and 
the  increased  fkcilitiet  of  communica- 


tion, as  they  render  any  great  lapse  of 
time  without  communication  more  im- 
probable, so  in  our  humble  jud^Dent 
do  they  render  more  reasonable  the  rule, 
which  builds  unon  that  lapse  of  time  the 
presumption  of  death.  Although  differ- 
ing from  the  learned  judge,  we  oould 
not  refrain  from  shortly  noticing  here  a 
judicial  opinion  of  high  authority  upon 
a  point  of  general  importance. 

Damage  Feasant  —  Tender   or 
Amends. 

Undon  r.  Hooper,  Cowp.  414,  long 
since  determined  that  where  an  exor- 
bitant demand  was  made  for  compensa- 
tion in  cases  of  damage  feasant,  the  on- 
ly remedy  was  replevin,  and  an  action 
of  assumpsit  was  held  not  to  lie.  As  a 
general  rule,  money  extorted  by  any 
kind  of  duress  is  recoverable  unoer  the 
count  of  money  had  and  received,  bat 
this  does  not  apply  to  the  case  of  a  dis- 
tress. 

The  case  of  Gulliver  ▼.  Cozens,  (1  C. 
B.  788,)  has  somewhat  extended  and 
greatly  developed  the  rule  of  law,  which 
may  be  thus  briefly  stated.  It  casts  the 
onud  and  risk  upon  the  trespasser  of 
estimating  the  amount  of  damage  done 
by  his  cattle.  If  he  does  this,  and  make 
a  sufficient  tender  before  the  distress 
takes  place,  and  the  tender  it  refused, 
tl^e  other  party  is  the  wrong  doer  and 
replevin  will  Ife  ;  but  a  tender  after  dis- 
tress does  not  entitle  the  owner  to  re- 
plevy ;  the  detainer  is  then  alone  wrong- 
ful, and  detinue  is  the  only  remedy. 
An  excessive  demand  nowise  dispenses 
with  a  tender.  Money  had  and  reoeired 
will  not  He.  See  Barrett  v.  Stockton 
RailtP&y  Cb.,  3  M.  &  Gr.  95(1,  and 
Parker  v.  Great  Western  Railway  Cb., 
7  M.  &  Gr.  253. 

Consideration — FORBBARANcr  to  sui. 
It  has  been  held,  that  forbearance  to 
prosecute  a  suit  is  a  good  consideration 
for  a  promise  to  pay  debt  and  costs. 
Wade  ▼.  Simeon,  (15  Law  Jour.,  C.  P. 
114,)  decides  that  this  is  so  only  when 
there  was  a  good  cause  of  action,  and 
the  suit  stayed  could  have  been  main- 
tained. The  judgment  given  by  Tin- 
dal,  C.  J.,  is  cited  in  the  memoir  of 
his  life  in  a  late  number  of  the  Law 
Magazine,  and  illustrates  the  bold 
broad  doctrines  for  which  that  great 
judge  was  celebrated. 
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A  Digest  op  thk  Reports  of  Cases 
Akoued  and  Determined  in  the  Su- 
perior Court  of  Judicature  of 
New  Hampshire.  By  John  James 
Gilchrist,  one  of  the  Justices  of  the 
Superior  Court.  Concord :  G.  Par- 
ker Lyon,  1846.   pp.  583. 

The  name  Digest,  in  common  ac- 
ceptation, includes  two  very  diflferent 
classes  of  works ;  namely,  those  which 
are  designed  to  contain  complete  expo- 
sitioDS  of  the  whole  law,  or  of  the  whole 
of  some  branch  of  the  law,  and  those 
which  are  designed  to  serve  more  espe- 
cially as  indexes  to  some  particular  re- 
ports. The  distinction  is,  perhaps,  of 
no  great  practical  consequence,  except- 
ing for  purposes  of  criticism,  but  should 
be  noted  and  understood  if  any  one  de- 
sire to  be  accurate  or  even  intelligible, 
in  at^mpting  to  form  or  express  an 
opinion  on  the  merits  of  any  work  of 
either  class.  Thus,  one  of  the  former 
class  will  be  estimated  by  its  complete- 
ness, the  thoroughly  scientific  accu- 
racy of  its  arrangement  and  division, 
and  the  success  with  which  the  subject, 
considered  as  a  whole,  may  have  been 
treated.  A  work  of  the  second  class 
is,  on  the  other  hand,  of  necessity  frag 
mentary,  containing  not  the  whole  law, 
or  the  whole  of  any  one  branch  of  the 
law,  but  metely  the  points  which  hap- 
pen to  have  been  decided  in  the  partic- 
ular cases  digested.  It  cannot  be  ex- 
pected to  have  cortipleleness  in  its  divi- 
sions and  subdivisions,  because  there 
are  not  materials  sufficient.  Conve- 
nience and  facility  of  reference  must  be 
aimed  at  more  than  any  ideal  of  scien- 
tific accuracy  in  the  arrangement,  and 
such  divisions,  subdivisions,  and  refer- 
ences must  be  made  as  will  render  most 


easy  to  be  found,  the  matters  contained 
in  the  teports  digested.  Again,  a  work 
of  the  former  class  may  be,  and  fre- 
quently is,  confined  to  a  dry  and  ab- 
stract statement  of  general  principles, 
with  a  reference  merely  to  those  caseis 
in  text-books  in  which  these  principles 
are  illustrated,  while  a  digest  of  the 
reports  ought  to  contain,  in  a  condensed 
form,  the  essential  facts  of  each  case, 
as  well  as  the  decision  of  the  court 
thereon. 

These  remarks  have  been  suggested 
to  us  by  haying  sometimes  seen  a  digest 
of  state  reports  praised  by  calling  it  the 
American  Comyns.  A  formula  of  crit- 
icism which  certainly  contains  a  con- 
densation of  blundering,  quite  porten- 
tous. True  it  is,  we  have  been  in  the 
habit  of  speaking  and  thinking  of  the 
great  digest  of  Chief  Baron  Co^j^ps  as 
one  of  the  most  complete  and  wonder- 
ful of  books,  and  we  all  remember  the 
great  fame  of  its  author  as  a  lawyer  and 
a  judge.  And  doubtless  the  man  who 
shall  do  for  the  American  law  of  the 
present  day  what  Chief  Baron  Comyns 
did  for  the  English  law  of  his  day,  wilt 
confer  upon  all  American  lawyers  a 
lasting  benefit,  and  acquire  for  himself 
undying  fame.  But  such  an  achieve- 
ment is  more  to  be  desired  than  ex- 
pected or  even  hoped  for,  and  if  not  to 
be  considered  among  impossibilities,  is 
at  least  exceedingly  improbable.  At 
all  events,  the  reports  of  no  state,  con- 
tain the  whole  of  American  law,  and 
therefore  the  digest  of  them  cannot  be 
the  American  Comyns,  although  it  may 
be  a  correct,  methodical,  and  well  ar- 
ranged statement  of'*aIl  the  decided 
points. 

Considered  as  a  digest  of  twelve  vol- 
umes of  Reports,  Mr.  Justice  Gilchrist's 
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work  certainly  leaves  little  to  be  de- 
sired. The  classificatioQ  and  difisioa 
of  its  contents  is  so  thorough  and  mi- 
nnte  and  complete  as  to  insure  suffi- 
cient facility  in  Ending  whatever  may  be 
the  object  of  search,  and  this  facility  is 
further  promoted  by  continual  refer- 
ences from  one  part  of  the  work  to  an- 
other. This  matter  of  frequent  refer- 
ence is,  perhaps,  hardly  enough  attend- 
ed to,  or  its  importance  duly  estimated 
by  authors  of  digests.  So  numerous 
and  extensive  are  the  threads  which 
connect  together  the  different  branches 
of  the  law,  and  so  frequently  do  its  prin- 
ciples interlace  and  overlay  each  other, 
that  it  is  many  times  exceedingly  diffi- 
cult to  determine  under  what  head  a 
decided  point  should  be  placed.  And 
even  if  its  exact  scientific  position  could 
be  discovered,  it  would  not  be  at  all 
certain  that  any  individual  seeking  for 
it,  would,  in  his  own  mind,  refer  it  to  its 
right  place.  It  is  necessary,  therefore, 
aiVer  once  inserting  it  where  to  the  au-^ 
thor  shall  seem  most  fit  and  convenient, 
to  place  also  under  every  head  where  it 
may  be  looked  for,  a  reference  which 
will  finally  lead  the  inquirer  to  it. 

The  author  informs  us  that  he  has  not 
confined  himself  to  the  marginal  notes 
of  the  cases  given  by  the  reporters,  but 
has  often  expanded  or  condensed,  and 
in  some  instances  entirely  recast  them. 
The  desire  of  giving  unity  and  harmony 
of  style  to  the  whole  book  would  have 
afforded  sufficient  reason  for  such 
changes,  even  if  they  were  not  re- 
quired, for  the  sake  of  completeness  and 
accuracy. 

It  seems  to  us  that  the  author  has 
been  more  than  commonly  successful  in 
his  endeavors  to  combine  accuracy  with 
precision  and  brevity,  in  his  statement 
of  the  points  decided,  and  after  a  pretty 
extensive  acquaintance  with  the  nu- 
merous digests  and  indexes  which,  ia 
the  investigation  of  the  law,  are  now 
necessary  to  be  consulted,  we  confi- 
dently risk  the  judgment,  that  in  all  the 
essential  qualities  of  a  good  digest  of 
reports,  the  Digest  of  New  Hampshire 
Reports  is  equalled  by  few,  and  sur- 
passed by  none. 

We  feel  tempted,  after  thus  express- 
ing our  critical  opinion  of  the  Digest,  to 
say  a  few  words  about  the  Reports 
themselves.  The  progress  and  growth 
of  the  science  of  jurisprudence  in  the 


United  States,  affords  interesting  mattw 
for  contemplation. 

Starting  from  the  common  law  as  it 
existed  in  seventeen  hundred  and  eev* 
enty-six,  as  a  common  origin,  and  bring- 
ing to  its  study  a  good  degree  of  free* 
dom  from  antiquated  prejudices,  and  in 
the  earlier  days  of  American  jurispru- 
dence, a  not  unwholesome  jealousy  of 
some  of  the  more  servile  of  its  doc- 
trines, our  American  jurists  have  culti- 
vated their  science  with  distinguished 
success.  Especially  while  they  have 
preserved  the  best  spirit  of  English 
jaw,  they  have,  without  fear,  cast  off 
the  slough  of  those  cumbrous  and  anti- 
quated forms  which  confined  and  cramp- 
ed it  in  its  efforts  at  enlargement  and 
growth. 

It  seems  to  us  that  the  jurisprudence 
of  New  Hampshire,  as  recorded  in  the 
twelve  volumes  of  New  Hampshire 
Reports,  deserves  to  hold  a  high  place 
in  the  estimation  of  the  jurist.  Its  lead- 
ing characteridtics  may  be  said  to  be,  a 
tendency  to  preserve  the  true  spirit  of 
the  common  law,  laying  aside  as  much 
as  possible  its  cumbrous  forms,  and  its 
useless  and  unmeaning  technicalities. 
Fortunately,  the  courts  of  New  Hamp- 
shire have  never  attempted  the  hope- 
less task  of  administering  under  the 
proceedings  and  forms  of  common  law, 
the  principles  of  chancery  law,  and  so 
it  has  happened  that  as  the  increa^g 
wealth  and  business  of  the  state  have 
made  apparent  the  necessity  uf  the  pro- 
cedure and  principles  of  chancery  courts, 
to  make  up  that  complete  system,  of 
which  the  common  law  jurisdicuon  is 
only  a  part,  the  legislature  has  wisely 
bestowed  upon  the  superior  court  a 
large  and  liberal  equity  jurisdiction,  by 
virtue  of  which  they  are  laying  the 
foundations  of  a  sound  and  wholesome 
chancerv  system,  adapted  to  give  pow- 
erful aid  in  the  administration  of  sub- 
stantial justice,  and  yet  with  its  forms 
of  proceedings  so  simplified,  as  to  ren- 
der its  power  available  for  beneficial 
purposes,  and  not  exhausting  to  the  pa- 
tience and. ruinous  to  the  fortunes  of 
the  suitors. 

It  would,  perhaps,  be  hardly  becom- 
ing to  offer  any  remarks  on  the  judicial 
labors  of  those  judges  of  the  superior 
court,  who  are  yet  living.  But  a  no- 
tice of  the  jurisj^rudence  of  New  Hamp- 
shire would  be  imperfect  indeed,  which 
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should  omit  to  pay  its  tribute  to  the 
diligence,  great  learning,  and  soand 
judgment  of  the  good  Chief  Justice 
Hibbardson.  It  should  be  added,  that 
the  tasteful  scholarship  and  careful  fin- 
ish displayed  in  the  reported  judgments 
of  the  late  chief  iustice,  sit  most  grace- 
fully on  the  solid  learning  and  vigorous 
reasuniog  which  they  adorn,  and  ren- 
der them  pleasant  studies  to  the  student 
iiist  entering  upon  the  learning  of  the 
law,  as  well  as  yaluable  aids  to  the 
learned  jurist. 

The  beauty  and  ezoelleDce  of  the 
mechanical  execution  of  the  work  be- 
fore QSy  should  also  be  mentioned,  as 
highly  creditable  to  the  taste  and  skill 
of  the  printer,  and  the  liberality  and 
enterprise  of  the  publisher. 

Harrison's  Analytical  Digest  of 
ALL  THE  Reported  Cases  determ- 
ined in  the  House  of  Lords,  the 
SEVERAL  Courts  of  Common  Law, 
IN  Banc  and  at  Nisi  Prius,  and 
the  Court  of  Bankruptcy  ;  From 
Michaelmas  Term,  1756,  to  Easter 
Term,  1843 ;  including  also  the 
Crown  Cases  Reserved,  and  a  full 
Selection  of  Equity  Decisions  ;  with 
the  Manuscript  Cases  cited  in  the  best 
modern  treatises,  not  elsewhere  re- 
ported ;  to  which  is  added  a  Supple- 
ment, continuing  the  work  to  the 
year  1846.  Second  American  from 
third  London  edition.  By  R.  Tar- 
rant Harrison,  Esq.,  of  the  Middle 
Temple.  In  five  volumes.  Phila- 
delphia :  Robert  H.  Small,  Iaw 
Bookseller,  25  Minor-street.     1846. 

The  digest  of  Mr.  S.  B.  Harrison  has 
been  in  the  hands  of  the  profession 
many  years,  and  its  merits  and  defects 
are  well  known.  The  work  com- 
mences in  1756,  when  Lord  Mansfield 
became  ehief  justice  of  the  King's 
Bench,  and  the  author  professed  to  in- 
clude in  it  every  reporter,  **  without 
any  partiality  or  undue  preference, *' 
and  to  insert  all  the  cases  determined 
in  the  several  courts  of  common  law, 
both  in  Banc  and  at  Nisi  Prius,  and  the 
court  of  Bankruptcy,  and  also  the 
Crown  Cases  reserved ;  together  with 
a  full  selection  of  all  such  determina- 
tions in  the  House  of  Lords  and  the 
several  courts  of  equity,  as  appeared  to 
be  of  value  in  general  practice.  Mr. 
Harrison  published  a  second  edition  in 
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1836,  when  the  work  was  entirely  re- 
cast, so  as  to  get  the  cases  upon  the 
same  subject  under  one  head.  In  1843 
a  third  edition  was  prepared  by  Mr.  R. 
T.  Harrison,  in  which  the  work  was 
brought  down  to  that  date.  He  also 
made  an  important  and  useful  change 
in  the  table  of  cases,  by  indexing  the 
defendant's  name  as  well  as  the  plain- 
tiff's. An  edition  of  the  work  was 
published  in  this  countVy  from  the 
second  English  edition  in  1805.  It 
was  in  three  volumes,  the  table  of  cases 
being  entirely  omitted. 

The  edition  just  published  is  in  Jive 
volumes.  The  third  is  entirely  tilled 
by  the  Index  of  the  names  of  the  cases, 
and  is  well  worth  to  the  practitioner 
the  price  of  the  whole  work.  The  fifth 
volume  (about  two  thousand  pages)  is 
a  supplement  to  the  English  edition  of 
1843,  ^y  a  member  of  the  Philadelphia 
bar,  and  contains  a  digest  of  all  the  re- 
ported cases  decided  in  the  courts  of 
Equity,  Common  Law,  Admiralty,  and 
the  Ecclesiastical  Courts,  and  by  the 
Lord  Chancellor  of  Ireland,  in  the  years 
1843,  1844,  and  1845,  together  with  a 
Table  of  Cases. 

The  mechanical  execution  of  this 
work  is  faultless.  The  paper  is  good, 
the  type  clear,  and  the  general  appear- 
ance substantial  and  inviting.  It  is, 
without  doubt,  the  best  edition  of  the 
most  complete  English  digest  to  be 
found.  No  member  of  the  profession 
can  afford  to  be  without  it. 

Reports  of  Cases  argued  and  deter- 
mined IN  THE  Supreme  Court,  and 
IN  THE  Court  for  the  Correction 
OF  Errors  of  the  State  of  New 
York,  By  Hiram  Denio,  Coun- 
sellor at  Law.  Vol.  I.  New  York  : 
Banks,  Gould  &  Co.     1846. 

This  volume  of  Reports  was  received 
by  us  some  time  since,  but  other  en- 
gagements have,  till  now,  prevented 
our  examining  it  with  the  care  de- 
manded by  the  first  volume  of  a  new 
series  of  Reports.  The  result  of  a 
careful  examination  is  so  favorable  to 
Mr.  Denio,  that  we  should  regret  very 
much  the  chance  that  he  might,  under 
the  new  arrangement  of  courts  in  New 
York,  have  to  give  place  to  some  other 
reportet,  were  it  not  that  the  future 
decisions  of  the  New  York  courts  will 
probably  be  of  little  valae  oat  of  that 
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state.  As  it  is,  the  cases  in  this  vol- 
ame,  although  almost  without  excep- 
tion rightly  decided,  are  not  handled 
by  the  court  so  as  to  give  the  decisions 
much  weight  as  authority.  Beardsley,!. 
delivered  most  of  the  opinions  of  the 
court,  although  not  infrequently  the  use 
of  the  pronoun  **  I,"  leaves  the  reader 
in  doubt  whether  the  court  or  the  par- 
ticular judge  is  speaking,  a  fault  some- 
times found  in  our  own  repohs.  We 
have  not  much  to  say  as  to  the  deci- 
sions in  this  volume,  and  shall  notice 
only  a  few  of  them.  In  Quackenbush  r. 
Demks,  p.  128,  the  court  held  that  a 
statute  exempting  any  property  from 
seizure  on  execution,  is  unconstitutional 
as  applied  to  executions  on  debts  con- 
tracted while  such  property  was  liable 
to  seizure.     In  The  People  v.  Spooner^ 

S.  343,  the  court  held,  contrary  to  the 
ecisions  in  Massachusetts,  that  compa* 
risen  with  genuine  signatures  was  not 
admissible  on  the  question  of  the  genu- 
ineness of  a  signature.  The  case  of 
Cooper  V.  Greeley,  p.  347,  is  very  in- 
teresting, as  showing  how  hard  the  law 
of  libel,  as  administered  in  New  York, 
is  upon  defendants.  In  Coit  v.  MiUikin^ 
p.  376,  it  was  held  that,  in  authentica- 
ting the  acts  of  other  states  under  the 
act  of  congress  (1790,  ch.  11,  Little  & 
Brown's  ed.)  the  seal  of  the  state  must 
be  an  impression  on  *'  wax,  wafers  or 
other  tenacious  substance,"  and  that  a 
simple  impression  on  paper  is  not  suffi- 
cient. In  Moses  v.  Meeui,  p.  378,  it  is 
held,  that  no  warranty  of  wholesome- 
ness  is  implied  in  a  sale  of  provisions 
by  wholesale ,  and  not  for  the  vendee's 
domestic  use. 

In  regard  to  Mr.  Denio,  we  have  lit- 
tle to  say  that  is  not  favorable.  We 
think  his  index  is  arranged  inconven- 
iently and  with  too  much  fear  of  insert- 
ing the  same  abstract  twice.  Occasion^ 
ally,  too,  he  fails  in  abstraciinfr  the 
point  decided.  In  Cook  v.  The  Cham- 
plain  Transp.  Co,,  p.  91,  the  evidence 
decided  not  to  be  objectionable  as  show- 
ing a  local  usage,  was  evidence  relating 
to  the  practice  in  other  parts  of  the 
state.     In  Howe  v.  WiUson,  p.   181, 


which  was  trespass  for  breaking  the 
plaintiff's  close,  and  •*  then  and  there  " 
taking  and  carrying  away  hit  goods, 
the  marginal  note  would  lead  a  reader 
to  conclude  that  the  plaintiff  failed  ia 
his  action,  becaose  be  proved  the  taking- 
only,  without  proving  the  carrying 
away,  whereas  he  in  fact  proved  a 
carrying  away  too ;  but  it  also  appear- 
ed that  his  close  was  not  broken  at 
all.  We  were  ourselves  misled  by  Mr. 
Denio's  mode  of  statement,  and  at  first 
thought  the  decision  very  strange.  The 
real  defect  in  the  plaintiff's  case  was, 
that  he  declared  in  trespass  guare  dem- 
sum,  but  only  proved  a  simple  trespass. 
In  Fowler  v.  Suydam,  p.  65,  the  ab- 
stract is  singularly  expressed.  The  first 
abstract  would  seem  to  mean,  that  a 
wager  may  be  recovered  back  from  a 
stakeholder,  even  aAer  the  bet  is  decid- 
ed, while  the  second  abstract  seems  to 
mean  that  it  could  not  be  recovered 
back  even  before  the  bet  was  decided. 
But  an  examination  of  the  case  shows, 
that  the  reporter  did  not  mean  to  con- 
vey either  of  these  ideas,  but  that  the 
error  was  only  a  want  of  precision  in 
his  language.  In  Averill  v.  WilBams, 
p.  501,  the  only  abstract  is  that  a  judg- 
ment creditor  is  not  liable  for  a  wrong- 
ful seizure,  or  sale  by  the  sherifTon  the 
execution,  which  he  did  not  direct  or 
assent  to,  but  the  court  also  decided 
that  no  presumption  arises  from  the 
mere  fact  of  a  seizure  and  sale  on  an 
execution,  that  the  creditor  directed  the 
same  or  assented  thereto,  where  it  ap- 
pears that  such  seizure  and  sale  were 
wrongful. 

With  these  exceptions,  we  are  dis- 
posed to  give  Mr.  Denio  almost  unqual- 
ified praise  for  all  his  share  in  this  vol- 
ume. The  professional  reader  will  feel 
that  **  since  reports  must  be,"  it  is  a 
great  merit  so  to  have  compiled  a  vol- 
ume, that  a  reviewer  does  not  find  more 
or  greater  faults,  than  those  we  have 
noticed.  We  would  also  add  to  our 
notice,  that  the  volume  is  none  the  less 
valuable  for  happening  not  to  contain 
any  decisions  of  the  court  styled  the 
Court  for  the  Correction  of  Errors. 
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Pbison  Discipline.  We  are  indebt- 
ed to  Dr.  S.  G.  Howe  for  a  copy  of  his 
esaay  on  the  separate  and  congregate 
systems  of  prison  discipline,  being  a 
report  made  to  the  Boston  Prison  Dis- 
cipline Society,  by  a  minority  of  the 
Committee  appointed  by  the  Society  in 
1645.  The  Society  having  declined  to 
print  the  report,  it  is  published  by  its 
author.  It  appears  to  be  a  carefully 
prepared  and  able  expositiou  of  the 
views  of  those  who  advocate  the  separ' 
ate^  in  contradistinction  to  the  congre" 
gale  system  of  prison  discipline.  We 
think  it  may  be  regarded  as  one  of  the 
ablest  papers  which  has  been  prepared 
on  that  side  of  the  question,  and  as 
well  worthy  of  the  attentive  examina- 
tion of  all  who  take  an  interest  in  the 
subject.  Those  who  deny  the  correct- 
ness of  the  doctrines  maintained  in  this 
essay  will  not  deny  its  ability ;  but  we 
do  not  suppose  it  will  remove  all  doubt 
from  the  minds  of  those  who  are  in 
favor  of  the  congregate  system  from  a 
knowledge  of  its  practical  oparation^  and 
its  comparative  cheapness.  We  know 
this  latter  consideration  is  very  summa- 
rily disposed  of  by  the  advocates  of  the 
separate  system.  **  Shame  upon  such 
sordid  arguments !"  exclaims  Dr.  Howe, 
*'  Thousands  of  convicts  are  made  so  in 
consequence  of  a  faulty  organization  of 
society,  ~  in  consequence  of  ignorance 
and  temptation ;  many  are  made  so  in 
consequence  of  almost  inevitable  hered- 
itaiy  propensities,  too  strong  for  their 
control ;  some  ought,  doubtless,  to  be 
considered  as  victims,  and  moral  pa- 
tients, rather  than  responsible  beings ; 
they  are  thrown  upon  society  as  a  sacred 
charge ;  and  that  society  is  false  to  its 
trust,  if  it  neglects  any  means  for  their 
lefbrmation,  especially  if  it  refuses  the 


necessary  funds,  while  it  has  money  to 
throw  away  on  any  pomp  or  pride,  be 
it  of  peace  or  war.'' 

But  we  live  in  a  selfish  world,  and, 
as  strangers  say  of  us,  in  a  sordid  coun- 
try ;  and  the  consideration  of  economy 
must  be  taken  into  the  account,  and 
form  an  essential  element  in  any  discus- 
sion that  will  lead  to  practical  results. 

We  do  not  agree  to  the  doctrine,  in 
whatever  form  expressed,  that  crim- 
inals, because  they  are  criminals,  are 
entitled  to  any  peculiar  favor  from  so- 
ciety ;  still  less  do  we  admit  that  pity 
is  to  take  the  place  of  punishment,  on 
the  ground  that  crime  is  merely  another 
form  of  insanity.  Pity  cannot  do  all 
the  work  of  punishment.  All  crime  is 
sin,  as  well  as  misfortune  ;  it  is  delibe- 
rate wickedness,  which  the  criminal, 
wherever  born,  and  however  descend- 
ed, can  avoid  if  he  will ;  otherwise  it 
is  not  crime.  And  they  who  would 
make  the  prison  a  mere  moral  infirmary, 
must  still  admit  punishment  as  an  im- 
portant remedial  means.  Prisons  should 
therefore  be  regarded  as,  and  should  be 
made  places  ot  punishment ^  to  which 
none  are  to  be  sent  who  ate  not  delib- 
erately wicked  ;  and  in  measuring  and 
applying  punishment,  the  end  should 
be,  not  vengeance,  but  reformation,  and 
the  prevention  of  crime.  The  doctrine 
which  the  inferior  tribunals  in  England 
have  repeatedly  acted  upon,  that  it  was 
better  to  send  a  man  to  prison,  because 
he  would  be  better  taken  care  of,  is 
abhorrent  to  all  ideas  of  justice  and 
propriety. 

We  have  sometimes  thought  that  the 
advocates  of  the  separate  system  enter- 
tain views  upon  the  real  object  of  pris- 
ons, at  yariance  with  their  true  purpose. 
We  are  sure  that  certain  advocates  of 
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the  other  system  do  this,  ia  regarding 
them  as  places  of  vengeance  rather 
than  restraint  and  punishment.  But 
we  leave  a  discussion  which  we  had  no 
thought  of  entering  upon  when  we  took 
up  the  pen  to  notice  Dr.  Howe's  essay. 
We  again  commend  it  to  the  attention 
ofall  who  feel  an  interest  in  the  subject. 

We  have  lately  seen  in  the  London 
Times  an  article  which  is  the  com- 
mencement of  a  series  against  the 
separate  system,  and  which  is  evident- 
ly the  production  of  a  writer  of  dis- 
tinguished ability,  to  whom  the  subject 
is  ^miliar. 

We  have  also  recently  seen  a  letter 
from  Dr.  Julius,  of  Berlin,  giving  an 
account  of  the  congress  at  Frank fort- 
on-the-Maine,  upon  the  subject  of  prison 
discipline.  We  insert  it  below,  with 
the  statement  that  the  writer  roust  be 
regarded  as  one  of  the  most  ardent  ad- 
vocates of  the  separate  system.  We 
also  insert  the  resolutions,  several  of 
which  (especially  the  first)  commend 
themselves  to  the  good  sense  of  all 
men. 

Berlin,  22d  October,  1846. 
The  mentioned  congress  has  been 
held  on  the  2dth,  29th  and  30th  Sep- 
tember, at  Frankfort,  and  its  results 
having  surpassed  my  most  sanguine 
expectations,  I  send  them  in  French, 
herewith  enclosed.  You  will  find  that 
we  counted  seventy-five  members, 
whereof forty^six Germans,  and  twenty- 
nine  foreigners,  among  whom  there  were 
six  Englishmen,  six  Frenchmen,  six 
Swedes  and  Norwegians,  five  Dutch- 
men, two  Swiss,  and  one  from  Belgium, 
Denmark,  Poland,  and  the  U.  States, 
(Mr.  Dwight.)  Among  the  Germans, 
there  were  eight  Judges  or  Presidents 
of  Tribunals,  seven  Professors  of  Jaw 
at  the  Universities,  six  Superintendents 
of  Prisons,  five  Chaplains  of  Prisons,  six 
Physicians,  five  Advocates,  four  Mem- 
bers of  legislative  bodies,  &c.  From 
abroad  we  saw  in  this  congress,  four 
chiefs  of  the  administration  of  Prisons 
by  governments,  three  Inspectors  Gen- 
eral of  Prisons,  some  Presidents  or 
Secretaries  of  Prison  Socie^es,  three 
Prison  Architects,  four  Editors  of 
Prison  Journals,  and  on  the  whole,  a 
mass  of  deep  and  thorough  ticquaint- 
ance  with  all  subjects  relating  to  Penal 
law  and  Prison  discipline,  such  as 
never  before  has  been  concentrated  on 


one  spot.  The  lights  brought  together 
could  only  illuminate  all  around  them 
and  build  a  fire  and  kindle  a  flame, 
brightening  not  merely  those  standing 
by  it,  but  likewise,  the  whole  civilixed 
world  on  both  sides  of  the  Atlantic. 
The  eight  resolutions,  seven  of  which 
were  carried  nearly  unanimously,  aod 
one  (the  fourth)  with  a  very  great  iDa- 
jority  of  more  than  two-thirds  of  the 
assembly,  are  contained  in  the  en- 
closed paper. 

Mr.  Dwight  was  likewise  present. 
He  spoke  once,  giving  an  account  of 
what  had  been  done  by  the  Boston 
Prison  Discipline  Society,  ftir  the  im- 
prisoned and  alienated  among  their 
citizens.  It  was  remarked,  and  I  mast 
confess  with  truth,  that  in  this  accooot 
he  said,  with  some  ambiguity,  that  ao- 
oording  to  that  system  each  prisoner 
had  bis  own  cell,  wiihont  mentioning 
by  one  expression,  whether  the  cells 
were  merely  for  the  night,  or  for  day 
and  night.  In  a  private  confereaee 
Mr.  Dwight  had  on  the  9th  of  October, 
in  my  presence^  with  Dr.  Varrentrap, 
he  was  reluctantly  compelled  to  ac- 
knowledge the  exactness  of  this  gen- 
tleman's observations  on  the  figures  in 
his  last  Reports,  which  you  have  trans- 
lated in  the  Law  Reporter,  and  espe- 
eially  of  the  circumstance  that  there 
were  fiftetn  erroneuns  figures  in  one 
small  table. 

Another  highly  remarkable  ci ream- 
stance  is,  that  Mr.  Dwight  carries 
along  with  him,  and  showed  me,  a 
model  plan  of  a  prison.  This  plaa 
consists  of  three  wings  for  prisoners, 
three  stories  high,  radiating  from  one 
central  point  or  hall  of  inspection,  with 
cells  dn  both  sides  of  each  wing,  and 
larger  in  cubic  feet  than  those  at  Pen- 
tonville,  obviously  for  day  arid  nigki^ 
though  there  are  to  be  found  in  this 
plan,  next  to  the  wings,  workshops  for 
prisoners.  Nothing  in  the  world  has 
ever  astonished  me  more  than  this  plan, 
and  I  doubt  whether  any  state  in  the 
world  will  ever  agree  to  such  a  oon>bi- 
nation  of  the  eonstrnctions  and  build- 
ing's of  the  Auburn  and  the  Philadd- 
phia  systems.  Its  expenses  must  be 
enormous. 

t  send  yon  this  letter,  via  Eneland, 
through  the  kindness  of  Mr.  Whit- 
worth  Russell,  who  spoke  admirably, 
and  carried  along  with  him  at  the  meet- 
ing, the  feelings  of  all  the  members, 


Digitized  by 


Google 


INTELLIGENCE  AND  MISCELLANY. 


429 


and  of  the  nnmeroas  public,  from  the 
first  classes  of  German  society.  This 
letter  is  despatched  in  the  moment  I 
receive  the  enclosed  paper,  printed. 
Next  ^ear  we  shall  meet  about  the 
same  time,  at  Brussels^  and  I  hope  we 
shall  see  you  there  with  some  other 
Americans.  AH  the  debates  of  the 
meeting  will  be  immediately  printed  in 
two  editions,  one  in  German,  the  other 
in  French.  As  soon  as  the  French 
edition  comes  out,  I  shall  send  it  to 
yoQ.  The  moral  impression  made  by 
the  debates,  and  the  resolutions  of  the 
congress,  in  Germany  is  immense,  and 
I  trust  it  will  be  the  same  case  in  Amer- 
ica, as  soon  as  you  shall  make  it 
known. 

Resolutions:  1.  Persons  suspected 
or  accused,  that  is  before  trial,  shall 
undergo  separate  or  individual  imprison- 
ment, 80  that  there  can  be  no  kind  of 
communication  between  them,  or  be- 
tween them  and  other  prisoners,  except 
where,  on  the  demand  of  the  prisoners 
themselves,  the  magistrates  think  pro- 
per to  allow  them  intercourse  to  a  cer* 
tain  extent,  within  limits  determined  by 
the  law. 

2.  Persons  convicted  should  in  gene- 
ral undergo  separate  imprisonment, 
with  the  aggravations  and  mitigations 
commanded  by  the  nature  of  their 
ofiences  and  sentences,  their  character 
and  conduct,  in  such  a  manner  that 
each  prisoner  shall  be  oceupied  in  use- 
ful labor,  that  he  shall  enjoy  daily  ex- 
ercise in  the  open  air,  that  he  shall 
partake  of  the  benefits  of  religious, 
moral  and  other  instruction,  and  of 
religious  exercises,  that  he  shall  re- 
eeive  regularly  the  visits  of  a  minister 
of  his  persuasion,  of  the  director,  of  the 
physician,  and  of  members  of  the  com- 
mittees of  inspection,  besides  other 
visits  which  may  ht  allowed  by  the 
rules  of  the  prison. 

3.  The  preceding  resolution  shall 
apply  especially  to  imprisonment  for 
short  terms  of  time. 

4.  Separate  imprisonment  shall  be 
equally  applicable  to  detentions  for 
long  terms ;  combining  with  it  all  the 
progressive  mitigations  compatible  with 
the  maintenance  of  the  principle  of 
separation. 

6.  When  the  bodily  or  mental  health 
of  a  prisoner  shall  require  it,  the  gov- 
ernment of  the  prison  can  submit  the 
prisoner  to  such  treatment  as  shall  be 


judged  proper,  and  even  allow  him  the 
solace  of  constant  society;  without, 
however,  in  this  case  allowing  him  to 
meet  other  prisoners. 

6.  The  separate  prisons  should  be 
constructed  so  that  each  prisoner  can 
be  present  at  the  religious  exercises, 
seeing  and  hearing  the  officiating  cler- 
gyman, and  being  seen  by  him,  but 
without  interfering  with  the  fundamen- 
tal principle  of  the  separation  of  the 
prisoners  from  each  other. 

7.  The  substitution  of  the  punish- 
ment of  separate  imprisonment  for  the 
punishment  of  imprisonment  in  common 
(the  congregate  system)  should  have,  as 
an  immediate  consequence,  the  shorten- 
ing of  tiie  terms  of  imprisonment,  as 
they  are  determined  by  existing  codes. 

8.  The  revision  of  penal  legislation, 
the  organization  by  law  of  an  inspector 
of  prisons,  and  of  committees  of  over- 
seers, and  the  establishment  of  a  board 
of  patronage  for  discharged  convicts, 
should  be  considered  as  an  indispensable 
pan  of  penitentiary  reform. 

The  Resolutions,  1  to  3  and  5  to  8 
were  passed  unanimously  or  nearly  so; 
the  4th  Resolution  was  passed  by  a 
very  strong  majority. 

Plagiarism.  —  On  the  occasion  of 
Judge  Story's  death,  certain  resolutions 
were  offered  at  a  meeting  of  the  Boston 
bar  by  Mr.  Webster.  They  were  hap- 
pily expressed,  and  very  appropriate  to 
the  melancholy  occasion.  They  were 
much  spoken  of  and  admired.  As  it 
was  well  known  here  that  they  were 
not  the  production  of  Mr.  Webster's 
own  pen,  we  stated  the  fact,  and  gave 
the  names  of  the  gentlemen  who  ac- 
tually wrote  them  —  partly  from  the 
motive — suum  cuique — and  partly  for 
the  benefit  of  those  wiseacres  who  had 
spoken  of  the  resolutions  as  being 
peculiarly  **  Webslerian."  Now,  a 
correspondent  of  the  Calais  (Me.)  Ad- 
vertiser, as  recently  as  December  10, 
1846,  at  the  end  of  an  interesting 
sketch  of  one  of  Judge  Story's  lectures, 
(which  we  should  be  glad  to  extract,) 
has  discovered  something  '*  very  like  a 
whale."    Hear  him. 

"  Allow  me  here,— although  it  may  seem 
inappropriate,  except  as  connected  with  the 
name  oi  Story,  to  refer  to  certain  resolutioiis 
that  were  read  by  Mr.  Webster  at  a  meeting 
of  the  Boston  bar  held  immediately  after  the 
death  of  Judge  Story.     They  were  much 
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commended.  And  one  sentence  teemed  to 
altrnct  especial  attention.    It  was  this:— 

*  We  haTe  seen  and  fell  tAe  daily  beauty  of 
hit  l\fe.*  In  some  excellent  resofutioos  pre- 
sented aAervrards  (in  October)  to  the  Port- 
land bar  by  Charles  S.  Daveis,  Esq.,  the 
Boston  resolutions  are  expressly  referred  to, 
and  a  part  of  the  aboTe  sentence  is  repeated, 
18  follows :  <  While  we  .  .  .  .  pass  not  over 
what  has  been  termed,  with  more  than  clas- 
sic purity,  the  daily  beauty  of  his  life,'  &o. 
In  toe  Law  Reporter  for  D^ember  (follow- 
iryr)   I  saw  the   following  announcement: 

*  Tne  resolutions,  offered  by  Mr.  Webster  at 
the  meeting  of  the  Sufiblk  Bar,  on  the  occa- 
sion of  Judge  Story's  death,  were  drawn 
np  by  €korge  S.  Hillard  and  Charles  Sum- 
ner, Ksqs.'  It  is  undoubtedly  yery  proper 
that  we  should  render  unto  Caesar  the  things 
which  are  Cssar's.  But  it  is  a  little  singu- 
lar that  the  beautiful  language,  above  quoted, 
was  written,  lonp;  ago,  by  Judee  Story's  own 
pen.  In  the  third  volume  of  Peters's  Su- 
preme Court  Reports,  will  be  found  an 
'Obituary '  of  Juage  Washington,  which  is 
made  ud,  in  part,  of  a  notice  written  by 
Judge  Story.  And  this  is  the  language 
used  by  the  latter  in  speaking  of  the  former: 

*  But  it  is  as  a  man,  that  those,  who  knew 
him  best,  will  most  love  to  contemplate  him. 
There  was  a  daily  beauty  in  his  life^  which 
won  every  heart.'  —  Possiblv  those  who  in- 
troduced the  sentence  into  the  first-mention- 
ed resolutions,  thought  it  would  be  imme- 
diately recognized  as  having  had  a  previous 
existence  and  another  paternity,  but  I  pre- 
sume that  most  persons  bafl  no  such  idea  — 
and,  especially,  did  not  so  think  after  the 
formal  announcement  by  others,  as  given 
above,  of  an  exclusive  proprietorship  in  the 
resolutions." 

It  seems  hardly  fair — almost  cruel — 
to  disturb  the  complacency  of  one  who 
has  discovered  half  a  dozen  words  (half 
a  line)  in  a  set  of  resolutions  which  had 
been  previously  ased ;  or  to  call  in 
question  the  candor  of  him  who  denies 
the  "exclusive  proprietorship  in  the 
resolutions"  for  such  a  cause.  We 
desire  to  do  neither;  but  we  may  very 
properly  set  him  right  in  poirU  of  fad. 
He  n^ust  be  aware  that  the  fairest  case 
often  "caves  in"  from  the  develop- 
ment of  some  material  fact.  The  ease 
of  Stradling  v.  Stiles ^  in  Scriblerus's 
Reports,  is  familiar,  where  the  debate 
was,  whether  f  C)C  |)seti  tovsef  passed 
under  the  devise  of  dSK  John  Swalb 
of  Swale-Hall  (n  Swale-Dale,  UvX  ho 
t(e  t(ber  Swale,  of  **al]  his  black  and 
white  horses.*'  After  judgment  for  the 
plaintiff,  a  motion  in  arrest  was  made 
on  the  ground  **t|at  t^e  pyed  horses 
were  mares ;  antr  tj^eveopon  an  inspec- 
tion was  prayed." 

Now,  the  six  remarkable  words,  which 
oar  writer  says  were  "  written  long 


ago  by  Judge  Story's  own  pen,"  npoo 
which  fact  his  whole  difficulty  seema 
to  hang,  are  fairly  entitled  to  clain  a 
much  more  ancient  paternity,  to  wit: 
that  of  William  Shakspeare,  from  wfaooi 
both  Judge  Story  and  the  authors  of  tke 
resolution  derived  them.  We  have  the 
best  authority  for  knowing  that  the  lat- 
ter did  nut  recollect  that  they  were  used 
in  the  third  volume  of  Peters,  if  indeed 
they  knew  the  fact ;  and  both  they  and 
Judge  Story  undoubtedly  conaideied 
the  expression  referred  to  as  having 
passed  into  common  use,  and  too  &nii}> 
lar  to  educated  men  to  be  treated  as  a 
quotation. 

In  Othello,  act  5,  toene  1,  lago  ex- 
claims : 

....    If  Gassio  do  remain, 

He  hath  a  daily  beauty  in  his  l\fc^ 

That  makes  me  ugly. 


Aotcft«9<t. 

hMMM(li(hatdibword*«ldk'|Mt,l«  to  Eogfck  >  ■  liilii^ 

for  In  tbli  pudiUng^  ia  not  eomoMmly  pul  oo*  tniar  ■i>M?t  ^"^ 
one  (hlo(  vkh  othar  thinp  put  tofMber.  — XJOMbis  f  Vi 
ITS  a. 

We  are  permitted  to  make  the  following 
extract  from  an  English  barrister  to  a  mem- 
ber of  our  own  bar  :  —  "  You  will  grieve  at 
the  loss  of  Tindal.  His  legal  knowledge, 
his  suavity  and  scholarship  made  him  a  coo- 
summate  chief  for  his  court.  He  lacked 
that  vehemence  in  his  hatred  of  meanness 
and  oppression,  which  makes  Denman  such 
an  able  officer,  for  the  control  of  the  ma^s- 
tracy  and  the  vindication  of  public  rights. 
I  dare  say,  that,  in  professional  competence 
and  the  desire  to  accommodate  the  bar  and 
the  sn  iters,  Wilde  will  be  unobjectionable  ; 
but  he  has  none  of  the  winning  accomplish- 
ments of  Tindal.  The  new  government  have 
made  a  most  creditable  appointment  in  pro- 
moting Williams.  His  legal  repatation  is 
well  known  to  you,  and  he  has  been  too 
much  devoted  to  his  profession  to  be  a  polit- 
ical partisan.  It  is  only  for  his  legal  and 
moral  qualifications,  (for  bis  is  a  manly  and 
honorable  character,)  that  he  has  beea  pro- 
moted :  and  the  selection  redounds  the  more 
to  the  honor  of  the  government,  inasmuch  as 
they  had  men  amongst  their  parliamentary 
supporters,  (for  instance,  the  attorney  and 
solicitor  and  Watson,  now  in  parliament, 
and  Murphy  and  Talibrd,  who  ka^e  bMn,) 
against  the  appointment  of  any  of  whom 
no  professional  objection  could  be  urged, 
although  Williams  was  the  fitter." 

We  have  received  the  second  number  of 
the  Pennsylvania  Law  Journal,  new  »enM. 
There  is  a  manifest  improvement  in  the 
work  as  respects  its  general  appearance.  It 
was  always  highly  valuable  to  practitioners 
in  Pennsylvania.  It  now  promises  to  be 
useful  and  interesting  to  the  professieii 
throughout  the  Unioa.  w 
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SeYcral  distinguished  gentlemen  have  re- 
cently died  in  Elngland,  notices  of  some  of 
whom  we  bope  to  be  able  topublish  hereaf- 
ter. The  death  of  Sir  John  Williams,  of  the 
Queen's  Bench,  created  a  strong  sensation. 
His  classical  and  legal  attainments  were  of 
a  high  order,  and  his  many  amiable  and  ex- 
cellent qualities  had  earned  for  him  nnirer- 
sal  respect.  Sir  Charles  Witherell  was 
thrown  from  his  carriage  in  August  last, 
and  soon  afterwards  died  at  the  age  of  twen- 
ty-six. He  was  a  man  of  great  ability  and 
varied  attainments,  and  took  on  active  part 
in  the  fiercest  struggles  of  political  life  at  a 
period  of  intense  excitement.  The  record- 
ership  of  Bristol,  which  became  vacant  by 
his  death,  has  been  conferred  on  R.  B. 
Crowder,  Esq.,  Q.  C.  Mr.  Valentine  Lee, 
of  the  Oxford  Circuit,  whilst  out  shooting 
on  October  13,  was  seized  by  a  pain  in  the 
heart  and  died  in  twelve  hours,  at  the  age  of 
forty-two.  Mr.  William  Bond,  one  of  the 
magistrates  of  the  Westminster  police  court 
and  recorder  of  Poole  and  Wareham,  died  on 
October  11,  from  disease  of  the  lungs.  Mr. 
M.  Short  has  succeeded  him  in  the  office  of 
police  magistrate. 

The  Western  Law  Journal  for  December 
opens  with  an  elaborate  review  by  Senator 
Morehead,  of  the  authorities,  British  and 
American,  on  the  question,  whether  a  court 
can,  by  the  common  law,  discharge  a  jury, 
in  a  capital  case,  without  the  consent  of  the 
prisoner.  This  is  followed  by  a  part  of  the 
charge  of  the  chief  justice  of  New  Jersey,  in 
the  late  trial  of  Spencer,  the  running  title 
of  which  is  emphatic  if  not  eupboneous  — 
"  Charge  qf  Horiiblower."  There  is  also  an 
interesting  account  of  the  proceedings  at  a 
recent  meeting  of  the  Cincinnati  bar  on  Ju- 
dicial Reform.    This  work  is  edited  with 


distinguished  ability  and  saccess  by  Messrs. 
Walker  and  Coffin. 

At  the  last  term  of  the  court  of  coqrimon 
pleas  in  Boston,  Chief  Justice  Wells  took 
occasion  to  comment  upon  the  loose  practice 
of  the  bar  in  relation  to  specifications  of  de- 
fence, and  to  state  that  hereafter,  under  the 
new  rules,  defendants  would  be  held  to  give 
a  full  and  complete  statement  of  the  jaeU 
upon  which  they  would  rely  at  the  triaL 

The  Uvea  of  Twelve  Eminent  Judges  qf 
the  last  and  present  Century ^  by  William  C. 
Townsend,  Esq.,  M.  A.,  Recorder  of  Mac- 
clesfield, is  the  title  of  a  book  recently  pub- 
lished in  London.  It  is  made  up  of^the 
Lives  of  judges  which  appeared  at  intervals 
in  the  Law  Magazine. 

Mr.  Robb,  the  gentlemanly  and  accom- 
plished clerk  of  the  circuit  court  of  the  Uni- 
ted States  for  the  first  circuit,  has  got  up  a 
very  neat  edition  of  the  rules  of  that  court, 
which  can  be  obtained  by  the  Bar  on  appli- 
cation at  the  clerk's  office,  or  of  Little  and 
Brown. 

At  the  late  term  of  the  court  of  common 
pleas  in  Boston,  two  cases  were  tried,  in- 
volving the  same  iacts  and  argued  by  the 
same  counsel.  The  defence  was  infancy. 
In  one  case  the  jury  found  for  the  plaintiff ; 
in  the  other  for  the  defendant. 

Mr.  Greenleaf  *s  recent  work  on  the  Tes- 
timony of  the  Evangelists  is  to  be  republished 
in  England. 

Mr.  Theodore  Sedgwick,  of  New  Yorki 
has  in  press  a  work  on  the  Rule  and  Law  of 
Damages. 
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Mr.  Day  is  unquestionably  the  oldest  living  reporter.  As  earl; 
B8  1806,  the  first  volume  of  "  Day's  Reports "  was  issued ;  and 
from  that  time  to  the  present,  for  forty  years  and  upwards,  he  has 
continued  in  the  service  of  the  public,  recording  and  preserving 
the  opinions  of  an  able  court.  His  twenty-one  volumes  of  Reports 
(five  of  "  Day's  "  and  sixteen  of  "  Connecticut ")  comprise  a  body 
of  decisions  on  questions  of  common  law,  of  equity,  and  of  eccle* 
siastical  and  maritime  law,  from  which  may  be  drawn  a  more 
complete  system  of  jurisprudence  in  all  its  departments,  probably, 
than  from  the  reports  of  the  decisions  of  any  other  single  court  in 
this  country,  the  reports  of  the  decisions  of  the  supreme  court  of 
the  United  States  alone  excepted.  It  deserves  to  be  mentioned, 
that  the  preparation  of  this  series  of  reports  constitutes  by  no 
means  the  whole,  perhaps  not  the  larger  part,  of  the  obligation  con- 
ferred by  Mr.  Day's  industry  upon  the  profession  of  the  law. 
Editions  of  Coke  upon  Littleton,  Comyn's  Digest,  Bosanquet  and 
Puller's  Reports,  and  East's  Reports,  and  other  standard  books, 
with  very  full  and  learned  annotations,  were  presented  from  time 


*  Reports  of  Cases  Argued  and  Determined  in  tbe  Sapreme  Court  of  Erron  of  tha 
dtate  of  Connecticut,  prepared  and  published  in  pursuance  of  a  Statute  Law  of  thia 
State.    By  Thomas  Day.    Vol.  16.    Hartford,  1846. 
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to  lime  by  Mr.  Day  to  the  American  bar,  at  a  period,  too,  when 
such  undertakings  were  more  laborious,  more  hazardous,  and  more 
highly  to  be  prized,  than  now.  He  has  also  published  a  well-ar- 
ranged digested  index  to  all  the  reports  of  Connecticut  down  to 
and  including,  the  twelfth  volume. 

The  present  volume  seems  to  be  prepared  with  his  usual  care 
and  accuracy.  It  will,  by  many,  be  esteemed  a  convenience,  that 
in  his  marginal  or  head  notes  to  cases  he  gives  a  pretty  full  abstract 
of  the  facts  on  which  the  decision  turns,  while  at  the  same  tinoe 
he  extracts  and  enunciates  with  sufficient  neatness  and  brevity  the 
general  principle  which  is  established  by  the  decision.  Every 
lawyer  knows  how  unsafe  it  is,  in  the  investigation  of  causes,  to  rely 
upon  the  statement  of  the  principle  of  a  decision  as  given  in  the 
marginal  note,  without  looking  into  the  facts  in  reference  to  which 
the  decision  is  made.  If  these  are  abstracted  and  condensed  in  a 
reliable  manner  in  the  marginal  note,  he  is  saved  much  time  and 
trouble,  which  otherwise  he  must  bestow  in  going  over  and  sifting 
the  details  of  a  case,  in  ascertaining  whether  it  bears  upon  the  ques- 
tion before  him  or  not. 

Of  the  decisions  reported  in  this  volume  a  few  are  noticeable. 
The  calmness,  the  san^  froidj  resulting  no  doubt  from  clear  con- 
victions, with  which  the  court,  in  the  case  of  The  Hartford  Bridge 
Company  v.  Ead  Hartford^  p.  150,  set  aside  an  act  of  the  legisla- 
ture as  unconstitutional,  seem  at  first,  in  these  times  of  legislative 
supremacy  and  popular  dictation,  a  little  unusual  and  remarkable. 
But  if  the  law  was  void,  it  was  perhaps  quite  as  well  to  "say  so 
and  no  more,''  as  to  make  a  parade  of  diffidence  about  annulling 
an  act  of  a  coequal  branch  of  the  government.  In  the  case  of 
Calkins  v.  Lockwood^  p.  276,  a  new  principle,  it  would  seem,  is  at- 
tempted to  be  introduced  into  the  common  law,  namely,  that  a 
contract  for  a  mortgage  or  lien  on  property  not  in  existence  at  the 
time  of  the  making  of  the  contract,  but  to  be  acquired  and  created 
afterwards,is  valid,  and  binds  the  property  when  acquired,  not  only 
against  the  mortgagor  but  against  creditors  and  subsequent  pur- 
chasers. The  case  was  of  a  contract  by  the  lessee  of  a  furnace 
for  the  manufacture  of  iron,  that  the  lessor  should  have  a  lien  on 
all  the  iron  made  or  to  be  made  at  the  furnace  ;  and  the  question 
arose  between  the  assignee  of  the  lessor  and  attaching  creditors  of 
the  lessee,  with  reference  to  iron  manufactured  subsequently  to  the 
making  of  the  contract.  The  court  rely  in  their  opinion  on  the 
case  of  Macomber  v.  Parker,  (13  Pick.  R.  175,)  and  unluckily  have 
misapprehended  the  point  decided  in  that  case.  The  decision  was, 
that  the  contract  and  the  facts  of  that  case  constituted  a  partner- 
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ship  betvtreen  the  contracting  parties,  one  of  whom  bad  sold  his 
interest  to  the  other  outright,  and  the  question  of  lien,  or  mortgage, 
or  sale  of  future  acquisitions,  did  not  arise.  In  subsequent  proceed- 
ings in  the  same  case  of  Macomber  v.  Parker,  (14  Pick.  497,)  cer- 
tain authorities  were  cited  by  the  learned  judge  who  gave  the 
opinion  of  the  court,  tending  to  show  that  there  may  be  an  agree- 
ment for  a  pledge  infuturo,  which  when  executed  would  bind  the 
property ;  and  this  doctrine  is  improved  in  the  marginal  note  to 
the  confusion  of  courts  and  lawyers.  The  supreme  court  of 
Maine,  in  AbboU  v.  Goodwin,  (20  Maine  R.  408,)  fell  into  the  same 
error,  but  recovered  itself  in  Ooodenow  v.  Dtmn,  (21  Maine  R. 
86,)  and  explained  in  a  lucid  manner  the  true  principle  of  the  de- 
cision in  Macomber  v.  Parker.  It  would  not  be  surprising  if  the 
majority  of  the  court  in  Connecticut  should  hereafter  find  reasons 
for  coming  over  to  the  opinion  of  their  dissenting  brother  in  that 
case.  The  very  recent  cases  of  Lunr^  v.  Thornton,  (1  Mann.  Gr. 
&  Scott,  379,)  in  England,  and  Jones  v.  Richardson,  (9  Law 
Reporter,  344,)  in  Massachusetts,  where  all  the  authorities  are  re- 
viewed, have  placed  this  question  in  a  light  in  which,  probably,  it 
will  cease  to  vex  the  profession. 

The  case  of  Ward  v.  The  OriswoIdviUe  Manufacturing  Com- 
pany, p.  593,  presents  an  interesting  and  important  principle. 
The  act  of  the  legislature  incorporating  a  manufacturing  com- 
pany provided  that  the  capital  should  not  exceed  fifty  thousand 
dollars,  and  that  a  share  of  the  stock  should  be  one  hundred  dol- 
lars. After  the  stockholders  had  paid  forty  per  cent,  on  their  sub* 
8criptions  the  corporation  became  insolvent.  On  a  bill  in  equity, 
brought  by  certain  creditors  of  the  corporation,  for  the  benefit  of 
all,  against  the  stockholders,  praying  that  they  might  be  compelled 
to  pay  in  the  remaining  sixty  per  cent,  or  so  much  thereof  as 
should  be  necessary  to  pay  the  debts  of  the  company,  it  was  held, 
that  the  stockholders,  by  their  subscription,  assumed  an  obligation  to 
the  amount  of  one  hundred  dollars  on  each  share  when  assessed ; 
that  when  assessments  became  necessary  to  meet  the  debts  of  the 
corporation  it  was  the  duty  of  the  directors  to  make  them,  and  this 
duty,  if  the  directors  declined  to  perform  it,  might  be  enforced  by 
a  decree  in  chancery,  and  that  the  relief  sought  in  the  bill  before 
the  court  must  be  granted. 

The  judgment  in  the  case  of  The  State  v.  Fasset,  contains  much 
curious  learning  on  the  subject  of  proceedings  by  the  grand  jury 
in  making  indictments.  Passet,  it  may  be  recollected,  committed 
a  savage  assault  on  Mr.  John  B.  Dwight,  a  tutor  in  Yale  College, 
a  gentleman  of  most  amiable  temper,  of  learning,  and  of  great 
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worth  and  promise.   Two  or  three  weeks  after,  and|  as  was  alleged, 
in  consequence  of  the  assault,  (which  consisted  in  a  deep  stab  with 
a  dirk-knife  in  the  groin  of  the  thigh,)  Mr.  Dwight  died.     Fasset 
was  Indicted  for  an  assault  with  intent  to  kill,  and  the  questions  in 
the  case  arose  on  a  motion  to  quash  the  indictment  for  certain 
alleged  irregularities  in  the  proceedings  of  the  grand  jury — such 
as  admitting  evidence  of  Mr.  Dwight's  declarations  made  after  the 
wound  was  inflicted,  but  not  technically  in  extremis.    The  oootion 
was  overruled,  and  of  course  the  case  stood  for  trial,  but  whatever 
became  of  it  does  not  appear.    We  have  an  impression  of  having 
beard  that  the  accused  was  admitted  to  bail  and  paid  the  bond, 
which  must  be  considered,  we  suppose,  an  equivalent  f<»  the  act 
Among  the  ancient  Saxons,  murder  and  treason,  as  well  as  lesser 
crimes,  were  compounded.    It  would  be  interesting  to  know  what 
estimate  is  placed  upon  the  life  of  a  man  in  Connecticut— how 
much  is  the  price  of  a  stab,  how  much  if  it  proves  fatal,  and  how 
much  if  it  was  only  intended  to  be  fatal,  and  so  of  other  oflknces. 
The  method  of  instituting  criminal  proceedings  in  Connecticot 
is  in  some  respects  peculiar.    For  crimes  punishable  with  death  oi 
imprisonment  for  life,  there  must  be  an  indictment  found  by  the 
grand  jury,  in  the  same  manner  as  in  other  states  where  the  com- 
mon law  prevails.    But  for  all  the  inferior  oflencee,  which  furnish 
the  great  mass  of  the  business  and,  occupy  much  the  greater  pait 
of  the  time  of  all  criminal  courts,  such  as  larceny,  counterfeiting, 
and  all  nusdemeanors,  no  indictment  by  a  grand  jury  is,  in  that 
state,  necessary.    The  method  of  prosecution  is  by  information  by 
the  attorney  for  the  state  (there  is  one  in  each  county)  somewhat 
after  the  manner  of  the  information  ex  officio  by  the  attorney- 
general  in  England-— or  more  like  the  method  that  used  to  exist 
in  that  country,  which  was  so  greatly  abused  in  the  time  of  the 
court  of  the  Star  Chamber  and  afterwards,— abuses  not  corrected 
effectually  until  the  time  of  William  and  Mary— to  wit,  by  ^ 
lowing  informations  to  be  filed  by  the  master  of  the  crown  office, 
as  he  was  called,  at  the  relation  of  any  party,  or  whenever  that 
officer  was  sufficiently  assured  that  a  misdemeanc^  had  been  com- 
mitted.   The  power  of  filing  informations  without  any  control  was 
made  so  ill  use  of  by  the  master  of  the  crown  office,  *^  by  per- 
mitting the  subject  to  be  harassed  with  vexatious  informations 
whenever  applied  to  by  any  malicious  or  revengeful  prosecutor," 
that  the  statute  of  4  and  5  W.  ^-M.  c.  18,  was  enacted,  requiring 
the  assent  and  direction  of  the  court  of  king's  bench  before  an 
information  should  be  filed,  and  also  requiring  the  prosecutor,  at 
whose  relation  such  information  was  promoted,  to  give  bonds  to 
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prosecute  it,  and  to  pay  costs  to  the  defendant  in  case  of  acquittal. 
No  such  guards  or  restrictions  limit  the  discretion  of  the  ^<  state's 
attorney "  in  Connecticut,  but  whenever,  from  any  source,  he  is 
satisfactorily  assured  a  misdemeanor  has  been  committed,  he  files 
his  information,  on  which  the  accused  must  take  his  trial  to  the 
petit  jury,  just  as  <m  an  indictment  by  the  grand  jury  elsewhere. 
However  objectionable  such  an  arrangement  may  seem  in  theory, 
and  to  whatever  abuses  it  may  have  been  prostituted,  in  England, 
in  times  when  to  tamper  with  the  purity  and  integrity  of  the  bar  or 
the  bench  was  not  an  unusual  artifice  in  the  game  of  litigation — in 
practice  in  Connecticut  this  mode  has  continued  to  be  followed, 
it  is  believed,  without  dissatisfection  and  without  abu9e ;  and  no 
one,  whether  conservative  or  reformer,  has  proposed  to  change  it. 
Perhaps,  in  illustration  of  the  sentiment  that  ^^  the  government  that's 
best  administered  is  best,"  much  of  the  success  and  satisfaction 
that  have  attended  this  sunmiary  method  of  instituting  criminal 
proceedings  in  that  state  are  to  be'  attributed  to  the  judicious  se- 
lection of  experienced  and  discreet  prosecuting  officers,  as  well  as 
to  the  care  and  supervision  of  their  conduct  whi^h  the  court  exer* 
cises.  These  officers  are  appointed  by  the  courts  in  the  respective 
counties,  for  two  years,  subject  to  removal  by  the  s^me  court  at 
any  time ;  but  it  is  doubtful  if  the  records  of  the  courts  furnish  an 
instance  of  removal  for  mal-practice.  The  distinguishing  advan- 
tBtge  of  such  a  method  of  prosecution,  seems  to  be  the  saving  the 
necessity  and  the  expense  of  a  cumbrous  investigation  by  a  grand 
jury  of  every  petty  offence.  A  case  of  violation  of  the  license 
law,  a  common  assault,  or  a  petty  larceny,  it  is  presumed,  mighty 
without  danger  to  the  liberties  of  the  citizen,  be  submitted  to  the 
judgment  and  discretion  of  the  state  or  district  attorney,  to  deter-- 
mine  whether  the  evidence  and  circumstances  were  such  as  to 
warrant  and  call  for  a  prosecution.  In  civil  afi'airs,  a  judicious 
business  man  would  seldom  think,  in  ordinary  cases  of  contem- 
plated litigation,  of  summoning  together  a  dozen  or  two  of  bis 
neighbors,  and  submitting  to  them  to  decide  by  a  majority  of  votes 
whether  his  evidence  is  sufficient  to  justify  a  suit.  His  better 
course  would  doubtless  be  to  say  as  little  as  possible  to  his  lay 
neighbors,  and  resort  to  and  be  guided  by  the  opinions  of  counsel 
learned  in  the  law. 

The  superior  court  in  Connecticut  is  invested  with  the  fidl  equity 
powers  of  the  high  court  of  chancery  in  England,  and  some  of  the 
cases  in  the  present  volume  illustrate  the  utility,  convenience,  and. 
remedial  justice  to  be  found  in  the  proper  exercise  of  these  powers. 
Ooe  peculiarity  in  the  judicial  arrangements  in  that  state  deserves 
43» 
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attention  in  Massachusetts,  as  possibly  obviating,  in  some  degree, 
one  of  the  strongest  of  the  popular  objections  to  a  court  of  chan- 
cery, or  to  the  vesting  full  equity  powers  in  the  supreme  judicial 
court.  Although  they  have  a  court  with  ample  equity  powers  in 
Connecticut,  they  have  no  masters  in  chancery.  Testimony  is  taken 
viva  voce^  and  the  whole  proceedings  are  as  short  and  simple  in 
equity  as  at  law.  Instead  of  sending  a  case  to  a  master,  a  per- 
manent officer,  over  whose  appointment  the  parties  can  exercise 
no  control ;  or  having  the  whole  evidence  and  proceedings  con- 
ducted on  paper,  the  court  appoints  in  each  case  '^  a  committee  " 
of  such  a  number,  one  or  more  judicious  persons,  as  the  case  may 
seem  to  require,  selected  generally  from  those  whose  names  are 
suggested  to  the  court  by  the  counsel  of  the  parties  respectively, 
unless,  as  more  often  happens,  the  parties  themselves  agree  on  the 
"  committee."  This  "  committee,"  of  whom  one  at  least  is,  in 
practice,  invariably  a  member  of  the  bar,  hear  the  parties  and  iheir 
testimony  viva  voce^  ascertain  the  facts,  and  make  their  report  of 
those  facts  to  the  court  in  such  a  manner  as  to  raise  all  questions 
that  the  parties  may  desire,  on  which  the  court  then  hear  arguments 
and  decide.  The  practical  operation  of  this  arrangement  is  not 
unlike  that  of  an  ordinary  reference  by  a  rule  of  court,  where  the 
refere«s,  agreed  on  by  the  parties  or  selected  by  the  court,  are  di- 
rected to  decide  conformably  to  the  rules  of  law  and  to  report  the 
evidence  if  required  by  the  parties.  The  origin  of  this  system 
may  be  traced  in  the  early  legislative  history  of  the  colony.  For 
a  considerable  period,  the  legislature  in  that,  as  in  other  colonies  in 
the  beginning  of  their  history,  and  as  anciently  the  parliament  in 
England,  exercised  not  only  legislative  but  judicial  powers.  When- 
ever an  aggrieved  party  could  obtain  no  adequate  remedy  in  the 
courts  of  law,  he  preferred  his  petition  to  the  legislature.  That 
body  appointed  a  committee  to  investigate  and  report  upon  the  case 
according  to  the  usual  parliamentary  mode.  When,  by  reason  of 
the  increase  of  business,  the  power  of  hearing  and  determining 
matters  in  equity  was  transferred  from  the  legislature  to  the  courts, 
the  method  of  proceeding  went  with  it ;  the  practice  of  referring 
causes  to  a  "  committee "  instead  of  sending  them  to  permanent 
masters  in  chancery,  and  of  taking  testimony  orally,  whereby  forms 
are  abridged  and  expense  is  saved,  has  continued  to  be  retained. 
The  unfair  advantage  which,  by  the  practical  operation  of  the 
insolvent  law  of  Massachusetts  —  dissolving  attachments  on  pro- 
cess from  the  state  courts  —  is  given  to  residents  of  other  states  and 
countries  who  have  debts  to  collect  in  that  commonwealth,  and  who, 
on  process  from  the  federal  court,  can  make  attachments,  indissolu- 
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ble  by  insolvency,  is  such  and  so  great,  that  business  men  in  city 
and  country  exclaim  against  it,  and  are  calling  for  a  remedy.  It 
is  supposed  no  remedy  can  be  obtained  through  the  action  of  the 
state  legislature ;  otherwise  it  would  have  been  peremptorily  de- 
manded, and  would  have  been  granted  long  ago.  Whether,  if  no 
other  redress  can  be  had,  the  expediency  of  abolishing  the  whole 
system  of  attachments  on  mesne  process,  at  least  during  the  contin- 
uance of  the  insolvent  law,  —  a  system  peculiar  to  New  England, 
and  which,  witli  some  striking  advantages,  is  often  perverted  to 
purposes  of  oppression  and  abuse  —  may  not  at  length  come  to  be 
considered,  remains  to  be  seen.  At  present,  however,  the  citizens 
are  looking  earnestly  to  congress  for  a  law  which  shall  place  them, 
in  regard  to  the  collection  of  debts  in  their  own  state,  on  a  footing 
of  equality,  at  least,  with  strangers  and  aliens.  But  there  is  an- 
other method  of  procedure,  indispensable  in  a  complete  system  of 
remedial  justice  for  a  civilized  community,  in  relation  to  which 
aliens  and  citizens  of  other  states  have  had  for  more  than  half  a 
century,  and  continue  to  have,  precisely  the  same  advantages  over 
the  citizens  of  that  state,  on  their  own  soil,  as  in  the  case  of  attach- 
ments. We,  of  course,  allude  to  proceedings  in  equity —a  matter 
wholly  in  the  control  of  the  people  themselves  through  their  state 
legislature.  In  frequent  and  most  important  cases  of  fraud  and  of 
accident,  the  citizen  of  Massachusetts  is  without  a  remedy  for 
wrong,  or  the  means  of  vindicating  his  rights.  In  the  days  of  re- 
publican and  of  imperial  Rome,  it  was  held  not  an  honor  merely,  but 
a  source  of  protection  against  injustice  and  injury,  for  a  man  to  be 
able  to  say,  "  I  am  a  Roman  citizen."  But  in  Massachusetts,  if  a 
man  has  rights,  however  valuable,  which  through  accident  or  fraud 
he  is  unable  to  vindicate  in  an  ordinary  action  at  law,  the  very  last 
thing  be  could  wish  to  say  —  it  is  con^plete  death  to  his  hopes,  if, 
on  inquiry,  he  is  obliged  to  say,  — -  <<  I  am  a  citizen  of  the  common- 
wealth of  Massachusetts."  A  stranger  could  obtain  redress,  under 
the  same  circumstances,  by  a  bill  in  equity,  in  the  circuit  court  of 
the  United  States.  Not  so  with  the  citizen  —  he  is  remediless. 
Happily  for  the  citizens  of  Connecticut,  no  such  prejudice  has  ex- 
isted there,  in  relation  to  equity  jurisprudence,  as  in  Massachu- 
setts—  and  cases  of  fraud,  accident  and  others,  remediless  except 
in  a  court  of  equity,  are  by  their  simple  processes  adjudicated  upon 
as  easily,  as  cheaply,  and  as  expeditiously,  as  cases  at  law. 

The  action  of  **book  debt"  is  a  peculiarity  of  Connecticut  juris- 
prudence ;  though  it  has  been  adopted  by  Vermont,  we  believe, 
which  received  much  of  its  early  papulation  and  its  system  of  laws 
from  that  state.    The  objects  and  uses  of  the  action  are  similar  to 
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those  of  Ae  action  of  assumpsit,  with  an  *^  account  annexed/'  in 
MassacbusettSi  but  is  really  a  new  form  of  action,  or  a  modificatioa 
of  the  common  law  action  of  debt.  The  plaintiff  declares  that  the 
defendant  owes  him  so  many  dollars  ''  by  book  to  balance  bode 
accounts/'  and  makes  profert  of  his  book  of  accounts.  No  bill  of 
particulars  accompanies  the  writ,  and  the  trial — in  all  cases  before 
an  auditor — is  directly  by  the  account  books  of  the  parties  as  wdl 
as  on  other  testimony,  the  parties  themselves  being,  both  of  them, 
witnesses  in  chief,  on  all  points  relating  to  the  accounts,  like  any 
disinterested  witness.  The  allowing  a  party  to  make  testimony 
for  himself  by  his  books  of  account,  and  supporting  them  by  hk 
suppletcMry  oath,^  as  is  the  case  in  many  other  states,  gives  probably 
as  much  encouragement  to  fraud  and  perjury,  as  is  salutary  to  the 
moral  health  of  society.  Whether  the  Connecticut  practice,  en- 
larging this  privilege  to  the  extent  of  making  him  a  witness,  in 
chief,  in  this  peculiar  action,  is  an  improvement  or  not,  we  leave  to 
be  discussed  by  those  who  think,  vnth  Jeremy  Bentham,  that  in 
judicial  trials,  as  in  the  conunon  business  of  life,  all  testimony,  as 
well  of  the  parties  as  hearsay,  should  be  received.  Common  law 
lawyers  will  have  little  doubt  on  the  question. 

In  one  or  two  particulars,  Connecticut  has  been  a  pioneer  in  the 
jurisprudence  of  the  country.  The  earliest  reports  of  judicial  de- 
cisions, in  America,  were  those  of  Kirby.  The  two  volumes  of 
Boot  followed,  and  these,  with  the  volumes  of  Mr.  Day,  make  the 
reports  of  that  state  more  complete,  from  an  early  period,  than 
those  of  any  other.  It  was  in  that  state,  abo,  that  the  first  great 
law  school  of  the  country  was  established,  that  of  Judge  Reeves, 
at  Litchfield — a  school  at  which  many  of  the  leading  minds  of  the 
nation,  in  the  elder  class,  in  the  senate,  on  the  bench,  and  at  the 
bar,  received  their  legal  training.  That  school  is  extinct  now,  but 
it  was  succeeded  by  the  excellent  and  well-sustained  institution  in 
connection  with  Yale  Cdlege,  at  New  Haven,  over  which  the  ven- 
erable Chief  Justice  Daggett,  (whom  we  formerly,  by  an  unac- 
countable mistake,  consigned  to  the  dead,^)  now  more  than  an 
octogenarian,  has  so  long  and  so  satisfactorily  presided. 

In  conclusion,  we  hope  Mr.  Day  '^  may  live  a  thouscmd  years,'* 
and  continue  as  active,  efficient  and  able  a  reporter  and  law  writer 
as  be  has  been  for  the  last  forty. 

*  See  8  Law  Reporter,  93. 
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Circuit  Court  of  the  United  Slates^  Massachusetts  District^  October 
Term,  1846.    At  Boston.    In  AdmiraUy* 

John  S.  Packard  v.  The  Six)op  Louisa. 

Where  a  Teasel  was  under  fifty  tons  burthen,  and  not  engaged  in  the  foreign 
trade,  or  in  the  coasting  trade  out  of  the  state,  but  with  a  license  was  employed 
in  carrying  and  laying  stone  during  summer  in  Quincy  River  and  Massachusetts 
Bay,  it  is  doubtful  whether  her  emplo3rment  was  of  that  maritime  character 
which  would  render  the  vessel  liable  for  wages. 

If  a  person  is  hired  on  board  of  her  by  the  master,  who  has  chartered  the  vessel 
of  all  the  owners  at  a  fixed  proportion  of  the  profits,  and  this  fact  is  known  to 
the  person,  if  he  signs  no  shipping-articles,  and  resorts  to  the  master  only  for 
payment  two  or  three  years  after  the  service  is  finished,  and  is  paid  in  part  by 
him,  —  it  is  strong  evidence  that  the  contract  was  originally  with  the  master 
akme,  and  not  intended  to  bind  the  owners  as  such,  or  the  vessel. 

This  presumption  is  strengthened  if  the  person  was  thus  hired  and  employed  to 
load  and  unload,  and  lay  the  stone,  as  well  as  to  navigate  the  vessel,  instead  of 
signing  shipping-articles,  and  being  employed  exclusively  in  marine  duties. 
And  the  usage  of  a  port,  in  such  a  case,  has  some  influence. 

A  delay  to  institute  proceedings  against  the  vessel  for  wages  fbr  three  years  afWr 
they  became  due  from  the  master,  under  the  above  circumstances  and  contraot, 
and  when  in  the  mean  time  some  of  the  owners  had  changed  and  become  in- 
solvent, exonerates  her  from  the  lien  for  wages. 

There  is  no  fixed  time  for  liens  to  expire,  which  exist  at  common  law,  except  the 
time  of  parting  with  the  possession,  and  none  in  maritime  liens,  where  posses- 
sion does  not  exist  with  them  exclusively,  except  the  end  of  the  next  voyage, 
«r  the  intervention,  afier  it,  of  rights  by  third  persons  without  notieo. 

This  was  an  appeal  from  a  decree  of  the  district  court,  dismias- 
iog  the  following  libel.  It  was  filed  by  the  libellant  in  Novemberi 
1845,  against  the  sloop  Louisa,  of  forty  tons  burthen,  for  wages 
due  to  him  for  services  on  board  of  her,  commencing  in  March, 
1842,  and  ending  in  November  after.  The  libel  alleged  that  Pack- 
ard served  as  a  seaman,  hired  by  the  master,  Hersey,  at  twenty- 
three  dollars  per  month,  and  that  she  was  employed  on  the  high 
seas,  carrying  stone,  and  he  doing  duty  on  board  faithfully  till  duly 
discharged.  The  claimants  were  Seth  Spear  and  John  Briesler. 
Their  answer  denied  that  the  libellant  was  a  seaman  in  the  Louisa, 
but  averred  that  he  contracted  as  a  laborer,  to  load  and  lay  stone 
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with  the  roaster,  Hersey ;  and  denied  that  the  vessel,  employed  as 
she  was,  ever  became  responsible  for  wages,  she  bein^  hired  by  the 
master  of  the  owners,  in  carrying  and  laying  stone,  within  the  state 
of  Massachusetts,  for  one  third  of  the  profits  ;  and  that  this  was 
known  to  the  libellant.  It  insisted  also,  that  if  the  Louisa  was  ev^ 
liable,  she  had  ceased  to  be  so  by  Packard's  resorting  to  the  mas- 
ter, and  receiving  payment  partially  of  him,  and  by  the  delay  to 
institute  proceedings  against  the  vessel  so  long,  and  till  the  own- 
ership had,  in  part,  become  changed. 

Kingsbury^  counsel  for  the  libellant. 

W.  S.  Morion,  of  Quincy,  for  the  vessel  and  claimants. 

Woodbury,  J.  The  evidence  and  agreements  of  counsel  ia  this 
case  accord  in  substance  with  the  facts  set  out  in  the  libel  and  an- 
swer. Packard  is  proved  to  have  actually  served  on  board  the 
vessel,  both  in  loading  stone,  and  in  navigating  her.  She  was  of 
40|\  tons  burthen,  and  employed  in  transporting  stone  within  the 
state  of  Massachusetts,  and  laying  it,  without  shipping-papers 
signed  by  the  crew,  or  any  regular  clearances,  except  a  coasting 
license.  The  libellant  and  Hersey  came  to  a  settlement  in  the 
winter  of  1843,  and  part  of  what  was  due  has  since  been  paid  by 
Hersey.  It  was  shown  that  Spear  owned  three-fourths  of  her,  and 
Hersey  one  fourth,  and  that  the  former,  in  June,  1844,  said  that 
Hersey  oaght  to  pay  Packard  what  was  due,  and  he  hoped  that 
P.  would  not  libel  the  vessel ;  and  that  about  the  first  of  March, 
1845,  Spear  was  again  notified  that  the  debt  was  unpaid.  From 
sixty  to  seventy  dollars  still  remained  so.  It  was  further  shown, 
that  in  such  vessels,  under  such  contracts,  the  wages  were  consid- 
ered a  claim  on  the  master  and  not  on  the  owners. 

It  is  a  matter  of  regret  that  some  of  the  details  as  to  the  employ- 
ment and  papers  of  this  vessel,  are  not  more  fully  proved  and 
alleged.  It  is,  however,  questionable,  on  all  the  facts  as  they  stand, 
whether  the  Louisa,  in  such  an  employment  within  the  river,  at 
Quincy,  and  within  Massachusetts  Bay,  without  any  regular  clear- 
ances, ought  to  be  deemed  a  vessel  liable  to  any  lien  for  the  wages 
of  men,  not  hired  as  seamen  under  any  shipping-articles,  or  exclu- 
sively for  navigating  her.  Thackeray  v.  Palmer^  (Gilpin,  D.  C. 
524.)  Here  their  business  was  to  help  to  load,  unload,  and  lay 
the  stone,  no  less  than  to  navigate  her.  Whether  unloading  a  ves- 
sel belongs  to  a  seaman,  as  such,  depends  on  the  usage  of  particu- 
lar places,  the  heat  of  the  climate,  and  the  character  of  the  hiring 
and  voyage.     The  Happy  Return^  (1  Peters's  Adm.  254-5) ;  21te 
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-fflfcry,  (Ware,  454.)  By  the  laws  of  Oleron,  (Dunlap's  Ad.  R.  98,) 
it  appears  that  particular  officers  once  existed  for  this  purpose.  It 
is  certain,  however,  that  laying  stone  is  no  part  of  the  business  of 
a  seaman.  This  vessel,  and  the  employment  of  Packard,  seem  to 
have  been  of  a  mixed  or  amphibious  character,  not  distinctly  and 
exclusively  marine  :  and  at  the  same  time,  not  distinctly  and  ex- 
clusively independent  of  marine  service  and  marine  liabilities. 
The  vessel  was  not  destined  to  carry  freight  in  the  coasting  trade 
from  stale  to  state,  nor  for  people  in  general ;  nor  merely  to  carry 
stone  for  particular  objects,  but  to  carry  it  for  special  purposes 
'w^ithin  the  bay,  and  aid  in  laying  it  in  wharves  and  other  ways. 
And  Packard  was  engaged  to  work  in  the  latter  employment  as  a 
laborer,  as  well  as  io  navigating  the  vessel,  and  on  a  contract  with 
Hersey,  who  had  hired  her  of  the  owners,  and  not  under  ordinary 
shipping-articles  with  the  owners. 

The  questions  then  are,  had  he  a  lien  for  bis  wages  in  such  a 
vessel,  or  for  such  an  employment,  either  by  an  express  contracti 
or  act  of  congress,  or  any  principles  of  admiralty  law  ?  The  claim 
of  a  seaman  on  the  vessel  for  his  wages  is,  at  any  time,  rather  an 
equitable  privilege  than  a  technical  hypothecation  of  the  vessel. 
Brig  Nestor^  (1  Sumner,  82)  ;  2  Brown's  Civ.  and  Adm.  Law, 
142 ;  Story  on  Bailm.  sec.  288.  It  is  a  charge  on  her  as  a  favor 
for  priority  of  payment,  if  seasonably  enforced.  It  is  given  in 
certain  cases  by  admiralty  law,  and  of  course  it  cannot  be  sustained 
there,  as  that  law  is  founded  on  the  civil  law,  except  where  equita- 
ble ;  (see  cases  cited  post)  ;  and  in  many  respects  in  its  character 
looking  for  what  is  equitable,  it  must  be  regarded  as  analogous  to 
other  liens,  given  otherwise  than  by  express  statute  or  express  con- 
tract. When  such  statutes  or  contracts  provide  for  it,  they  of 
course  furnish  the  limitations  and  conditions.  But  here  no  specific 
agreement  is  pretended  to  have  been  made  for  such  a  lien,  as  in 
case  of  pledges  and  mortgages.  Nor  is  any  state  statutes  cited  on 
the  subject,  such  as  exist  at  times  in  favor  of  mechanics  on  houses. 

Nor  can  it  be  pretended  that  any  lien  is  probably  created, 
in  a  case  like  this,  by  the  acts  of  congress.  There  are  but 
two  on  this  subject.  One,  passed  July  20th,  1790,  relates  to 
vessels  when  bound  to  a  foreign  port,  or  if  of  fifty  tons  burthen, 
and  engaged  in  the  coasting  trade  beyond  the  neighboring  state, 
and  then  gives  a  lien  on  vessels,  which  probably  means  such 
vessels  as  just  described.  The  other,  passed  June  19th,  1813| 
gives  it  to  all  vessels  engaged  in  the  bank  or  cod  fisheries. 
This  vessel,  the  Louisa,  was  of  less  than  fifty  tons  burthen,  and 
not.  engaged  in  the  coasting  trade  out  of  the  state,  nor  em- 
ployed in  the  foreign  trade,  or  in  the  bank  or  cod  fi^^heriesi  and  of 
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course  the  libellant  can  claim  nothing  from  her  in  these  views.  Aa 
these  aetSi  however,  do  not  prohibit  liens  for  wages  created  by  any 
principles  of  admiralty  law,  on  vessels  of  less  than  fifty  tons  bur- 
then, they  may,  when  coming  within  those  principles,  be  sustained 
by  this  coort  on  appeals,  nnder  the  jurisdiction  expressly  conferred 
on  the  district  courts,  by  the  ninth  section  of  the  judiciary  act  ot 
1789.    (3  DaU.  54^ ;  8  Craneh,  137.) 

But,  on  those  general  principles,  where  and  how  employed  mnsl 
Ibe  vesBcl  be,  to  give  a  lien  ?  and  to  whom  on  board  ?  It  must  be 
an  employment  from  one  port  to  another ;  and  not  merely  along 
riiore,  or  in  the  shore  fisheries.  (1  Kent,  343 ;  Abbot  on  Shipp. 
476-7.)  It  must  also  be  at  sea.  (Ibid. ) ;  Case  of  the  Thomas  Jtf- 
ferson,  (10  Wheat.  428) ;  8kme  v.  G^wfet,  (Bee's  Adm.  93) ;  MmO- 
gamerp  v.  Henry,  (1  Dallas,  SO.)  Not  lying  merely  at  a  wharf. 
Phillips  eL  al.  v.  Thomas  ScaUergoody  (Oilpin,  3.)  Not  as  ferrf 
boats.  Bmiih  v.  The  Peking  (Oilp.  305,  582) ;  or  merely  carrying 
wood  across  a  river,  (524.) 

And  it  must  be  from  one  port  to  another^  where  the  tide  ebbs 
and  flows,  (Ibid.) ;  and  not  on  fresh  water.  The  Orleans  v.  The 
Phmbusj  (11  Pet.  18»-4) ;  Janry  v.  Col  Ptee  Camp.  (10  Wheat 
418, 428.)  The  person  libelling  must  also  be  engaged  in  martims 
duties  on  board.  Case  of  the  PhcBbus,  (10  Wheat.  428) ;  11 
Peters. 

The  next  inquury  is,  what  are  such  duties,  and  to  whom  is  tbe 
lien  giveU)  if  on  board  a  suitable  vessd,  or  one  engaged  in  maritime 
employment  T  Not  carpenters  on  board,  though  they  may  have  a 
lien  at  times  as  mechanics,  or  if  acting  as  seamen.  The  Schooner 
Hobarty  (2  Dodson,  104) ;  3  Gall.  398 ;  Bee's  Adm.  7&-9, 165 ; 
2  OaU.  345;  1  Wheat.  96;  4  Ibid.  438.  Not  a  pUot  from 
Gravesend  to  Deptford.  Boss  v.  Walker^  (2  Wills.  264) ;  TVamer 
V.  Superior,  (Gilp.  616.) 

Though  it  does  include  pilots  on  the  high  seas.    (6  Bob.  237 ; 

1  Mason,  508.)  And  pilot,  deck  hands,  engineers  and  firemen, 
may  sue  in  tern  against  a  steamboat.  (Ibid.  505.)  All  these  are 
engaged  in  what  is  really  mariUme.  But  not  mere  landsmen  on 
board,  as  physicians.     The  New  Jersey  (1  Peters's  Adm.  230-3) ; 

2  Dodd.  Adm.  104 ;  Miks  v.  Long,  (Sayer,  136) ;  Tranier  ▼. 
Superior,  (Gilp.  516.)  It  is  doubtful,  therefore,  whether  Pack* 
ard's  employment  on  board  of  the  Louisa,  pertly  in  loading  and 
la3ring  stone,  or  the  business  of  the  sloop  herself,  could  be  regarded 
as  strictly  maritime  and  commercial.  It  seemed  to  be  not  wholly 
that  of  the  sailor,  whose  services  in  and  for  the  diip,  and  whose 
reckless  character  in  ocean  dangers,  have  made  the  law  indulge  him 
with  this  additional  security. 
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And  if  this  kind  of  claim  be  not  contemplated  by  the  parties  from 
the  character  of  the  vessel,  or  nature  of  the  duties  required  of 
the  men,  it  would  be  unjust  to  let  it  be  set  up  against  the  vesseL 
Such  is  the  case  with  seamen  on  board  ships  of  war^  or  revenue 
cutters, — and  for  the  reasons  that  the  employment  of  such  vessels 
and  such  seamen  is  not  entirely  commercial,  as  well  as  that  the 
ownership  of  the  vessels,  being  in  the  government,  bars  the  practi* 
cability  of  any  resort  to  them  for  wages  having  been  contemplated, 
as  well  as  prevents  their  liability.  The  Schooner  Car(dine^ 
(Bee's  Ad.  112,  422);  Abbott  on  Shipp.  476;  Hopkins's 
Cases,  104.  But  the  lien  is  not  lost  if  the  vessel  merely  carries  the 
public  mail.  (2  Dodson  B.  100.)  Nor  in  letters  of  marque  which 
pay  wages,  and  are  engaged  in  commerce ;  but  otherwise  with 
mere  privateers,  paid  by  shares.  Ellison  eL  al.  v.  BeUona^  (Bee's 
AdfB.  112.) 

8o  there  may  be  other  circumstances  connected  with  a  transac- 
tion which  repel  or  rebut  the  idea  that  parties  looked  to  a  lien.. 
And  when  these  occur,  the  lien  either  does  not  attach,  or  the  evi- 
dence of  such  circumstances  shows  it  to  be  relinquished.  Crow* 
sha:^  V.  Hompapy  (4  Barn.  &  Aid.  50.)  Thus,  in  the  present  case, 
beside  the  equivocal  or  ambiguous  position  of  the  libellant,  and  of 
the  vessel  in  which  he  labored,  there  had  been  a  hiring  of  the 
Louisa,  by  the  captain,  of  the  other  owners,  and  a  contract  by  the 
captain  with  Packard,  not  as  captain  of  her  for  the  owners,  but  for 
bhnself ;  it  being  his  duty  as  the  charterer  of  her,  to  supply  the 
men.  All  this  was  known  to  Packard ;  and  he  signed  no  shipping 
articles,  and  perhaps  he  ought  to  be  considered  as  having  no  ex- 
pectation of  a  lien,  originally,  on  the  vessel.  In  some  cases  this 
inference  might  not  arise  from  that  alone.  The  Regulus^  (1  Pe- 
ters's  Adm.  212,  213,  note)  ;  The  Crusader,  (Ware,  447.)  Bui 
here,  coupled  uith  the  other  facts,  it  looks  like  an  agreement,  made 
to  serve  for  the  captain  rather  than  the  owners,  when  the  latter  had 
hired  the  vessel  at  a  fixed  freight,  and  also  hired  the  men,  with  a 
knowledge  of  his  contract.  The  captain  could  not  resort  to  the 
vessel  for  any  services  or  wages  of  himself,  by  the  admiralty  law. 
The  Orleans  v.  The  PkcsbuSj  (11  Peters,  184) ;  The  Ship  New  Jer- 
sey, (1  Peters's  Adm.  226-9,  247,  note)  ;  The  Scattergvod,  (Gilp. 
E.  2) ;  2  Rob.  Adm.  196  ;  Abbott  on  Shipp.  476 ;  Mont- 
gomery V.  Henry  eial.  (1  Dall.  60)  ;  sed  qtuere,  (2  Gall.  456-7.) 
*  Such  are  the  decisions,  rather  forced  on  the  admiralty  by  courts  of 
law.  Because  on  principle  and  analogy,  the  master  should  have 
the  same  lien  on  the  vessel  as  the  seamen.  (2  Brown's  Civ.  and 
Ad.  Law.  95,  96.)    But  notwithstanding  his  claim  on  principle  in 
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cases  generally,  be  could  not  have  it  here,  as  being  not  employed 
by  the  owners,  or  working  for  the  ship,  but  for  himself;  and  it 
seems  just  that  a  seamen  so  employed  by  him,  and  with  a  full 
knowledge  of  all  these  facts,  should  stand  in  a  like  position.  A 
different  course  would  be  tantamount  to  giving  Packard  a  claim  on 
ihe  owners,  as  owners,  when  they  had  not  employed  him ;  nor  bad 
their  agent  done  it  for  them.  There  must  have  been  no  knowledge 
of  the  facts  or  the  repairs  very  durable,  or  the  charter  must  have 
contemplated  it,  if  the  owners  are  liable  for  repairs,  though  the 
master  has  hired  the  vessel,  and  orders  them.  (MoUoy,  355 ; 
2  Brown's  Civ.  and  Ad.l35.)  The  usage  in  such  case  to  look  to 
the  captain  would  be  nothing  more  than  what  seems  legal  and 
reasonable. 

In  new  cases  an  existing  usage  should  not  be  without  some  in- 
fluence. The  George,  (1  Sumner,  151) ;  The  Reeside,  (2  Sumner, 
267.)  Indeed,  usage  governs  often  at  particular  places,  as  to  the 
duties,  and  also  the  usages  of  seamen.  (1  Peters's  Adm.  193, 
note ;  Ware,  454.)  But  however  any  of  these  views  may  be, 
in  their  force  and  weight,  I  think  the  dismissal  of  this  libel  by  the 
district  court  is  on  another  ground  so  well  supported,  both  by  prin- 
ciple and  authority,  that  the  decree  ought  not  to  be  reversed.  It 
is  the  long  delay  to  resort  to  the  vessel,  and  when,  in  the  mean 
lime,  the  owners  had  changed,  and  one  of  them  become  insolvent 
The  claim  of  a  seaman  for  wages  on  the  vessel,  is  a  species  of  Ken 
upon  an  article,  which  he  should  not  long  forbear  to  enforce,  or  it 
may  become  inequitable.  Having  assisted  to  keep  in  repair,  and 
navigate  and  use  her  for  purposes  profitable  to  the  owners,  and 
having  been  so  attached  to  it  by  a  contract  or  shipping-papers,  and 
having  been  exposed  to  all  the  risks,  and  toils,  and  responsibilities 
of  a  seaman  in  her,  he  is  allowed  a  privilege  to  charge  and  hold 
on  upon  her  for  his  payment.  But  all  analogies  show  that  the 
claim,  if  renewed  afier  long  abandoned,  will  mislead  the  public  as 
well  as  the  owners ;  and  embarrass  commerce  and  sales,  through 
secret  and  unknown  and  unrecorded  outstanding  claims.  Mari- 
time liens  are  not,  like  common  law  liens,  limited  to  possession. 
Nestor^  (1  Sumner,  83.)  Indeed,  exclusive  possession  seldom  ac- 
companies them  at  all.  Biit  they  are  claims  in  rem,  or  charges 
in  rem,  having  priority,  and  are  to  be  seasoQably  enforced,  else 
they  may  work  great  fraud  in  the  community,  where  possession  is 
not  taken  or  retained  ;  and  no  public  register  or  record  is  made  of 
them,  and  the  property  thus  secretly  encumbered  is  allowed  to  de- 
part, it  may  be,  again  and  again,  to  the  opposite  side  of  the  g^obe. 
Nestor,  (1  Sunmer,  87) ;  Ex  parte  Foster,  (2  Story,  145.)    Hence 
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Inhere  congress  has  given  an  express  lien  in  the  two  acts  before 
referred  to,  they  evidently  contemplate,  as  a  part  of  sound  public 
policy^  a  speedy  and  prompt  enforcement  of  it. 

The  first  act  provides  that  seamen,  '^  as  soon  as  the  voyage  is 
ended  "  and  the  cargo  and  ballast  fuUy  discharged,  "  shall  be  en- 
titled to  all  the  wages  due  ;  and  if  not  paid  in  ten  days,  or  if  a  dii» 
pute  arises,  the  master  shall  be  summoned  to  show  cause  why  pro* 
cess  shall  not  issue  against  the  vessel,"  according  to  the  course  of 
admiralty,  to  answer  for  the  said  wages ;  ^^  and  if  the  master  neg- 
lects to  appear  or  settle  for  the  wages,  process  is  to  issue  forth' 
toitky  and  the  master  must  produce  the^  contract  or  day-booky" 
and  if  the  vessel  is  about  to  proceed  to  sea  before  the  ten  days 
have  expired,  or  has  left  the  port  of  delivery  before  paying  the 
wages,  ^Hmmediate/pToceaa  out  of  any  court  having  admiralty  juris- 
diction "  may  be  had.  This  looks  to  early  proceedings  only,  and 
contemplates  only  ten  days'  delay,  and  indeed  no  departure  of  the 
vessel,  even  on  a  new  voyage,  till  the  libel  should  be  filed.  And 
if  she  does  in  the  mean  time  depart,  or  prepares  to  depart,  a  pro- 
cess still  earlier  than  ten  days  can  be  instituted  against  her.  In 
the  case  of  fishing  vessels,  the  claim  given  to  the  seamen  on  the 
vessel  is,  by  the  act  of  June  19th,  1813,  sec.  2,  limited  to  six 
months  after  the  sale  of  the  fish  or  fare ;  but  is  given  for  that 
period  as  fully  as  in  the  merchant  service.  Indeed  the  sailor,  after 
reaching  land,  is  so  impatient  for  his  wages,  and  so  needy,  that  be 
will  seldom  consent  to  wait  long,  uk^less  his  contract  or  service 
has  been  of  a  land  character  rather  than  maritime,  and  his  hab- 
its partake  more  of  the  former  business.  The  law,  in  order  to 
protect  him  under  his  improvident  habits,  when  a  mere  seaman, 
gives  him  three  modes  of  redress  and  security,  so  as  speedily  and 
surely  to  obtain  his  just  dues.  But,  doing  this,  and  following  the 
claim  on  the  vessel,  even  to  the  last  plank  or  nail,  if  virrecked  or 
condemned,  (1  Dods.  Adm.  40 ;  Ware,  41 ;  2  Dods.),  yet 
a  corresponding  diligence  must  be  exercised,  in  order  to  secure 
freedom  and  safety  to  commercial  transfers  of  property  against 
secret  liens.  A  prominent  reason  for  giving  him  a  libel  in  the 
admuralty,  against  the  ship,  is,  that  he  may  at  once  detain  her  for 
security ;  and  another  is,  that  the  admiralty  court  being  always 
open,  he  may  obtain  satisfaction  sooner  than  by  a  suit  at  common 
law*     (2  Brown  Civ.  and  Ad.  Law,  77,  86.) 

Most  other  liens,  raised  by  implication,  iif  at  common  law,  are 
dissolved  by  a  separation  from  the  goods,  which  is  paramount  and 
of  much  length.  1  Es.  C.  109 ;  1  D,  &  E.  4 ;  3  D.  &  E.  119 ; 
6  East,  27.)      The  innkeeper  has  it  only  till  bis  guest  receives 
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his  baggage,  and  quits.    The  common-carrier  does  not  retain  his 
lien  after  the  articles  are  delivered  over.     Even  in  maritime  cases, 
a  lien  on  goods  for  freight  is  lost,  if  the  goods  are  delivered,  or  time 
is  allowed  to  the  charterer  of  the  vessel  to  make  payment  of  the 
freight.     (2  Ld.  R.  974  ;  6  Mod.  12 ;  11  Mod.  6 ;  4  Adolpb.  & 
Ellis,  360 ;  2  Brown  Civ.  and  Ad.  Law,  82.)   In  many  cases,  liens 
on  domestic  ships  by  those  repairing  or  furnishing  materials  for  re- 
pairs are  also  lost,  if  the  ships  are  allowed  to  go  to  sea  without  the 
liens  being  enforced  on  them.    (1  Gilpin  D.  C.  105  ;    Mont&gue 
on  Liens,  19 ;  2  Moore,  34 ;  Abb.  on  Shipp.  77,  etc. ;  8  Wheat.  268 ; 
2  Dow.  29 ;  11  Mass.  34 ;  15  Johns.  298 ;  16  Johns.  89.)    Bat  there 
may  be  cases  of  supplies  furnished,  or  money  advanced  to  the  master 
in  a  foreign  place,  which  are  not  secured  by  an  express  contract  of 
bottomry  or  mortgage,  and  time  expressly  given,  but  being  to  be 
repaid  usually  out  of  the  fruits  of  the  voyage,  may  rest  on  a  difier- 
ent  ground,  and  create  liens  for  the  whole  voyage,  or  longer.     It 
is  not  here  pertinent  to  examine  them,  and  I  merely  allude  to 
them  with  a  view  to  exclude  them.     (See  Ldand  v.  The  Medora^ 
post.)     Again,  a  lien  on  goods  for  salvage  is  lost,  if  the  goods  are 
given  up  to  the  possession  of  the  owner.     The  Fair  American^ 
(1  Peters^s  Ad.  94,  95.)    The  policy  of  the  law  to  shorten  such 
liens,  is  manifested  also  in  those  which  are  expressly  allowed  l^ 
statute.    Thus  where  a  lien  has  been  created  by  express  statute, 
in  favor  of  mechanics  on  houses  they  have  helped  to  bnild  for 
others,  it  usually  is  made  to  last  for  only  six  months,  and  sometimes 
but  thirty  or  sixty  days.    They  too  are  at  times  required  to  be  re- 
corded.    (See  the  Revised  Statutes  of  Massachusetts.)     All  these 
limitations  are  wise,  whether  created  by.  statute  or  usage,  so  as  to 
prevent  secret  claims  from  existing  on  property,  independent  of  its 
possession,  and  independent  of  what  is  recorded  by  mortgages  or 
otherwise ;    and  so  as  to  obviate  litigation,  and  remove  speedily 
any  obstacle  to  the  free  disposal  and  circulation  of  property.    To 
allow  a  seaman,  then,  after  bis  voyage  is  over  and  his  contract 
ended,  and  his  connection  with  the  vessel  dissolved,  and  he  em- 
barked for  years  in  employment  elsewhere,  to  retain  a  secret 
claim  on  the  vessel,  and  thus  prevent  her  sale  or  use,  unincum- 
bered, and  thus  embarrass  any  new  purchaser  without  notice, 
would  be  very  bad  policy.     (Abbott  on  Shipp.  187,  note,  and  539, 
note);    The  Rebecca^  {Vfarej  212) ;   (3  Kent's  Com.  198.)     Much 
more  would  the  long  continuance  of  the  lien,  under  these  circuoistan- 
ces,  not  be  reasonable,  if  the  lien  itself,  for  any  time  whatever,  was 
doubtful  from  the  nature  of  his  undertaking ;  as  here,  being  as 
much  that  of  a  laborer  to  lay  the  stone,  which  the  vessel  carried,  as 
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lo  navigate  her,  aud  not  having  signed  any  sbippiog-articles  as  a 
seamaii,  nor  being  engaged  on  the  high  seas,  or  even  in  the 
ooastiog  trade  to  other  states. 

The  seaman,  like  the  common«K;arrier  or  innkeeper,  or  me* 
ohanicy  would  still  be  able  to  sue  on  his  contract,  till  barred  by 
aome  other  equitable  defence,  or  by  some  statute  of  limitation?. 
Sy  the  statute  of  Anne,  he  is  not  barred,  in  an  action  at  law  for 
^wages  not  till  six  years.     (See  Jay  v.  Allen^  at  this  term.) 

Again,  in  equity,  a  party,  though  otherwise  chargeable,  is  some-  ' 
times  relieved  if  there  has  been  such  delay  in  the  complainant  as 
to  prevent  the  respondent  from  having  a  remedy  ever  so  good  as 
if  prosecuted  earlier.  See  Medron  et  al.  v.  Crosby  ^  oL  (Maine 
Dist.  C.  Court,  Oct  1846.)  If  the  delay  leads  to  new  inter^ts  and 
relations,  it  operates  against  the  plaintiff  guilty  of  it,  and  sometimes 
lessens  the  amount  to  be  refunded,  and  at  others  prevents  the  re- 
scinding of  a  contract  Courts  of  admiralty,  on  the  matters  within 
their  jurisdiction,  must  be  governed  by  equitable  principles.  8  Pet. 
538 ;  2  Mason,  561  ;  3  Mason,  16 ;  1  Haggard  Adm.  176,  357. 
They  are  chancery  courts  for  the  sea.  (See  Jay  v»  AUen^  this 
term.)  Here  a  new  owner  of  one  quarter  has  come  in  instead  of 
Hersey,  and  any  remedy  over  against  the  latter  had  become  worth- 
less by  hia  insolvency* 

This  part  of  the  case,  it  will  be  seen,  does  not  go  on  the  ground 
that  the  claim  of  the  plaintiff  is  based  on  his  contract  with  the 
master  in  two  or  three  years,  or  in  any  period  short  of  the  statute 
of  limitations,  as  before  suggested,  if  one  exists.  (Angel  &  Ames 
on  Limitations,  cb.  4,  <^  3 ;  2  Sumner  B.  212 ;  3  Sumner  B.  286.) 
But  it  rather  proceeds  on  the  ground,  that  if  the  seaman  sets  up  an 
equitable  lien  on  the  vessel  as  collateral  security  to  that  contraQt, 
and  one  raised  by  construction  of  law,  and  not  regulated  by  ex- 
press contract  or  positive  statute,  he  must  enforce  it  within  an 
equitable  period,  considering  the  nature  of  the  lien  and  of  the  em- 
pk>yment  of  the  vessel,  and  the  charges  of  interest  happening  in 
it  If  he  asks  equity,  in  this  respect,  it  must^  be  by  doing  equity, 
and  not  violating  it.  Where  the  vessel  was  so  situated  that  the 
interests  in  her  could  not  be  changed,  as,  if  condemned  abroad^ 
(as  in  Pitman  v.  Hooper^  3  Sumner  B.  286)  ;  or  where  the  length 
of  time  is  accounted  for  by  absence  of  the  seaman  or  want  of  re- 
covery for  the  vessel  when  condemned  or  lost  after  freight  is 
earned  \  Shephard  etoL  v.  Taylor  el  al.  (6  Peters  B.  675)  ;  the 
only  bar,  perhaps,  in  most  cases,  is  the  statute  of  limitations,  or 
what  is  equivalent  to  it.  All  depends,  if  the  title  in  the  vessel  has 
not  been  sold,  on  the  circumstances  and  the  equities  of  the  case. 
44* 
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(3  Kent's  Com,  196)  ;  Blaine  v.  Ch.  Carter j  (4  Cran.  328) ;  3  Hag- 
gard Adm.  238 ;  The  Sarah  Ann,  (2  Sumner's  R.  213) ;  Bee's  Adm. 
86 ;  The  Rebecca,  (Ware's  R.  212) ;  Eastern  Star,  (Ware's  R.  186)  ; 
Shyi)  Mary,  (1  Paine,  181)  ;  Curtis  on  American  Seamen,  321 ;  2 
Story's  R.  468.     These  may  require,  as  a  general  rule,  that  tbe 
lien  for  wages  is  to  end,  if  not  enforced  soon  after  the  voyage  ends. 
(Semb.  4  Cranch,  328.)    See  former  analogies.    And  yet  cases 
may  occur  where  equity  would  enlarge  the  time,  on  some  facts,  to 
■  one  year,  and  on  others  to  several  years.    Wb^re  the  vessel  odd- 
tinues  in  existence  and  employed,  or  is  sold  without  notice,  no  case 
has  been  found  where  the  lien  extended  beyond  the  end  of  the 
next  voyage.    Ware  R.  212,  213.     The  time  of  delay  there  was 
only  nine  months.     If  an  owner  himself  neglects  to  resume  a 
claim  on  his  ship,  once  derelict  or  abandoned,  a  year  and  a  day, 
he  i«  estopped  from  recovering  his  own  property.    Ware's  R.  44 ; 
1  Rob.  Adm.  34  ;  2  Brown's  Civil  and  Adm.  Law,  49.     Justice 
Livingston  says,  there  is  no  rule  requiring  seamen  to  prosecute  at 
once,  —  though  in  France,  after  a  sale  of  a  vessel  and  one  voyage, 
they  will  not  allow  a  proceeding  in  renu     The  Ship  Mar§,  (1 
Paine  G.  L.  185.)    In  that  case,  the  seamen  were  discharged  at 
New  Orleans,  and  prosecuted  at  New  York,  their  home,  as  soon 
as  the  ship  returned  there  from  Liverpool,  which  was  her  origin- 
ally intended  voyage,  (p.  186.)     Though  she  remained  some  time 
at  New  Orleans,  over  six  months,  yet  she  was  soon  speedily  on 
her  return. 

The  present -case  is  therefore  decided  on  its  own  peculiarities,  as 
before  explained.  Again,  if  the  responsibility  of  the  vessel  were 
for  the  fulfilment  of  the  contract  of  the  master,  if  existing  at  aU, 
was  considered  like  that  of  a  surety  f6r  the  master,  being  collate- 
ral, though  it  i^  not  so  strong  as  that,  how  incumbent  would  it  be 
to  resort  to  the  surety  early,  and  not  sleep  over  h»  claims,  till  the 
original  debtor  becomes  insolvent,  and  the  interests  of  the  owners 
have  changed  ?  The  United  States  laws,  as  to  sureties  of  deputy 
postmasters,  on  account  of  the  danger  of  injury  to  them  by  long 
delays,  expressly  exonerate  them,  if  the  principal  be  not  sued  in 
two  years  after  the  debt  is  liquidated.  So  in  courts  of  equity,  sure- 
ties are  often  exonerated  by  negligence  as  to  the  principals,  or 
giving  them  new  and  extraordinary  forbearance,  if  the  liability 
over  has  been  injured  or  lost  by  the  principal  becoming  insolvent, 
after  the  usual  credit  or  agreed  delay  expired,  or  after  the  claim 
ought  to  have  been  enforced  according  to  the  ordinary  course  of 
business  and  its  usages.  7  Johns.  332,  semb. ;  13  Johns*  383 ; 
tSmg  V.  Baldwin^  (17  Johns.  884.) 
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There  is  another  ground  of  defence  under  positive  precedents, 
which  might  be  urged  so  far  as  regards  the  new  owner  in  the  ship 
and  his  interests  in  common  cases.  He  is  a  purchaser  for  vahiable 
oonsideration  without  notice,  for  aught  which  appears,  of  this  se- 
cret outstanding  trust,  and  usually  would  hold  property,  thus  pur- 
chased, exonerated  from  such  a  trust.  2  Story's  Eq.  Jurisp.  1216, 
1228;  9  Vesey,  jun.  100.  This  would  be  correct  in  relation  to 
trusts  on  land,  growing  out  of  parol  agreements.  So  in  mortgage* 
of  personal  property  not  recorded,  where  they  are  required  to  be 
recorded.  In  the  case  in  Ware,  212,  213,  the  purchase  was  with 
notice.  So  in  TTie  Rebecca^  (Ware,  188.)  But  in  case  of  liens 
like  this,  it  deserves  more  consideration  before  I  could  allow  it  to 
prevail,  even  as  to  that  purchaser,  if  the  want  of  notice  stood  as 
the  only  answer  to  this  claim,  so  much  like  a  bottomry  cl&^,  and 
of  which  a  record  or  notice  is  not  necessary.  See  Leland  v.  The 
Medora. 

On  the  whole  facts,  the  nearest  precedent  which  I  have  found  is 
this.  In  the  case  of  a  lien  on  a  vessel  by  a  bottomry  bond,  created 
July  14, 1796,  and  to  take  effect  on  the  arrival  of  the  vessel  in  Eu- 
rope. She  went  thither,  and  returned  here  Sept.  28th,  1796 ;  but 
she  was  not  then  arrested  or  libelled  to  pay  it,  and  it  was  delayed 
till  the  19th  January,  1798,  between  which  periods  she  had  made 
two  voyages,  and  been  attached  by  creditors.  It  was  held  that 
the  lien  had  thus  become  discharged.  Blaine  v.  Ship  Charles 
Carter  et  al.  (4  Cranch,  328.)  But  this  was  less  delay  than  has 
occurred  here ;  and  Justice  Story  says,  in  Notes  to  Abbott  on 
Shipping,  539,  that  the  rule  would  be  similar  in  a  lien  for  wages  as 
in  a  bottomry  lien. 

The  decree  below  is  affirmed. 


District  Court  of  the  United  States^  Massachusetts  District^ 
December  Term^  1846,  at  Boston. 

Unfted  States  v.  James  M.  Thompson. 

The  act  of  congress  prohibiting  the  establishment  of  private  expresses,  is  consti- 
tatiooal. 

If  the  mail  \a  actually  carried  over  a  railroad,  under  the  authority  of  the  post- 
office  department,  with  the  assent  of,  and  by  an  arrangement  with  the  railroad 
corporation,  that  is  sufficient  to  answer  the  requirements  of  the  statute,  not- 
withstanding no  formal  written  contract  has  been  made. 
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The  establishment  of  an  express*  one  of  the  purposes  of  which  is  the  canying  of 
letters  over  such  a  route,  is  a  violation  of  the  law.  Nor  does  it  make  any  dif- 
ference, that  they  are  carried  without  distinct  compensation.  But  the  proprietor 
of  such  an  express  might  take  a  document  giving  him  authority  to  receive 
merchandise  on  presenting  the  same,  or  a  receipt  for  his  own  protection  for 
artioles  delivered. 

The  proprietor  of  such  an  express  is  liable  only  for  acts  done  or  authorized  by 
iiimself.  And  if  he  authorized  acts  amounting  to  a  violation  of  the  law,  he  is 
guilty,  although  he  did  not  know  they  would  amount  to  such  a  violation.  And 
U'he  authorized  the  carrying  of  one  class  of  letters  forbidden  by  law,  and  his 
agent  carried  one  of  another  class,  also  forbidden  by  law,  mistaldng  it  ibr  one 
of  the  former  class,  he  was  not  eriminally  responsible  therefor. 

This  was  an  indictment,  alleging  that  the  defendant,  subsequent- 
ly to  the  3d  day  of  March,  1845,  to  wit,  on  the  28th  day  of  July, 
1846,  at  Springfield,  did  establish  a  private  eicpress  for  the  convey- 
ance of,  and  cause  to  be  conveyed,  and  provided  for  the  convey- 
ance and  transportation  of,  by  regular  trips,  and  at  stated  periods 
and  intervals,  from  one  city,  town  or  place  in  the  United  States  to 
another,  to  wit,  from  Springfield  to  Chester  Village,  (between 
which  places  the  United  States  mail  was  regularly  transported  un- 
der the  authority  of  the  post-office  department,)  letters,  and  pack- 
ages of  letters,  and  packets,  properly  transmittible  by  mail,  and  not 
being  newspapers,  pamphlets  nor  magazines ;  and  on  the  said  day, 
offending  against  the  statute  of  the  United  States,  by  the  instru- 
mentality of  William  E.  D.  Miller^  conveyed  a  letter  from  Spring- 
field to  Chester  Village,  which  letter  was  pro|)erly  transmittible  by 
mail,  and  was  not  a  newspaper,  &c.  The  second  coimt  alleged 
the  carrying  of  a  letter  from  Springfield  to  Chester  Factories,  on 
the  25th  of  August,  1846 ;  and  the  third  and  fourth  counts,  the 
carrying  of  letters  from  Springfield  to  Albany,  on  the  20th  and 
26th  of  August,  in  the  same  manner. 

The  indictment  was  founded  on  the  9th  section  of  the  statute  of 
1845,  in  relation  to  the  post-office  department.  It  was  proved  that 
the  defendant  ran  s(n  express  over  the  Western  Railroad  ;  but  be 
contended  that  it  was  not  established  for  carrying  letters^  as  such^ 
or  mailable  matter  forbidden  by  law  to  be  carried  by  a  private  ex- 
press. ,  It  was  also  proved  that  the  United  States  mail  wds  carried 
over  the  same  route,  under  an  arrangement  between  the  depart- 
ment and  the  directors  of  the  railroad,  and  that  there  had  been  no 
failure  or  irregularity  in  the  transportation  from  April.  1  to  the  date 
of  the  indictment;  but  no  v^itten  contract  had  been  executed, 
and  the  defendant  contended  that  therefore  the  railroad  was  not  a 
route  over  which  the  mail  was  regularly  transported  under  the  au« 
thority  of  the  department,  within  the  meaning  of  the  law.    There 
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had  been  some  correspondence  on  the  subject,  and  an  attempt  to 
complete  a  definite  contract ;  but  difficulties  had  arisen  in  relation 
to  fixing  one  regular  hour  for  starting  through  the  year.  The  mail 
was,  however,  transported  over  the  road,  and  a  car  fitted  up  for 
Ihe  agents  of  the  department,  and  payments  made  quarterly  by  the 
department.  A  letter  from  Mr.  Gilmore  to  the  department  was 
put  into  the  case,  dated  in  June,  1846,  stating  the  difficulties  in  the 
way  of  completing  a  Written  contract,  and  proposing  to  continue 
the  transportation  of  the  mail  as  before ;  and  it  continued  to  be  so 
transported. 

The  defendant  also  contended,  and  offered  evidence  to  show, 
that  he  had  directed  his  agents  to  carry  no  mailable  matter,  and 
no  letters  except  such  as  were  in  the  nature  of  orders  for  goods  to 
be  carried  by  his  express,  or  of  receipts  for  goods  or  money  deliv- 
ered, QT  letters  enclosing  money,  bills,  drafts,  checks,  or  notes ;  — 
and  that,  if  any  other  letters  were  carried  by  his  agents,  it  was  in 
violation  of  his  instructions,  so  that  he  was  not  responsible  therefor. 
The  counsel  for  the  government  offered  evidence  to  prove  the  car- 
rying of  all  the  four  letters  charged  in  the  indictment,  but  did  not 
rely  upon  the  last  two  as  sufficiently  proved.  The  defendant  fur- 
ther contended,  that  that  part  of  the  statute  which  prohibited  the 
establishment  of  private  expresses,  was  unconstitutional. 

jR.  Rantoulj  Jr.^  district  attorney,  for  the  United  States. 
Rufus  ChoaUy  and  Mr.  Ashmwiy  (whose  place  was  taken  by  Mr. 
•  Chapman  in  the  latter  part  of  the  trial,)  for  the  defendant. 

Sprague,  J.  charged  the  jury,  (1)  that  the  law  in  question  was 
constitutional ;  (2)  that  if  the  mail  was  actually  carried  over  the 
route  in  question,  under  the  authority  of  the  post-office  department, 
with  the  assent  of,  and  by  arrangement  with  the  railroad  corpora- 
tion, that  was  sufficient  to  answer,  the  requirements  of  tKe  statute 
in  question,  notwithstanding  no  formal  written  contract  had  been 
executed ;  and  (3)  that  if  Thompson  had  established  an  express, 
of  which  one  of  the  purposes  was  the  carrying  of  letters  over  such 
a  route,  he  was  guilty  of  a  violation  of  the  law,  and  was  liable  to 
a  penahy  for  each  letter  proved  to  have  been  so  carried.  It  was 
not  necessary,  in  order  to  constitute  the  offence,  that  the  carrying 
of  letters  should  be  the  sole  business  of  the  express ;  but  it  was 
requisite  that  that  should  have  been  one  of  the  purposes.  The  ac- 
cidental transmission  of  a  letter  was  not  sufficient,  if  not  authorized 
by  Thompson  himself;  he  must  have  intended  that  it  should  be 
carried.     It  was  not  necessary  that  he  should  have  intended  to 
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violate  what  he  supposed  to  be  the  law,  but  he  must  have  intended 
to  commit  an  act,  which  act  would  amount  to  a  violation  of  the 
law.  Every  one  was  bound  to  know  the  law.  The  word  bUtr 
had  no  technical  meaning,  but  must  be  understood  in  the  sense  in 
which  it  was  generally  understood  among  business  men* 

It  had  been  argued,  that  Thompson  had  a  right,  as  a  eommoo- 
carrier,  to  carry  any  papers  incidental  to  that  business.  The  court 
rilled,  that  if  he  merely  took  a  document  giving  him  authority  to 
receive  merchandise  on  presenting  the  same,  as,  for  instance,  a 
power  of  attorney, — or  if  he  took  a  receipt  for  his  own  protection,, 
for  the  delivery  of  articles  carried  by  him,  he  had  a  right  so  to  do. 
But  he  must  not  take  a  letter  from  one  person  to  carry  it  to  an- 
other, unless  it  were  a  letter  relating  to  a  cargo  or  article  carried 
at  the  same  time  with  the  letter. 

The  defendant  was  not  answerable  for  any  acts  of  his  agents, 
which  were  not  authorized  by  him,  either  expressly  or  impliedly. 
But  if  hie  instructions  were  in  general  terms,  not  to  carry  any  mail- 
able matter^  and  he  still  assented  to,  or  approved  of,  the  carrying 
of  what  was  mailable,  whether  or  not  he  knew  that  the  laws  em- 
braced such  matter,  ho  violated  the  law. 

The  defendant  had  contended  that  no  letters  were  earned  by 
him  except  letters  connected  with  his  business,  as  a  merchandise 
express,  and  that  for  such  letters  he  made  no  charge,  and  received 
the  same  compensation  for  transporting  merchandise,  from  those 
who  did  and  those  who  did  not  send  letters ;  and  that,  under  the 
eleventh  section  of  the  statute,  he  was  authorized  so  to  carry  them. 
But  the  court  ruled  that  the  eleventh  section  did  not  authorize  the 
defendant  to  establish  an  express  for  the  carrying  of  letters  in  con- 
nection with,  or  as  a  part  of  his  business  of  a  merchandise  expre^ 
although  no  charge  was  made  for  letters  as  such.  That  the  tenor 
and  scope  of  the  ninth  section  was  to  prevent  such  competition 
with  the  post-office  department. 

The  jury,  after  being  out  about  two  hours  and  a  half,  returned 
for  further  instructions  from  the  court ;  and  were  instructed,  that  it 
was  not  necessary  that  Thompson  should  know  of  the  individual 
letter  proved  to  have  been  carried  by  his  agent,  if  it  was  carried 
pursuant  to  his  authority  ;  and  further,  that  if  the  defendant  had 
authorized  his  agent  to  carry  one  class  of  letters  forbidden  by  law, 
and  prohibited  him  from  carrying  another  class,  also  forbidden  by 
law,  and  the  agent  carried  a  letter  of  the  second  class,  mistaking  it 
for  one  of  the  first,  the  defendant  would  not  be  criminally  respon- 
sible therefor,  the  letter  not  being  carried  by  his  authority,  either 
tacit  or  express. 

The  jury  returned  a  verdict  of  not  guilty. 
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Supreme  Judicial  Court  of  Massachusetts^  Middlesex  County ^ 
October  Term,  1846. 

Commonwealth  v.  Zechariah  Porter. 

It  is  the  proper  province  of  the  court  to  declare  the  law ;  and  that  of  the  jory  to 
inquire  into  the  facts,  according  to  the  rules  of  law  declared  hy  the  court. 

la  all  crimtnal  cases,  it  is  competent  for  the  jury,  if  they  see  fit,  to  decide  upon 
all  questions  of  fact,  embraced  in  the  issue,  and  to  refer  the  law  arising  thereon 
to  the  court,  in  the  form  of  a  special  verdict. 

But  it  is  optional  with  the  jury  thus  to  return  a  special  verdict  or  not ;  tod  it  is 
within  their  legitimate  province  and  power  to  return  a  general  verdict,  if  they 
choose. 

la  thus  rendering  a  general  verdict,  the  jury  must  necessarily  pass  upon  th^ 
whole  issue,  c6mpounded  of  the  law  and  of  the  fact,  and  may  thus  incidentally 
pass  on  questions  of  law. 

If  the  court  express  or  intimate  any  opinion  upon  any  question  of  fact  involved  in 
the  issue,  the  jury  may  revise,  reconsider,  and  decide  contrary  to  sueh  opinion, 
if,  in  their  judgment,  it  is  not  correct,  and  warranted  by  the  evidence. 

It  is  the  duty  of  the  court  to  instruct  the  jury  upon  all  questions  of  law  which 
appear  to  arise  in  the  case,  and  also  upon  all  questions  pertinent  to  the  issue, 
ilpon  which  either  party  may  request  the  direction  of  the  court,  upon  matters 
of  law. 

It  is  the  duty  of  the  jury  to  receive  the  law  from  the  court,  and  to  conform  their 
judgment  and  decision  to  such  instructions,  as  far  as  they  understand  them,  in 
applying  the  law  to  the  facts  proved  by  them.  And  it  is  not  within  the  legiti- 
mate province  of  the  jury  to  revise,  reconsider,  or  decide  contrary  to  such  opin- 
ion or  direction  of  the  court  in  matters  of  law. 

It  is  within  the  legitimate  power  and  the  duty  of  the  court,  to  superintend  the 
course  of  the  trial,  to  decide  upon  the  admission  and  rejection  of  evidence,  to 
decide  upon  the  use  of  any  books,  papers,  documents,  cases,  or  works  of  sup- 
posed authority,  which  may  be  offered  upon  either  side,  to  decide  upon  all 
coIlateTal  and  incidental  proceedings,  and  to  confine  parties  and  counsel  to  the 
matters  within  the  issue. 
The  defendant  has  a  right,  by  himself  or  his  counsel,  to  address  the  jury,  under 
the  general  superintendence  of  the  court,  upon  all  the  material  questions  in* 
Tolved  in  the  issue  ;  and  to  this  extent,  and  in  this  connection,  to  address  the 
j^ry  upon  such  questions  of  law  as  come  within  the  issue  to  be  tried. 
In  this  case,  it  appearing,  by  the  bill  of  exceptions,  that  the  defendant's  counsel 
were  prohibited  from  addressing  the  jury  upon  questions  of  law  embraced  in 
the  issue,  the  verdict  was  set  aside,  and  a  new  trial  granted. 

The  facts  in  this  case  sufficiently  appear  in  the  opinion  of  the 
court,  which  was  delivered  by 

Shaw,  C.  J.  This  case  comes  before  the  court  upon  a  bill  of  ex- 
ceptions, and  one  question  is,  whether,  in  a  criminal  prosecution 
against  the  defendant  for  an  alleged  violation  of  the  license  Jaws,  his 
counsel  have  a  right  to  address  the  jury,  upon  the  questions  of  law 
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embraced  in  the  issue.  It  has  been  argued  on  the  part  of  the  de- 
fendant, that  in  all  criminal  prosecutions,  it  is  within  the  legitinn^te 
right  and  proper  duty  of  juries,  to  adjudicate  and  decide  oo  ques- 
tions of  law  as  well  as  questions  of  fact;  and  that  although 
the  judge  may  instruct  and  direct  them  upon  a  question  of  law, 
and  they  fully  comprehend  and  understand  those  directions,  in  their 
application  to  the  facts  of  the  case,  yet  that  they  are  invested  by 
law  with  a  legitimate  power  and  authority,  if  their  judgments  do 
not  coincide  with  that  of  the  judge,  to  disregard  it,  and  decide  io 
conformity  with  their  own  views  of  the  law.  If  this  were  a  correct 
view  of  the  law,  it  would  undoubtedly  follow,  as  a  necessary  con- 
sequence, that  in  such  appeal  from  the  court  to  the  jury,  the  coun- 
sel on  both  sides  would  have  a  right  to  argue  the  questions  of  law 
to  the  jury.  But  if  this  proposition  is  not  correct,  it  does  not  fol- 
low, we  think,  as  a  necessary  consequence,  that  the  counsel  cannot 
address  the  jury,  upon  the  law,  under  the  direction  of  the  court. 
They  are,  in  our  view,  separate  and  distinct  questions,  to  be  sepa- 
rately considered. 

We  consider  it  a  well-settled  principle  and  rule,  lying  at  the 
foundation  of  jury  trial,  admitted  and  recognized,  ever  since  jury 
trial  has  been  adopted  as  an  established  and  settled  mode  of  pro- 
ceeding in  courts  of  justice,  that  it  is  the  proper  province  and  duty 
of  judges  to  consider  and  decide  all  questions  of  law,  which  arise, 
and  that  the  responsibility  of  a  correct  decision  is  placed  finally  on 
them ;  that  it  is  the  proper  province  and  duty  of  the  jury,  to  weigh 
and  consider  evidence,  and  decide  all  questions  of  fact,  and  that  the 
responsibility  of  a  correct  decision  is  placed  upon  them.  And  the 
safety,  efficacy,  and  purity  of  jury  trial  depend  upon  the  steady 
maintenance  and  practical  application  of  this  principle.  It  would 
be  alike  a  usurpation  of  authority  and  violation  of  duty,  for  a  court, 
on  a  jury  trial,  to  decide  authoritatively  on  the  questions  of  fact, 
and  for  the  jury  to  decide  ultimately  and  authoritatively  upon  the 
questions  of  law.  And  the  obligations  of  each  are  of  a  like  nature, 
being  that  of  a  high  legal  and  moral  obligation  to  the  performance 
of  an  important  duty,  enforced  and  sanctioned  by  an  oath. 

This,  as  a  general  principle,  is  applicable  alike  to  civil  and  crimi- 
nal cases,  though  in  both  it  must  be  varied  in  its  practical  applica- 
tion, according  to  the  forms  of  proceeding  and  the  mode  in  which 
the  question  arises.  If  the  form  of  proceeding  is  such,  that  the  law 
and  the  fact  can  be  distinctly  presented,  then,  after  the  fact  is  es- 
tablished, either  by  the  pleadings  or  by  a  special  verdict,  the  court 
decide  the  law  and  pronounce  the  judgment,  without  the  further 
intervention  of  a  jury  ;  as  in  case  of  a  demurrer  or  special  verdict 
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Indeed,  the  whole  system  of  special  pleading,  which,  though  now 
disused  in  this  commonwealth  by  a  recent  statute,  is  intimately  in- 
terwoven with  the  whole  texture  of  the  common  law,  was  founded 
upon  an  apparently  anxious  desire  of  the  common  law,  so  to  sepa- 
rate questions  of  fact  £rom  questions  of  law,  as  to  enable  courts  to 
pronounce  on  matter  of  law,  leaving  contested  facts  only  to  be  put 
in  issue,  and  to  be  tried  and  decided  by  the  jury. 

The  whole  doctrine  of  bills  of  exception,  now  in  such  general 
and  familiar  use,  both  in  civil  and  criminal  proceedings,  is  founded 
upon  the  same  great  and  leading  idea.  It  presupposes,  that  it  is 
within  the  authority  and  that  it  is  the  duty  of  the  judge,  to  instruct 
and  direct  the  jury  authoritatively,  upon  such  questions  of  law  as 
may  seem  to  him  to  be  material  for  the  jury  to  miderstand  and  ap- 
ply, in  the  issue  to  be  tried  ;  and  he  may  also  be  required  so  to 
instruct  upon  any  pertinent  question  of  law,  within  the  issue,  upon 
which  either  party  may  request  him  to  instruct.  The  doctrine  also 
assumes,  that  the  jury  understand  and  follow  such  instruction  in 
matter  of  law.  This  results  from  the  consideration,  that  if  such 
instruction  be  either  given  or  refused,  it  is  the  duty  of  the  judge  to 
state  it  in  a  bill  of  exceptions,  so  that  it  may  be  placed  on  the  re- 
cord ;  and  if  the  verdict  is  against  the  party  who  took  (he  excep- 
tion, and  it  appears,  upon  a  revision  of  the  point  of  law,  that  the 
decision  is  incorrect,  either  in  giving  or  refusing  such  instruction, 
the  verdict  is  set  aside,  as  a  matter  of  course.  To  this  conclusion 
the  law  could  come,  on  the  assumption  that  it  was  the  right  and 
duty  of  the  court  to  instruct  the  jury  in  matter  of  law,  that  the  jury 
understood  it,  and,  as  a  matter  of  duty,  were  bound  to  follow  it,  so 
that  if  the  instruction  was  wrong,  the  law  assumes,  as  a  necessary 
legal  eoni^uence,  that  the  verdict  was  wrong,  and  sets  it  aside. 
The  law  could  only  assume  this,  upon  the  strength  of  the  well- 
known  and  reasonable  presi^mption,  that  all  persons,  in  the  absence 
of  proof  to  the  contrary,  do  that  which  it  is  their  duty  to  do.  It  is 
presumed  that  the  jury  followed  the  instruction  of  the  court,  in 
matter  of  law,  because  it  was  their  duty  so  to  do,  and  therefore,  if 
the  instruction  was  wrong,  the  verdict  is  wrong.  But  if  the  jury 
could  rightly  exercise  their  own  judgment,  and  decide  contrary  to 
the  direction  of  the  court,  as  they  unquestionably  may  do,  in  regard 
to  questions  of  fact,  no  such  presumption  would  follow ;  it  would 
be  left  entirely  in  doubt,  whether  the  jury  had  been  misled  or  in- 
fluenced by  the  incorrect  direction  in  matter  of  law,  and  therefore 
there  would  alone  be  no  sufficient  ground  for  setting  aside  the 
verdict.  But  entirely  otherwise  it  is  in  regard  to  a  matter  of  fact, 
in  respect  to  which  it  is  within  the  proper  authority,  and  it  is  the 
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duty  of  the  jury,  to  exercise  their  judgment  authoritatively  and  de- 
finitively. And  should  a  judge  express  or  intimate  any  opinion 
upon  a  question  of  fact,  however  incorrect  it  might  be  afterwards 
found  to  be,  upon  a  revision  by  a  higher  court,  it  would  not  neces- 
sarily afford  a  ground  for  a  new  trial ;  for,  it  not  being  the  duty  of 
the  jury  to  follow  it,  there  would  be  no  presumption  that  they  have 
followed  it,  and  therefore  it  would  not  of  itself  show,  conclusively, 
that  the  verdict  was  wrong. 

And  it  is  to  be  considered  that  this  doctrine  and  practice,  in  re- 
gard to  exceptions,  apply  as  well  to  criminal  as  to  civil  trials,  at 
least  so  far  as  they  can  operate  for  the  protection  and  security  of 
parties  accused.  Indeed,  so  solicitous  have  been  the  legislature  of 
this  conmion wealth,  that  all  persons  put  on  trial  for  alleged  offences 
shall  have  the  full  benefit  of  the  opinion  and  judgment  of  the  court 
upon  all  questions  of  law,  and  a  revision  thereof  by  the  court  of 
last  resort,  on  suitable  occasions,  that  it  has  specially  provided  that 
if,  upon  the  trial  of  any  person  who  shall  be  convicted,  any  ques- 
tion of  law  shall  arise,  which,  in  the  opinion  of  the  presiding  judge, 
shall  be  so  important  or  so  doubtful  as  to  require  the  decision  of 
the  supreme  judicial  court,  although  such  person  has  no  counsel  to 
defend  him,  or  the  counsel  have  not  seen  fit  to  take  the  exception, 
the  judge  may,  on  his  own  sense  of  propriety  and  duty,  reserve  it, 
and  thereupon  all  further  proceedings  in  that  court  shall  be  stayed. 
Rev.  Stat.  ch.  138,  <5»  12. 

This  leads  to  another  view  of  this  subject  which  seems  to  us  to 
be  of  great  importance,  and  this  is,  that  every  citizen  of  the  com- 
monwealth has  a  right  to  the  benefit  and  protection  of  the  law. 
Whilst  he  is  liable  to  its  penalties,  he  has  a  right  to  be  tried  by 
law,  and  he  is  entitled  to  the  authoritative  declaration  and  appUca- 
tion  of  the  law  to  his  case,  as  his  best  and  highest  protection.  It 
is  manifestly  of  great  importance,  in  order  to  effect  such  pro- 
tection of  the  rights  of  parties,  that  the  laws  to  which  they  are 
amenable  shall  be  fixed  and  permanent,  impartially  applied  to  all 
persons  and  cases  alike,  and  not  fluctuating  and  variable.  This 
result  seems  to  have  been  looked  to,  with  great  anxiety,  by  the 
framers  of  our  constitution,  in  the  declaration  of  rights.  Art.  10. 
Each  individual  of  the  society  h^  a  right  to  be  protected  by  it,  in 
the  enjoyment  of  his  life,  liberty,  and  property,  by  standing  laws. 
Art.  39.  It  is  essential  to  the  preservation  of  the  rights  of  every 
individual,  his  life,  liberty,  property  and  character,  that  there  be  an 
impartial  interpretation  of  the  laws  and  administration  of  justice. 
It  is  the  right  of  every  citizen,  to  be  tried  by  judges  as  free,  impartial 
Bud  independent,  as  the  lot  of  humanity  will  admit.  Art.  13.  In  crim- 
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inal  prosecutions,  the  verification  of  facts  in  the  vicinity  where  they 
happen,  is  one  of  the  greatest  securities  of  the  life,  liberty  and  pro- 
perty of  the  citizen.  These  seem  to  be  trite,  familiar  truths  ;  but 
the  declaration  of  rights  itself  declares,  Art.  18,  that  a  frequent 
recurrence  to  them  is  absolutely  necessary  to  preserve  the  advan- 
tages of  liberty,  and  to  maintain  a  free  government.  And  it  re- 
quires, both  of  lawgivers  and  magistrates,  an  exact  and  constant 
observance  of  them  in  the  formation  and  execution  of  the  laws, 
necessary  to  the  good  administration  of  the  commonwealth. 

These  provisions  manifest  an  ardent  desire  and  a  wise  determi- 
nation, as  far  as  the  imperfection  of  all  human  things  would  allow, 
to  make  the  law  paramount  and  supreme  over  all  the  powers  and 
influences  of  will  or  passion,  of  interest  or  prejudice,  whether  of  the 
few  or  of  the  many  ;  to  render  it  stable,  impartial  and  equal  in  its 
operation,  over  all  who  might  require  its  protection  or  fall  under 
its  animadversion.  But  it  appears  to  us  that  the  principle  con- 
tended for,  would  be  adverse  to  all  these  objects.  If  a  jury  has  a 
legitimate  authority  to  decide  upon  all  questions  of  law  arising  in 
the  cases  before  them,  and  that  contrary  to  the  instruction  of  the 
judge,  in  cases  where  such  direction  of  the  judge  may  be  supposed 
adverse  to  the  views  of  the  law,  relied  on  by  the  accused  or  his 
counsel,  they  would  have  the  same  power  to  decide  any  question 
of  law,  against  the  opinion  and  instruction  of  the  judge,  when  such 
opinion  is  in  favor  of  the  accused,  and  find  him  guilty,  where  the 
judge  should  direct  the  jury,  that  these  facts  which  the  evidence 
conduces  to  prove,  if  proved  to  their  satisfaction,  would  not  war- 
rant a  conviction.  A  case  may  be  supposed,  at  least  for  the  pur- 
pose of  illustration,  where  a  high  popular  excitement  should  arise 
and  be€K>me  general,  in  which  large  bodies  of  persons  might  come 
to  be  actuated,  by  feelings  of  honest  but  mistaken  indignation 
against  some  supposed  wrong,  and  earnest  in  the  pursuit  of  the 
supposed  interests  of  philanthropy  ;  or  perhaps  numbers  may  be 
influenced  by  more  base,  interested  and  vindictive  passions.  Un- 
der these  circumstances,  a  grand  jury,  having,  as  the  case  supposes, 
a  legitimate  and  rightful  authority  to  decide  on  questions  of  law, 
contrary  to  the  instructions  and  charge  of  the  judge,  might  return 
an  indictment ;  a  traverse  jury,  in  their  turn,  might  convict  upon 
it,  though  the  court  before  whom  it  is  tried  should  give  them  such 
directions,  in  point  of  law,  that  if  they  understood  and  followed 
them,  they  must  acquit  the  accused.  But  the  case  supposes  that 
the  law  may  be  rightfully  interpreted,  by  a  jury  which  may  shift 
at  every  trial.  What  then  becomes  of  the  security  which  every 
citizen  is  entitled  to,  by  a  steady  and  uniform,  as  well  as  impartial 
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interpretation  of  the  laws  and  administration  of  justice,  by  judges 
as  free,  impartial  and  independent  as  the  lot  of  humanity  will  ad- 
mit ?  The  purpose  and  intent  of  these  provisions,  we  think,  arc 
indicated  by  the  last  article  of  the  declaration  of  rights,  which,  after 
having  contemplated  a  distribution  of  the  powers  of  sovereignty 
into  legislative,  executive  and  judicial  departments,  and  declared 
that  neither  should  execute  the  powers  assigned  to  the  other,  points 
out  the  ultimate  object  in  these  emphatic  words ;  "  to  the  end,  it 
may  be  a  government  of  laws  and  not  of  men." 

These  provisions  were  adopted  as  the  fundamental  laws  upon 
which  the  government  was  to  be  administered  ;  they  have  a  noani- 
fest  reference  to  a  favorite  maxim  of  the  friends  of  civil  liberty, 
regulated  by  law,  that  high  powers  can  be  most  safely  entrusted  to 
public  officers,  by  placing  them,  when  they  are  capable  of  distri- 
bution, in  different  departments,  to  be  exercised  by  concurrent 
action,  so  that  each  shall  keep  within  its  own  sphere,  and  the  one 
be  a  check  upon  the  other.  They  also  regarded  another  favorite 
axiom,  that  facts  could  be  best  verified  and  tried,  by  an  impartial 
jury,  drawn  from  the  vicinity,  who  should  consider  and  weigh  the 
evidence,  and  thereupon  find  and  declare  the  facts ;  and  that  a 
steady,  uniform  interpretation  of  the  laws  and  administration  of 
justice,  could  best  be  secured,  by  the  establishment  of  permanent 
judicial  tribunals,  as  an  independent  department  of  government,  to 
whom  the  judicial  power  should  be  entrusted,  and  who  should  be 
rendered,  as  far  as  practicable,  free  and  independent. 

Whether,  therefore,  we  consider  the  rules  of  the  common  law, 
or  the  constitution  and  law  of  this  commonwealth,  we  are  of  opinion 
that  it  is  the  proper  province  and  duty  of  the  court  to  expound  and 
ti^clare  theiaw,  and  that  it  is  the  proper  province  and  duty  of  the 
jury,  to  inquire  into  the  facts  by  such  competent  evidence  as  may  be 
laid  before  them  according  to  the  rules  of  law  for  the  investigation  of 
truth,  which  may  be  declared  to  them  by  the  court,  and  find,  and 
ultimately  decide  on  the  facts.  It  may  be  added  that  it  is  the  more 
necessary  to  adhere  to  this  rule,  in  the  administration  of  American 
law,  because  in  these  states  the  government  is  conducted  according 
to  written  constitutions,  in  which  the  powers  even  of  the  legislature 
are  limited  and  defined ;  and  it  is  therefore  within  the  province, 
and  it  is  made  the  duty  6[  the  judicial  department,  on  proper  occa- 
sions, to  decide  not  only  what  is  the  true  interpretation  and  legal 
effect  of  a  legislative  enactment,  but  also  whether  an  act,  passed 
with  all  the  forms  of  legislation,  is  within  the  just  limits  of  legisla- 
tive power,  and  therefore,  whether  it  is  constitutional  and  valid. 

But  though  this  rule  of  law  be  considered  as  well  established, 
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yet  as  we  have  already  said,  there  are  various  modes,  ia  which  it 
must  be  practically  applied,  according  to  the  nature  of  the  proceed- 
ings in  which  it  arises.     Sometimes,  even  in  criminal  cases,  the 
question  of  law  arises  upon  the  record,  where  there  is  no  contro- 
verted fact,  and  where  the  court  decide  definitively,  as  in  case  of  a 
demurrer,  a  motion  to  quash  an  indictment,  a  motion  in  arrest  of 
judgment,  on  a  bill  of  exceptions,  and  the  like.     But  it  will  most 
frequently  arise,  in  a  trial  before  a  jury,  upon  the  question  of  guilty 
or  not  guilty.    In  every  charge  of  crime,  there  must  be  a  question 
of  law  and  a  question  of  fact,  to  wit,  is  there  any  such  rule  of  law 
as  that  on  which  the  indictment  is  founded  ?    has  the  defendant 
done  the  acts  charged  in  the  indictment,  which  amount  to  a  viola- 
tion of  such  rule  of  law,  and  constitute  the  offence  charged  ?    The 
decision  of  both  of  these  is  necessarily  involved  in  a  verdict  of 
"  guilty  "  or  "  not  guilty."     The  former  affirms  that  there  is  such 
a  law,  and  that  the  accused  has  violated  it ;  the  latter  affirms,  either 
that  there  is  no  such  rule  of  law,  or,  if  there  is,  that  the  accused  has 
not  done  any  acts  which  amount  to  a  violation  of  it. 

How,  then,  are  these  two  questions  to  be  decided  and  combined 
into  one,  if  one  is  to  be  referred  exclusively  to  the  court,  and  the 
other  to  the  jury  ?  The  jury  may,  in  any  case,  if  they  think  fit, 
find  a  special  verdict ;  that  is,  they  may  find  and  report,  in  the  form 
of  a  verdict,  all  the  material  facts,  which  are  proved  to  their  satis- 
faction, and  call  upon  the  court  to  decide,  whether  in  point  of  law 
the  accused  is  guilty  or  not  guilty,  upon  the  facts  thus  found.  But 
thjp  is  the  privilege  of  the  jury,  which  they  may  exercise  or  not, 
and  in  no  case  are  they  bound  to  find  a  special  verdict.  Mayor ^  Sfc. 
V.  Clarky  (3  Ad.  &  El.  506.)  The  question  then  recurs,  io  ease 
the  jury  return  a  general  verdict,  how  is  the  law  to  be  decided  by 
the  court,  when,  as  we  have  seen,  it  is  to  be  declared  by  the  jury, 
as  involved  in  the  general  verdict.  As  both  questions  are  involved 
in  the  verdict,  the  appearance  on  the  record  is  that  both  are  de- 
cided by  the  jury,  because  both  are  declared  by  them.  But  this  is 
in  appearance  only,  and  can  scarcely  mislead  those  who  are  ac- 
quainted with  the  practice  of  courts  of  justice  in  criminal  trials, 
though  it  has  sometimes  led  to  the  argument,  that  because  they 
must,  in  a  general  verdict,  declare  the  rule  of  law  on  which  it  rests, 
they  have  a  power  to  pass  upon  it,  and  therefore  a  rightful  author- 
ity to  decide  it.  But  we  think  the  course  of  proceeding,  in  such 
case,  is  very  clear,  is  quite  consistent  with  the  principle  before 
stated,  and  is  constantly  practised  upon  in  such  trials.  It  is  the 
only  and  proper  course  which  can  be  adopted,  in  order  that  the 
law  may  be  carried  into  effect,  in  its  spirit  and  integrity.  That 
45* 
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course  is,  for  the  judge  to  direct  the  jury  hypothetically,  to  declare 
what  the  law  is,  with  its  exceptions  and  qualifications,  to  explain  it, 
and  to  state  the  reasons  and  grounds  of  it,  if,  in  his  judgment,  sudi 
explanation  is  necessary  to  make  it  clearly  intelligible  to  the  minds 
of  men  of  good  judgment  and  common  experience,  but  without 
legal  knowledge  and  skill ;  then  to  state  to  the  jury,  that  if  certain 
facts,  necessary  to  constitute  the  offence,  and  which  there  is  evi- 
dence tending  to  prove,  are  proved  to  their  satisfaction,  then  they 
are  to  find  the  defendant  guilty ;  but  if  certain  material  facts,  which 
there  is  some  evidence  tending  to  prove,  are  not  proved  to  their 
satisfaction,  then  they  are  to  find  the  defendant  not  guilty. 

This  is  the  only  mode  in  which  a  trial  can  be  conducted,  ^oce 
the  jury  are  not  obliged  to  find  a  special  verdict,  and  the  law  eon« 
fides  in  the  intelligence  and  integrity  of  the  jury,  to  understand  the 
rules  of  law  as  prescribed  to  them  by  the  court,  to  weigh  and 
examine  the  evidence  laid  before  them,  and  honestly,  according  to 
the  conviction  of  their  minds,  to  find  whether  they  are  true,  and 
whether  such  facts,  found  true  by  them,  do  or  do  not  bring  the 
party  accused  within  the  operation  of  the  law,  as  thus  prescribed 
to  them,  and  to  find  a  verdict  of  guilty  or  not  guilty  accordingly. 

But  in  thus  conducting  a  jury  trial  i^  a  criminal  case,  with  a  view 
to  the  return  of  a  general  verdict,  it  is  obvious  that  the  whole  mat- 
ter of  law  as  well  as  of  fact  must  be  stated  and  explained  to  the 
jury,  so  that  they  may  fully  understand  and  apply  it  to  the  facts, 
because,  as  we  have  seen,  in  the  form  of  the  general  verdict,  they 
do  declare  the  law  as  well  as  the  fact.  For  this  purpose  it  seems  to 
be  necessary,  and  in  our  state  it  is  the  usual  practice  for  the  par- 
ties respectively,  by  their  counsel,  to  state  the  law  to  the  jury,  in 
the  presence,  and  subject  to  the  ultimate  direction  of  the  judge ; 
because,  unless  the  jury  understand  the  rule  of  law,  with  its  excep- 
tions, limits  and  qualification,  they  cannot  know  how  to  apply  the 
evidence,  and  determine  the  truth  of  the  material  facts  necessary  to 
bring  the  case  of  the  accused  within  it.  In  thus  presenting  their 
respective  views  of  the  law  to  the  jury,  under  the  direction  of  the 
court,  for  the  better  information  of  both  the  judge  and  jury,  great 
latitude  has  been  allowed  in  the  practice  of  this  commonwealth, 
and  counsel  have  been  permitted  to  state  and  enforce  their  views 
of  the  law,  especially  in  capital  cases,  by  definitions,  and  cases 
from  such  works  of  established  authority  as  the  court  may  approve. 
In  this  great  latitude  has  been  allowed,  in  tenderness  to  the  accused, 
and  a  liberal  confidence  reposed  in  counsel  called  to  defend  the 
accused  in  the  hour  of  his  trial.  But  such  an  address,  whether  it 
be  upon  the  matter  of  fact,  or  the  matter  of  law,  and  whether  in 
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form  it  be  directed  to  the  court  or  jury,  is  in  legal  effect  and  actual 
operation,  an  address  to  bolh,  not  because  they  have  not  several 
duties  to  perform,  and  distinct  questions  to  pass  upon,  but  because 
it  is  one  trial,  carried  on  at  once  before  court  and  jury,  in  which 
the  judge  must  have  a  clear  comprehension  of  the  nature  and  scope 
of  the  evidence,  conducing  to  the  proof  of  facts,  which  may  or 
may  not  render  the  accused  amenable  to  the  law,  in  order  that  he 
may  give  such  directions  in  matter  of  law,  as  the  state  of  the  evi- 
dence may  require  ;  and  the  jury  must  have  a  clear  comprehension 
of  the  rules  of  law,  in  order  to  determine  whether  the  facts  proved 
bring  the  accused  withm  them,  and  because  the  minds  of  both 
judge  and  jury,  acting  in  their  respective  departments,  must  result 
in  that  general  verdict  of  acquittal  or  conviction,  which  is  the 
appropriate  determination  of  the  cause.     Considering  the  latitude 
which  has  been  allowed  in  this  commonwealth,  by  a  long  course  of 
practice,  and  the  difficulty  of  drawing  an  exact  line  of  distinction 
between  that  full  statement  and  exposition  of  his  views  of  the  law, 
which  counsel  may  properly  make  in  a  general  address  to  the  court 
and  jury,  upon  the  questions  embraced  in  the  issue,  and  involved  in 
a  general  verdict,  and  an  address  to  the  jury  separately  upon  ques- 
tions of  law.    We  are  of  opinion,  that  a  party  may  by  his  counsel 
address  the  jury  upon  questions  of  law,  subject  to  the  superintend* 
ing  and  controlling  power  of  the  court  to  decide  questions  of  law, 
by  directions  to  the  jury,  which  it  is  their  duty  to  follow.     In  ordi- 
nary cases  such  directions  to  the  jury,  upon  the  questions  arising  in 
the  cause,  are  not  given  until  the  parties  by  their  counsel  have  sub- 
mitted their  respective  views  of  the  law  and  the  facts,  in  an  argu- 
ment to  the  court  and  jury.     On  the  whole  subject,  the  views  of 
the  court  may  be  summarily  expressed  in  the  following  propositions. 
That  in  all  criminal  cases,  it  is  competent  for  the  jury,  if  they 
see  fit,  to  decide  upon  all  questions  of  fact  embraced  in  the  issue^ 
and  to  refer  the  law  arising  thereon  to  the  court  in  the  form  of  a 
special  verdict. 

But  it  is  optional  with  the  jury,  thus  to  return  a  special  verdict  or 
not,  and  it  is  within  their  legitimate  province  and  power  to  return 
a  general  verdict,  if  they  see  fit. 

That  in  thus  rendering  a  general  verdict,  the  jury  must  necessa- 
rily pass  upon  the  whole  issue,  compounded  of  the  law  and  of 
the  fact,  and  they  may  thus  incidentally  pass  on  questions  of  law. 

In  forming  and  returning  such  general  verdict,  it  is  within  the 
legitimate  authority  and  power  of  the  jury  to  decide  definitively 
upon  all  questions  of  fact  involved  in  the  issue,  according  to  their 
Judgment  upon  the  force  and  effect  of  the  competent  evidence  laid 
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before  them ;  and  if  in  the  progress  of  the  trial,  or  in  the  sununing 
up  and  charge  to  the  jury,  the  court  should  express  or  intimate 
any  opinion,  upon  any  such  question  of  fact,  it  is  within  the  legiti- 
mate province  of  the  jury,  to  revise,  reconsider,  and  decide  con* 
trary  to  such  opinion,  if  in  their  judgment,  it  is  not  correct  and 
warranted  by  the  evidence. 

But  it  is  the  duty  of  the  court  to  instruct  the  jury  on  all  ques- 
tions of  law  which  appear  to  arise  in  the  cause,  and  also  upon  all 
questions  pertinent  to  the  issue,  upon  which  either  party  may 
request  the  direction  of  the  court,  upon  matters  of  law.  And  it  is 
the  duty  of  the  jury  X6  receive  the  law  from  the  court,  and  to  con» 
form  their  judgment  and  decision  to  such  instructions,  as  far  as 
they  understand  them,  in  applying  the  law  to  the  facts  to  be  found 
by  them ;  and  it  is  not  within  the  legitimate  province  of  the  jury 
to  revise,  reconsider,  or  decide  contrary  to  such  opinion  or  direo- 
tioD  of  the  court  in  matter  of  law.  To  this  duty,  jurors  are  bound 
by  a  strong  social  and  moral  obligation,  enforced  by  the  sanction 
of  an  oath,  to  the  same  extent,  and  in  the  same  manner  as  they  are 
conscientiously  bound  to  decide  all  questions  of  fact  according  to 
the  evidence. 

It  is  no  valid  objection  to  this  view  of  the  duties  of  jurors,  that 
they  aro  not  amenable  to  any  legal  prosecution  for  a  wrong  decis- 
ion in  any  matter  of  law ;  it  may  arise  from  an  honest  mistake  of 
judgment,  in  their  apprehension  of  the  rules  and  principles  of  law, 
as  kid  down  by  the  court,  especially  in  perplexed  and  complicated 
cases ;  or  from  a  mistake  of  judgment  in  applying  them  honestly 
to  the  facts  proved.  The  same  reason  applies  to  the  decisions  of 
juries  upon  questions  of  fact,  clearly  within  their  legitimate  pow- 
ers ;  they  are  not  punishable  for  deciding  wrong.  The  law  vests 
in  .them  the  power  to  judge,  and  it  will  presume  that  they  judge 
honestly,  even  though  there  may  be  reason  to  apprehend  that  they 
judge  erroneously ;  they  cannot  therefore  be  held  responsible  for 
any  soeh  decision,  unless  upon  evidence  which  clearly  establishes 
proof  of  corruption,  or  other  wilful  violation  of  duty. 

It  is  within  the  legitimate  power  and  the  duty  of  the  court,  to 
superintend  the  course  of  the  trial,  to  decide  upon  the  adnussioa 
and  rejection  of  evidence ;  to  decide  upon  the  use  of  any  books, 
papers,  documents,  cases  or  works  of  supposed  authority,  which 
may  be  offered  upon  either  side ;  to  decide  upon  all  collateral  aad 
incidental  proceedings,  and  to  confine  parties  and  counsel  to  the 
matters  within  the  issue. 

As  the  jury  have  a  legitimate  power  to  return  a  general  verdict, 
and  in  that  case  must  pass  upon  the  whole  issue,  this  court  are  of 
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opinion  that  the  defendant  has  a  right  by  himself  or  his  counsel,  to 
address  the  jury,  under  the  general  superintendence  of  the  court, 
upon  all  the  material  questions  involved  in  the  issue,  and  to  this 
extent,  and  in  this  connection,  to  address  the  jury  upon  such  ques- 
tions of  law  as  come  within  the  issue  to  be  tried.  Such  address  to 
the  jury  upon  questions  of  law  embraced  in  the  issue,  by  the 
defendant  or  his  counsel,  is  warranted  by  the  long  practice  of  the 
courts  in  this  commonwealth  in  criminal  cases,  in  which  it  is  within 
the  established  authority  of  a  jury,  if  they  see  fit,  to  return  a  gen- 
eral verdict,  embracing  the  entire  issue  of  law  and  fact. 

As  it  appears  by  the  bill  of  exceptions,  that  the  defendant's 
counsel  were  prohibited  from  addressing  the  jury  upon  questions 
of  law,  embraced  in  the  issue,  the  court  are  of  opinion  that  the 
verdict  ought  to  be  set  aside.  And  the  same  is  set  aside,  and  a 
new  trial  granted,  to  be  had  at  the  bar  of  the  court  of  common 
pleas. 

This  renders  it  unnecessary  to  express  any  opinion  upon  several 
other  questions  raised  upon  the  bill  of  exceptions. 

A.  Huntington^  district  attorney  for  the  commonwealth. 
Hailett  and  Nelson^  for  the  defendant. 


Circuit  Court  of  Petersburg^  Virginia,  January^  1847. 
Commonwealth  v.    Archer. 

An  enlistment  into  a  volunteer  company  in  the  serWce  of  the  United  States,  is  a 

contract  with  the  government,  and  is  not  binding  upon  the  infant,  nnless  shown 

clearly  to  be  beneficial  to  him. 
The  members  of  such  a  volanteer  company,  although  officered  and  organized  by 

the  state  anthorities,  are  to  be  regarded  as  United  States  troops,  and  not  as 

militia  in  the  service  of  the  United  States. 
In  this  case,  a  minor  enlisted  in  a  volunteer  company,  joined  with  his  father  in  a 

petition  for  a  habeas  corpus  for  his  release  ;  and  the  conrt  ordered  him  to  be 

discharged. 

This  was  a  habeas  corpus,  sued  out  at  the  relation  of  the  father, 
directed  to  the  defendant,  as  captain  of  the  Petersburg  Mexican 
volunteers,  commanding  him  to  bring  up  the  body  of  George  B. 
Lipscomb,  an  infant,  enlisted  in  his  company.  It  appeared,  on  the 
hearing  of  the  case,  that  the  young  man  was  between  twenty  and 
twenty-one  years  of  age ;   that  he  had  voluntarily  enlisted,  and 
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been  mustered  into  the  service  of  the  United  States ;  that  in  the 
year  1843,  he  was  sent  by  his  father,  who  lived  in  King  William 
county,  to  live  with  his  uncle^  in  Petersburg,  for  the  purpose  af 
learning  the  trade  of  a  carpenter ;  that  subsequently,  the  unde 
having  discontinued  his  business,  Lipscomb,  of  his  own  accord, 
went  Id  live  with  a  Mr.  Post,  of  Petersburg,  a  carpenter,  with  whom 
he  was  living  at  the  time  of  his  enlistment;  that  he  enlisted  with- 
out the  knowledge  of  his  father  or  uncle,  but  the  uncle,  on  bearing^ 
of  it,  advised  him  to  stick  to  it ;  that  he  has  been  in  the  habit  of 
visiting  his  father's  femily  about  once  a  year  since  he  has  lived  ia 
Petersburg  ;  and  had  visited  him  a  few  weeks  before  his  enlistment, 
when  the  father  heard  for  the  first  time,  that  he  was  living  with  Poet. 
As  soon  as  the  father  heard  of  the  enlistuaent,  he  came  to  Peters- 
burg and  sued  out  this  writ  of  habe^  corpus.  The  infant,  in  an- 
swer to  questions  by  counsel,  expressed  a  wish  to  be  discharged, 
in  consequence  of  the  distress  of  hia  mother. 

The  case  wad  argued  by  /.  S.  Edwards^  for  the  petitioner,  and 
by  Thomas  Wallace  and  W.  T.  Joynes^  for  ths  defepdant.  On  a 
subsequent  day,  Gholson,  J.  delivered  his  opinion,  in  substance,  as 
ibUowB : 

The  case  was^  in  his  opinion^  to  be  determined  on  the  principles 
of  the  conuQon  law,  there  being,  for  reasons  which  he  assigned  in 
the  course  of  his  opinion,  no  statute  of  Virginia  or  of  the  United 
States,  applicable  to  it.  The  common  law  is  the  general  law  of 
the  land,  recognized  alike  by  the  general  and  state  governments ; 
and  the  common  law  rights  of  the  citizen  remain  unimpaired,  ex- 
cept so  far  as  altered  or  abridged  by  some  constitutional  provision 
or  statute*  He  fully  conceded  to  congress  the  right,  by  statute,  to 
authorize  in  certain  cases  within  the  scope  of  its  granted  powers 
and  duties,  what  the  common  law  or  the  municipal  law  of  the  states 
might  not  allow :  but  there  was  no  inherent  right  in  the  general 
government  to  disregard  them ;  and  all  common  law  rights  and 
disabilities  remain  until  positively  taken  away.  (1  Kent  Com.  341.) 
What  then  were  the  rights  and  capacities  of  infants  at  commoa 
law  ?  It  is  well  settled  at  this  day,  that  those  contracts  of  an  in- 
fant which  are  positivdy  injurious  to  him  are  absolutely  void :  those 
which  are  clearly  and  certainly  beneficial  to  him,  are  binding ;  and 
those  of  a  doubtful  character  are  voidable  at  the  election  of  the 
infant.  Within  the  last  class,  all  those  cases  fall  in  which  the  con- 
tract may  prove  beneficial,  but  in  which  the  benefit  is  not  cl^r  and 
manifest.  (Story  on  Contracts,  <^<^37,  38,  56.)  Keane  v.  BoycoUf 
(2  H«  Black,  511.)  The  exceptions  to  these  general  rules  in  cer- 
tain cases,  such  as  executed  contracts  of  marriage  after  the  age  of 
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puberty,  the  execution  of  naked  trusts,  &c.,  &c.,  rest  upon  some 
clear  necessity,  or  the  rights  of  third  persons,  or  the  greater  evils 
that  would  ensue  from  a  rigid  adherence  to  the  general  rule.  It  is 
also  true  that  whatever  an  infant  is  by  law  bound  and  compellable 
to  do,  he  may  do  voluntarily.  (Co.  Lit.  172  a.)  In  Zouch  v.  Par- 
sons, (3  Burrow,  1801,)  Lord  Mansfield  illustrates  this  principle  by 
the  case  of  an  infant  tenant  in  common  who  may  make  partition ; 
an  infant  mortgagee,  who  may  release  the  mortgage  after  the  debt 
is  paid ;  and  an  infant  executor,  whose  acts,  not  amounting  to  a 
devastavit,  are  binding  upon  him.  But  '^  it  must  be  a  right  act, 
which  he  ought  to  do,  and  which  he  is  compellable  to  do." 

There  is  no  difference,  in  the  application  of  these  principles,  be- 
tween contracts  with  individuals  and  contracts  with  the  govern- 
ment. There  is  no  foundation  for  any  such  difference  in  reason, 
nor,  as  far  as  he  had  discovered,  on  authority.  Commonwealth  v. 
Hantz^  (2  Penn.  B.  333,)  tends  to  show  that  there  is  none.  He 
conceded  that  congress  may  authorize  the  enlistment  of  minors  in 
the  public  service,  and  that  ^'  statutes  passed  for  that  purpose  will 
be  emphatically  the  suprenoe  law  of  the  land,"  as  was  held  by 
Judge  Story  in  the  United  Stales  v.  Bainbridge  (1  Mason.)  For 
congress  has  express  power  to  "  raise  and  support  armies,"  and 
may  exercise  all  powers  "necessary  and  proper"  to  carry  that 
power  into  effect.  But  as  the  mode  of  enlistment  is  only  a  means 
resorted  to  to  accomplish  a  given  purpose,  it  ought  to  be  distinctly 
declared  by  statute  before  it  shall  be  allowed  to  change  or  impair 
private  rights  under  the  common  law ;  otherwise  it  would  require 
but  a  slight  extension  of  the  doctrine,  to  claim  for  the  general  gov- 
ernment, without  statute,  the  power  of  impressment  and  conscrip- 
tion in  order  to  raise  and  support  armies.  To  have  that  effect, 
statutes  are  not  only  necessary,  but  must  be  clear.  (1  Kent,  463.) 
Public  duties  and  obligations  should  be  eleariy  defined  by  law,  and 
it  would  be  not  only  against  the  rules  of  the  connnon  law,  but  the 
principles  of  our  government,  to  require  of  the  citizen  any  duty, 
or  withhold  from  him  any  privileges  not  imposed  or  withheld  by 
the  common  law,  without  giving  him  full  notice  by  public  laws. 

A  voluntary  enlistment  in  the  service  of  the  United  States  is  a 
contract.  It  was  so  regarded  by  Judge  Story  in  TJmkd  States  v. 
Bainbridge;  by  the  supreme  court  of  New  York,  in  the  United- 
States  V.  Wyngallj  (5  Hill)  ;  and  by  counsel  on  both  sides  in  the 
United  States  v.  Cottingham,  (1  Rob.)  In  that  case,  it  is  true, 
Judge  Baldwin  says  it  wants  many  of  the  attributes  of  a  contract, 
— mutuality,  for  example;  but  with  reference  to  that  opinion,  it 
seems  clear  that  if  an  infant,  from  want  of  legal  capacity,  would 
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not  be  botind  by  a  contract  or  engagement  reciprocal  in  its  charac^ 
ter,  a  fortiori  he  ought  not  to  be  bound  by  one  which  does  not  bind 
the '  other   party.     He  could  find  "no  case  or  authority   which 
holds  that  such  a  contract  is  so  clearly  beneficial  to  the  infant  as  to 
be  absolutely  binding  upon  him  at  common  law.     There  is  no- 
thing in  Keane  v.  Boycott^  (2  H»  Bi.  511,)  as  strong  a  case  against 
the  infant  as  any  other,  to  sustain  such  a  doctrine.     The  Commote 
weaUk  V.  Murray y  (4  Binney,  487,)  was  the  case  of  an  infant  with- 
out a  father,  guardian  or  master,  though  his  mother  was  living. 
The  infant  there  was  dependent  on  himself  alone,  and  his  health 
disabled  him  from  pursuing  his  trade.    But  the  party  now  before 
him  was  in  no  such  destitution.     He  was  placed  by  his  father  with 
his  uncle,  and  subsequently,  with  the  approbation  of  the  unele, 
went  to  work  with  a  carpenter.     The  necessaries  of  life  were  fully 
supplied  to  him, — so  that  this  contract  wth  the  government  oao- 
not  be  regarded,  as  in  the  case  referred  to,  as  a  contract  beneficial 
to  the  infant,  because  it  enabled  him  to  procure  the  necessaries  o{ 
life,  which  he  could  not  or  might  not  otherwise  be  able  to  obtain. 
It  is,  moreover,  very  important  to  observe,  that  in  the  present  case 
both  the  father  and  minor  unite  in  the  petition  for  discharge. 
The  case  of  Commonwealth  v.  Gambley  (1  Serg.  &  Bawle,)  cited 
by  counsel,  he  had  not  been  able  to  see  —  but  it  would  probably 
be  found  to  rest  on  some  peculiar  ground,  showing  that  the  contract 
was  manifestly  for  the  benefit  of  the  infant.    It  is  not  denied  that 
any  contract  made  by  an  infant  with  the  governm^it  will  bind  him 
as  fully  at  the  common  law  as  if  made  with  an  individual.    If  it 
be  in  fact  manifestly  for  the  infant's  benefit,  it  shall  bind  him,  but 
tt  is  denied  that  the  common  law  sanctions  any  such  doctrine,  as 
that  a  contract  shall  be  presumed  to  be  beneficial  to  an  infant, 
merely  because  it  is  made  with  the  government.     It  is  not  denied 
that  congress  has  the  constitutional  power  to  authorize  the  enlist- 
ment of  minors ;  and  statutes  for  that  purpose  may  be  regarded  as 
not  only  removing  the  common  law  disability  of  the  infant,  but  as 
expressmg  the  legislative  opinion  that  contracts  of  enlistment  are 
beneficial  to  him — but  it  is  submitted  that  when  the  statute  is  silent 
(as  in  the  present  case)  the  common  law  privilege  or  disability 
obtains.    . 

In  the  case  of  the  TMted  States  v.  Bambridgt^  (1  Mason,)  Judge 
Story  seems  to  concede,  throughout,  that  an  express  enactment  or 
a  clear  inference  ftom  the  statute  is  necessary  to  authorize  the  en- 
listment of  minors  in  ordinary  cases ;  and  Story  on  Contracts,  ^  53, 
clearly  implies  the  same  doctrine.  The  legislation  of  congress 
upon  this  subject  seemed  also,  in  his  opinion,  to  have  proceeded. 


Digitized  by 


Google 


CIRCUIT  COURT  OF  PETERSBURQ,  VIRGINIA-  469 

uniformly,  upon  the  admission  of  the  privilege  of  infants^  by  the 
general  law,  to  avoid  their  contracts  of  voluntary  enlistment. 
"With  the  highest  respect  for  the  lecutiing  of  Judge  Baldwin,  he 
could  not  concur  in  the  opinion  that  the  provisions  of  the  11th  sec- 
lion  of  the  act  of  1802,  are  not  predicated  upon  any  supposed  dis- 
ability of  infants.     On  the  contrary,  he  thought  that  the  prohibi- 
tion to  the  recruiting  officer  imposed  by  that  section,  m  tantamount 
to  a  positive  provision  as  to  the  manner  in  which  minors  may  be 
bound,  predicated  upon  the  opinion  that,  without  such  a  provision, 
tbey  would  not  be  bound  at  all ;  and,  as  if  anticipating  that  minors 
enlisted  otherwise  would  be  discharged,  the  recruiting  officer  is 
made  liable  for  the  value  of  the  clothing  which  had,  in  the  mean 
time,  been  furnished  to  the  recruit  thus  illegally  enlisted.     If  con- 
gress had  entertained  the  opinion  that,  in  the  absence  of  such  a 
provision,  minors  would  have  been  bound  by  voluntary  enlistment, 
it  would  have  contented  itself,  when  it  meant  to  authorize  the  en- 
listment of  minors,  by  simply  repealing  the  11th  section  of  the  act 
of  1802.     But  the  acts  passed  during  the  last  war,  which  repealed 
that  section,  all  go  further,  and  provide  affirmatively  that  minors 
may  be  enlisted,  and  some  of  them  provide  for  compensation  to  the 
master  in  the  case  of  apprentices ;  and  all  the  acts  of  congress 
passed  since  the  first  establishment  of  the  navy,  expressly  authorize 
the  President  to  employ  midshipmen  and  boys  in  the  naval  service. 
Thus  it  appears  that  whenever  congress  bad  contemplated  the  en- 
listment of  infants,  it  has  either  made  express  provision  for  it,  or 
used  language  so  plain  as  not  to  be  misunderstood ;  while  at  other 
times,  such  provisions  have  been  omitted;  from  which  we  may 
justly  infer,  not  only  the  sense  of  congress  as  to  the  common  law, 
but  also  that  the  binding  enlistment  of  infants  was  not  contemplated 
by  the  act  of  May  13,  1846,  which  has  no  provision  on  the  subject. 
He  next  inquired  whether  the  party  before  him  was  bound  and 
compellable,  under  the  laws  in  question,  to  do  military  servicef  in 
such  wise  as  to  make  his  present  contract  of  voluntary  enlistment 
valid  and  binding,  upon  the  priiiciple  cited  from  Lord  Coke.    And 
that  inquiry  brought  up  the  question,  whether  the  volunteer  troops, 
raised  under  the  act  of  M^y  13,  1846,  are  to  be  regarded  as  United 
States  troops,  or  as  mi}itia  of  the  states  in  the  service  of  the  United 
States.     Several  provisions  in  the  act  of  May  13, 1846,  clearly  in- 
dicate that  these  troops  are  not  to  be  regarded  as  militia.     The 
volunteers  are  to  "  serve  twelve  months  or  to  the  end  of  war ; " 
the  militia  *'  are  to  serve  not  exceeding  six  months  in  aay  one  year." 
The  volunteers  are  to  "furnish  their  owii  clothes,  and,  if  cavalry, 
their  own  horses  and  horse  equipments  "  —  "  are  subject  to  the  rules 
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and  articles  of  war,  and  shall  be  in  all  respects,  except  as  to  cloth- 
ing and  pay,  placed  on  the  same  footing  with  similar  corps  in  the 
United  States  army ;  "  and  are  in  many  other  respects,  clearly  dis- 
tinguished from  the  great  body  of  the  militia  spoken  of  in  the  act. 
The  duties  required  of  these  troops  are  duties  which  cannot  be  re- 
quired of  the  militia,  —  for  the  militia  can  only  be  called  out,  un- 
der the  constitution,  to  "  execute  the  laws  of  the  Union,  suppress 
insurrection,  and  repel  invasion  *'  — while  these  volunteer  troops 
are  raised  for  service  in  a  foreign  land  and  in  an  aggressive  war. 
The  fact  that  these  troops  are  officered  and  organized  by  the  state 
authorities,  does  not  change  their  character.  Congress  might  well 
employ  the  agency  of  the  state  authorities,  in  its  discretion,  in  the  ex* 
ecution  of  its  laws.  And  such,  he  thought,  was  the  office  of  the  au- 
thorities of  the  states,  in  the  organization  of  these  troops.  They 
are  as  much  United  States  troops,  to  all  intents,  as  if  raised  by  a 
recruiting  officer  and  commissioned  by  the  president. 

The  liability  of  the  infant  to  be  called  into  service  as  a  militia 
man,  is  contingent,  because  the  selection  is  by  allotment.  This  is 
so  in  respect  to  volunteer  companies  which  are  required  by  the  mi- 
litia laws  of  Virginia  to  be  called  out  by  companies.  The  per- 
formance of  military  duty  might  or  might  not  be  required  of  any 
particular  one  —  and  is  not  an  act  which  an  infant  is  clearly  com- 
pellable to  do,  within  the  meaning  of  the  principle  referred  to.  He 
stated  that  he  was  sustained  in  this  view  of  the  character  of  these 
troops,  by  the  decision  of  the  governor  and  council  lately  announced 
in  the  newspapers,  that  the  officers  of  the  Virginia  regiment  arc 
not  required  to  take  the  anti-duelling  oath,  prescribed  by  the  laws 
of  Virginia  to  all  officers  under  the  state.  He  also  referred  to  the 
California  regiment  of  Col.  Stevenson,  which  was  enlisted  under  the 
act  of  May  13,  1846,  in  like  manner  as  these  troops,  and  independ- 
ently of  the  act  of  1802,  which  provides  for  filling  up  the  rank  azKi  file 
of  the  peace  establishment  by  individual  enlistment  —  he  perceived 
no  legal  difference  between  the  character  of  these  troops,  and  that 
of  those  which  have  been  raised  in  Virginia,  —  and  he  believed  it 
certain  that  many  persons  were  discharged  from  that  regiment  on 
the  ground  of  infancy. 

If  this  application  had  rested  on  the  petition  of  the  father  alone, 
without  the  concurrence  of  the  minor,  the  judge  stated  that  he 
should  pobably  have  remanded  the  prisoner.  But  here  the  minor 
concured  in  the  petition  of  the  father,  (a  fact  which  distinguished 
this  from  some  of  the  cases  in  the  books  which  otherwise  had 
some  resemblance  to  it,)  and  he  must,  therefore,  discharge  him. 
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Selectiont  from  3  Washburn's  (Vermoat)  Reports. 


ACTION. 

If  the  husband  appoint  an  attorney  to 
receive  the  money  upon  his  wife^s  chose 
in  action,  and  the  attorney  actually  re- 
ceive the  money,  the  wife  cannot  join 
with  the  husband  in  a  suit  to  recover  the 
money  from  the  attorney,  but  the  hus- 
band must  sue  alone.  HiU  et  ux,  v. 
Royce,  190. 

ACTION  ON   THE  CASE. 

If,  under  a  declaration  in  trespass  on 
the  case,  alleging  that  the  defendant 
falsely  warranted  a  horse  to  be  sound, 
knowing  him,  at  the  time  of  making 
the  warranty,  to  be  unsound,  the  plain- 
tiff prove  a  representation  by  the  de- 
fendant of  soundness,  which,  at  the 
time  of  making  it,  the  defendant  knew 
to  be  false,  it  is  sufficient  to  entitle  the 
plaintiff  to  a  verdict.  West  v.  Emery, 
583. 

3.  And  if,  in  such  case,  the  declara- 
tion allege  an  absolute  representation  of 
soundness,  and  a  scienter  by  the  defend- 
ant of  its  falsity,  and  the  proof  shows 
that  the  representation  by  the  defendant 
was,  that  tKe  property  was  sound,  **  so 
far  as  he  knew,"  and  the  plaintiff  also 
prove  that  the  defendant  in  fact  knew, 
at  the  time  of  making  the  representa- 
tion, that  the  property  was  unsound, 
this  will  be  no  variance,  —  since  a  rep- 
resentation of  absolute  soundness  and  a 
representation  qualified  as  above,  which 
the  defendant,  at  the  time  of  making  it, 
knows  to  be  false,  bind  the  defendant  to 
the  same  extent.    lb, 

AGENT. 

An  s^ent  is  only  bound  by  the  instruc- 
tions of  his  principal  as  he  understood 
them,  unless  there  was  fraud,  or  some 
faolt  on  his  part,  in  not  comprehending 


them  ;  and  he  will  not,  in  the  absence 
of  all  proof,  be  presumed  to  be  in  fault 
in  not  comprehending  oral  instructions 
to  their  full  extent.  Pickett  v.  Pearsons, 
470. 

ABBITRATION. 

Where  the  parties  agreed  to  change 
farms,  and  submitted  to  appraisers,  to 
determine  the  amount  which  should  be 
paid  as  the  difference  between  them, 
and  it  was  provided  in  the  submission 
that  the  value  of  the  orator^s  farm 
should  be  called  $5000,  and  that,  if, 
in  the  opinion  of  the  appraisers,  the 
orator's  farm  was  overvalued,  or  under- 
valued, the  defendant's  farm  should  be 
valued  in  the  same  proportion,  and  the 
appraisers,  in  making  their  award, 
ascertained  the  real  value  of  the  farms, 
and  hence  deduced  the  difference  to  be 
paid,  without  regard  to  the  value  fixed 
for  the  orator's  farm  in  the  submission, 
it  was  held  that  the  award  was  void,  as 
not  having  followed  the  submission,  and 
would  be  set  aside  by  a  court  of  equity. 
Howard  v.  EdgeU  et  al,  9. 

ATTACHMENT. 

An  ofiicer,  when  serving  a  writ  and 
attaching  property,  acts  as  the  agent  of 
the  plaintiff;  and  when  the  parties  to 
the  writ  have  dissolved  the  attachment 
by  settling  the  suit,  the  oflicer  has  no 
farther  lien  upon  the  property  attached, 
and  has  no  right  to  retain  it  in  his  hands 
as  security  for  his  services.  Felker  v. 
Emerson,  101. 

2.  If  one,  specially  deputed  to  serve 
a  writ  of  attachment,  be  about  to  make 
service  of  the  process  by  attaching 
thiereon,  as  the  property  of  the  defend- 
ant, property  which  belongs  to  a  third 
person,  and  in  which  the  defendant  has 
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no  attachable  iotereat,  it  will  not  be 
lawful  for  the  real  owner  of  the  prop- 
erty to  reaiat  the  making  of  aueh  attach- 
ment.    StaU  T.  Buchanan  et  al,  573. 

AUDITA    QUERELA. 

Audita  querela  will  not  lie,  to  affect  a 
judgment  rendered  by  a  juatice  of  the 
peace,  when  the  matter  of  the  complaint 
would  be  proper  subject  for  &  writ  of 
error ;  and  it  makea  no  difference  that 
the  right  to  bring  a  writ  of  error,  in 
auch  caae,  has  l^n  taken  away  by 
statute.    Spear  ▼.  FHnt,  497. 

BAILMENT. 

If  property  be  bailed  for  a  specified 
time,  and,  before  the  term  expires,  the 
bailee  destroy  the  property,  the  bailor 
may  sustain  troTer  against  him  for  its 
Talue.     Morse  v.  Crawford,  499. 

BANKRUPTCY. 

Where  a  surety  executed,  with  his 
principal,  a  note  payable  in  one  year 
after  its  date,  and,  afler  the  note  became 
due,  the  principal  obtained  his  discharge 
in  bankruptcy,  under  the  Act  of  Con- 
gress of  Aug.  19,  1841,  and  the  surety 
did  not  prove  his  contingent  claim 
against  the  principal  under  the  commis- 
sion, under  sect,  5  of  the  bankrupt  Act, 
and,  aCierthe  principal  had  obtained  his 
discharffey  the  surety  paid  the  note,  it 
was  held  that  the  discharge  in  bankrupt- 
cy was  no  bar  to  an  acdon  in  favor  of 
the  surety  against  the  principal,  to  re- 
cover the  money  so  paid.  Wells  v. 
Mace  et  al.  and  Tr.  603. 

2.  The  moral  obligation  resting  upon 
a  bankrupt  to  pay  his  debts,  which 
were  contracted  prior  to  his  discharge 
in  bankruptcy,  is  a  sufficient  considera- 
tion for  a  new  promise,  after  the  dis- 
charge, to  pay  such  debt.  Farmers  4* 
Mechanics  v.  rYin/,  608. 

3.  Such  new  promise  may  be  proved 
by  parol  evidence,    lb. 

4.  And  it  seems  that  it  is  unneces- 
sary to  declare  upon  the  new  promise. 
But  if  this  be  necessary,  yet  if  the 
plaintiff  has  declared  upon  the  original 
contract,  and  has  replied  a  new  promise 
to  the  defendant's  plea  of  bankruptcy, 
and  the  defendant  has  traversed  the  fact 
of  such  new  promise,  judgment  will 
not  be  arrested,  —  since  the  replica- 
tion is  not  a  departure  in  pleading,  nor 


is  the  issue,  thus  formed,  iaimatezxal. 
lb. 

6.  The  courts  of  this  state  kare  juiis- 
diction  of  questions  as  to  the  effect  of  a 
discharge  in  bankruptcy,  obtained  Iron 
the  district  court  of  the  United  States 
under  the  Act  of  Congress  of  Aug.  19, 
1641,  upon  judgmenU  and  contraots 
which  might  have  been  proved  ander 
the  commiBsion.  Comstock  t.  Grout, 
619. 

6.  A  judgment  in  ao  action  of  tort, 
recovered  against  one  who  afterwards 
files  his  petition  in  the  district  coart  to 
be  declared  a  bankrupt,  is  provable 
under  the  commission,  and  is  barred  by 
the  final  discharge  of  the  defeodaol  as 
a  bankrupt.    Jb. 

BOOK    ACCOUNT. 

The  firm  of  F.  &  S.  haviag  an 
account  against  W.,  F.  sold  out  fall  in- 
terest in  the  property  and  demands  of 
the  firm  to  E.,  and  £.  entered  into  part- 
nership with  S.,  and  the  business  was 
conducted  under  the  firm  of  £.  &  S. ; 
after  thia  and  after  £.  &  S.  had  ceased 
transacting  business  as  partners,  W. 
examined  his  account  upon  the  books  of 
F.  &  S.,  and  admitted  it  to  be  correct, 
and  consented  that  it  might  be  charged 
to  him  upon  the  books  of  £.  Sl  S.,  and 
it  was  accordingly  so  charged ;  and  it 
was  held  that  £.  &  S.  might,  in  an  ac- 
tion on  book  account  in  their  own  names 
against  W.,  recover  the  amount  thus 
transferred  from  the  books  of  F.  &.  S. 
Eaton  et  al.  v.  Whitcomby  641. 

CHANCERY. 

An  answer,  responsive  to  the  bill, 
and  not  asserting  a  right  affirmaiivefy, 
in  opposition  to  the  right  claimed  in  the 
bill  and  independent  of  it,  is  proof  of 
the  facts  stated  in  the  answer.  Aflen, 
AdmW.  V.  Mower ^  61. 

3.  But,  if  the  answer  assert  matter 
affirmatively,  though  it  be  responsive  to 
the  bill,  quare,  whether,  upon  a  trav- 
erse, the  answer  shall  be  received  as 
proof,  or  as  mere  pleading  leqoiring  to 
be  proved.    Bennett,  J.    lb. 

3  A  decifee  of  foreclosure,  by  a  court 
of  chancery,  cannot  be  proved  by  the 
docket  minutes  of  the  court  merely; 
the  decree  itself,  as  drawn  up  and  signed, 
or  a  copy  of  the  record,  if  it  have  beea 
enrolled,  is  the  only  legitimate  evideoce 
of  the  decree.     Austin  v.  Hovoe,  654. 
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Reports  of  Cases  aroued  and  deter- 
mined IN  THE  Supreme  Court  of 
THE  State  of  Vermont.  Vol.  17. 
New  Series.  By  Peter  T.  Wash- 
burn, Counsellor  at  Law.  Vol.  II. 
Woodstock :  Published  by  Haskell  & 
Palmer.     1846. 

This  volume  is  prepared  with  great 
care  and  accuracy.  The  arguments 
are  yery  fully  and  very  well  reported. 
The  marginal  abstracts  are  generally 
correct  and  well  expressed.  They  lack 
somewhat  the  legal  terseness  which 
the  best  models  exhibit,  and  some  of 
the  abstracts  might  well  be  omitted. 
But  they  are  far  superior  to  the  ab- 
stracts of  most  reporters. 

The  decisions  display  a  Tery  credita- 
ble Tigor  of  mind  and  extent  of  legal  at- 
tainments. As  literary  productions  they 
are  only  entitled  to  a  moderate  degree 
of  praise,  inasmuch  as  they  occasion- 
ally exhibit  a  negligence  in  the  use  of 
language  not  creditable  in  a  written  de- 
cision of  the  highest  tribunal  of  a  state. 
The  great  majority  of  the  cases  seem 
to  us  rightly  decided,  and  also  for  the 
right  reasons.  The  court  is  to  be 
highly  praised  for  seldom  rambling  far 
from  the  case  before  them.  To  some 
of  the  decisions,  however,  we  cannot 
bring  our  minds  to  sssent.  In  Carven- 
ter  Y.  Sawyer,  p.  121,  a  sale  of  land  for 
non-payment  of  taxes  was  held  bad, 
because  in  making  up  the  record  of  the 
prior  proceedings  as  required  by  law, 
the  officer  used  copies  of  the  documents 
to  be  recorded,  (which  he  knew  from 
personal  examination  to  be  correct,)  in- 
stead of  cop3ring  from  the  originals. 
This  is  an  instance  of  a  wrong  applica^ 
tion  of  a  right  principle.  In  KirkaldiB  v. 
Pnge,  p.  256,  and  m  Deming  v.  LuU, 
p.  398,  the  disseDtinc  opinions  seem  to 
46* 


be  the  better  opinions.  In  Gordon  v. 
Potter,  p.  348,  there  is  a  very  able  opin- 
ion, in  which  the  court  controvert-  the 
doctrine  laid  down  in  2  Kent^s  Com- 
mentaries, 191,  and  decide  that  a  parent 
is  never  liable  at  common  law  for  sup* 
plies  furnished  to  a  son,  unless  they  are 
furnished  by  his  consent,  express  or  im- 
plied. In  Morse  v.  Crawford,  p.  499, 
the  third  marginal  abstract  is  too  broad. 
The  court  were  speaking,  when  they 
used  the  words  which  the  reporter  has 
copied,  of  opinions  of  witnesses  as  to 
the  sanity  of  any  persons.  We  do  not 
think  that  they  meant  to  say  that  in  all 
cases  a  witness  can  give  his  opinion. 
Even  with  this  limitation,  the  doctrine 
is  (questionable.  Without  it,  it  wouldi 
be  mtolerable.  We  are  less  satisfied^ 
with  the  decision  in  Stale  v.  Bucltanan,. 
p.  573,  than  with  any  other  case  in  this 
volume.  The  court  held,  that  for  A. 
to  resist  a  specially  deputed  officer,  who 
under  a  precept  to  attach  the  property 
of  B.  had  taken  the  property  of  A., 
was  an  indictable  offence,  as  resistance 
to  a  precept  of  law,  and  this,  although 
the  ofBcer  knew  that  the  property  be- 
longed to  A.  and  not  to  B.,  and  al- 
though the  precept  was  sued  out/rflti<f- 
ulently,  and  for  the  mere  purpose  of  tak- 
ing the  property  of  A.  so  as  to  squander 
it,  and  the  officer  was  a  participant  in  the 
fraud.  If  this  is  law  in  Vermont,  it 
reflects  but  little  credit  on  the  efficiency 
of  their  legal  tribunals  there. 

In  deciding  Denisony.  Tyson,  p.  549, 
the  court  tell  a  good  stonr  respecting 
contracts  in  the  form  of'^  promissory 
notes,  but  payable  in  specific  articles, 
which  in  Vermont,  and  in  some  parts 
of  Canada,  are  treated  as  promissory 
notes.  It  seems  that  a  new  judge  in 
Canada  had  resolutely,  but  in  Tain,  set 
his  face  against  the  dioetrine;    '*  The 
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worthy  and  learned  justice  of  the  king's 
bench  finally  exclaimed  in  furore^  and 
almost  in  despair,  that  he  thought  it 
was  asking  too  much,  that  this  court 
should  sit  all  day,  to  determine  the 
amount  of  damages  to  be  assessed  upon 
a  ** promissory  note.'  for  two  middjiing^ 
Ukefy,  young  calves  ^ 

A  Treatise  on  the  Law  of  Eyi- 
DENOE.  By  Simon  Grebnleaf, 
LL.D.,  RoTALL  Professor  of  Law 
IN  Harvard  University.  Vol.  I. 
Third  edition.  Boston :  Charles  C. 
Little  and  James  Brown.  London  : 
A.  Maxwell  &  Son,  32  Bell  Yard, 
Lincoln's  Inn.     1846. 

Mr.  Greenleaf*s  Treatise  on  Evi- 
dence is  probably  the  most  successful 
American  law  book  ever  published. 
In  simplicity  of  method,  clearness  of 
statement,  and  purity  of  style,  it  has 
scarcely  an  equal  among  scientific 
works ;  whilst  all  the  positions  are  il- 
lustrated by  copious  learning,  which 
establish  without  concealing  the  doc- 
trines  in  the  text.  Mr.  Greenleaf 
never  drags  in  authorities  to  prove  his 
own  learning  or  research,  and  he  never 
leaves  a  position  uncovered  for  the 
want  of  an  apposite  citation.  As  a 
text-book  for  students,  his  work  is  in- 
valuable, and  the  demand  for  it  among 
rctitioners  is  getting  to  be  universal, 
the  advertisement  to  the  third  edi- 
tion, now  published,  the  author  says 
the  work  has  been  thoroughly  revised 
and  corrected,  and  all  the  recent  deci- 
sions in  England,  Ireland,  and  Ameri- 
ca, which  seemed  to  aflTeot  the  text, 
have  been  referred  to  ;  and  the  work 
has  been  enlarged  by  considerable  mat- 
ter, which  the  author  hopes  will  in- 
crease its  usefulness  both  to  the  student 
and  to  the  profession. 

The  Lives  of  the  Lord  Chancellors 
and  Eeepebs  of  the  Great  Seal 
of  England.  From  the  earliest 
times  till  the  reign  of  King  Greorge 


IV.  By  John  Lord  Camprell, 
A.  M.,  F.  R.  S.  E.  First  series,  to 
the  Revolution  of  1688.  In  thise 
volumes.  From  the  second  Londoa 
edition.  Philadelphia :  Lea  aid 
Blanchard.     1847. 

We  are  glad  to  see  this  handaomc 
reprint  of  a  work  which  has  been  re- 
ceived with  uncommon  favor  io  Eng- 
land, having  rapidly  passed  to  a  secood 
edition.  The  work  has  been  ao  gene- 
rally noticed  in  periodical  publications, 
quarterly,  monthly,  weekly,  and  daily, 
that  we  deem  it  unnecessary  to  do  mors 
than  announce  its  republication  here  — 
trusting  that  we  may  be  able  to  refer  to 
it  hereafter  more  at  length. 


new  books. 

Encyclopedia  Americana.  Supple- 
mental volume.  A  popular  Dictionary 
of  Arts,  Sciences,  Literature,  HistorTT 
Politics,  and  Biography.  Vol.  XIV. 
Edited  by  Henry  Vethake,  LL.  D. 
Philadelphia:  Lea  &  Blanehard.  1847. 

A  Treatise  on  the  Practice  of  the 
Supreme  Court  of  the  State  of  New 
York.  Bypavid  Graham,  Counsellor 
at  liaw.  Third  edition,  revised,  cor- 
rected, and  enlarged.  In  two  volumes. 
Vol.  I.  New  York :  Gould,  Banks  & 
Co.,  Law  Booksellers,  No.  144  Nasaaii 
street;  and  Grould,  Banks  U  Grouid, 
No.  104  State  street,  Albany.   1847. 

A  Treatise  on  the  Law  of  Principal 
and  Agent,  chiefly  with  reference  to 
Mercantile  Transactions.  By  Wfliiam 
Paley,  of  Lincoln's  Inn,  f^..  Barrister 
at  Law.  The  third  edition,  with  con- 
siderable additions.  By  J.  H.  Lloyd,  of 
the  Inner  Temple,  Esq.,  Barrister  at 
Law.  Third  American  edition,  with 
further  extensive  additions.  By  John 
A.  Dunlap,  Counsellor  at  Law.  New 
York :  Banks,  Gould  &  Co. ;  Albany  : 
Gould,  Banks  &  Gould.     1847. 
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New  Constitution  of  New  York. 
-^  We  have  thus  far  givea  no  account 
of  the  convention  for  the  amendment  of 
the  constitution  of  New  York ;  or  of 
the  somewhat  remarkable  changes  in 
thA  policy  of  that  great  state,  as  indica- 
ted m  the  new  constitution  which  has 
been  accepted  by  a  large  majority  of  the 
people.  We  shall  refer  to  this  subject 
at  length  hereafter,  and  may  be  able  to 
form  a  clearer  judgment  in  the  premises 
now  that  the  heat  and  smoke  of  the  con- 
test have  subsided.  Meanwhile,  we  no- 
tice that  a  meeting  of  the  Bar  has  re- 
cently been  held  in  New  York,  at  which 
Creorge  Wood  presided,  and  Francis  B. 
Cutting  stated  the  object  of  the  meeting* 
He  was  opposed  to  the  constitution,  but 
now  'that  it  had  been  adopted  by  the 
people  and  would  soon  be  the  law  of  the 
land,  he  thought  it  was  the  duty  of  the 
profession  to  lend  their  aid  to  the  legis- 
lature in  defining  the  true  character  and 
interpretation  of  the  laws  under  it.  He 
then  offered  the  following  resolution : — 
Resolvedy  That  a  committee  of  thirteen 
be  appointed,  to  take  into  consideration 
apd  report  at  a  future  meeting,  what 
services  (if  any)  the  Bar  of  this  city 
oould  render,  in  carrying  into  wise  and 
successful  operation  the  judiciary  sys- 
tem under  the  new  constitution. 

Jamet  T.  Brady  moved  to  amend  the 
resolution  by  adding  *'  that  the  commit- 
tee be  requested  to  communicate  with 
such  other  committees  as  might  be  ap- 
pointed in  other  counties,"  etc  He  did 
not  think  the  action  of  this  bar  should 
be  confined  to  the  local  courts  of  this 
city,  as  the  court  of  appeals  and  su- 
preme court  were  of  far  greater  impor- 
tance ;  and  in  regard  to  these,  it  would 
hardly  be  respectful  to  the  bar  of  the 
state,  to  act  without  their  cooperation. 

JBufh  Meunoell  suggested  that  it 
wouldnot  be  necessary  to  prescribe  the 
duties  of  the  committee,  as  it  was  their 
province  to  recommend  such  action  as 


they  might  think  proper,  which  would 
be  considered  at  a  future  meeting. 

H.  8.  Dodge  was  informed  lately,  by 
a  senator,  that  it  was  in  contemplation 
to  appoint  commissioners  to  make  a 
code  of  practice  eaily  in  the  next  ses- 
sion of  the  legislature;  and  that  it 
would  be  well  to  have  this  committee 
confer  with  such  commissioners. 

H,  P.  Hastings  did  not  think  it  of 
much  consequence  whether  the  resolu- 
tion was  amended  as  proposed,  or  not. 
The  only  important  question  for  such 
committee  to  act  upon  was  whether  the 
principles  adopted  by  the  new  constitu- 
tion, in  reference  to  the  court  of  appeals 
and  supreme  courts,  should  be  extended 
by  the  legislature  to  the  local  courts  of 
this  city.  The  question  whether  the 
lodges  of  these  courts  are  to  be  elected 
by  the  people,  or  in  some  other  mode, 
was  not  settled  by  the  constitation, 
owing  to  the  exertions  of  interested 
parties. 

Mr.  Sedgwick.  It  is  settled  by  the 
constitution  that  thev  are  to  be  elected. 
Art.  vi.  ^  18.  <*  All  judicial  officers  of 
cities  and  villages,  and  all  such  officers 
as  may  be  created  therein  by  law,  shall 
be  elected  at  such  times  and  in  such 
manner  as  the  legislature  may  direct." 
The  resolution  was  unanimously 
adopted.  The  following  ffentlemen 
were  appointed  to  act  as  said  commit- 
tee :  John  Duer,Charles  O'Connor,  Jon- 
athan Miller,  J.  P.  Hall,  James  T.Bra- 
dy, Theodore  Sedgwick,  John  Bigelow, 
E.  C.  Benedict,  F.  B.  Cutting,  John 
Hanson,  Edward  Sandford,  J.  L.  White, 
E.  P.  Hurlbut. 

Enlistment  or  Voluntbers. —  The 
ease  of  Commonwealih  v.  Archer^  in  our 
present  number,  will  be  found  to  be  of 
general  interest.  The  opinion  was  origi- 
nally published  in  a  Virginian  newspa- 
per, which  was  sent  to  us  with  another 
containhig  a  review  of  the  decision. 
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The  latter  we  have  uofortanately  mis- 
laid. While  these  sheets  were  passing 
through  the  press,  a  case  has  been  elab- 
orately argued  before  the  supreme  court 
of  Massachusetts,  wherein  chief  justice 
6haw  delivered  an  opinion  to  the  effect 
that  the  Massachusetts  regiment  of  vol- 
WUeers  for  the  Mexican  war  are  not 
miiitta,  but  a  distinct  species  of  military 
iMte,  which  congress  have  the  consti- 
totloD^  power  to  call  into  service ;  that 
the  foundation  of  their  obligation  to 
Berre  is  their  ^wn  contract  of  enlist- 
miAt ;  tha^  under  the  act  of  May,  1846, 
the  enlistment  of  a  minor  is  not  binding 
without  til*  consent  of  his  parent,  mas- 
ter, or  guardian  ;  and  that  the  legality 
of  the  organization  of  the  companies 
cannot  be  objected  to  by  a  petitioner, 
on  the  summary  process  of  habeas 
corpus. 

Motc(«9ot. 

It  Memeth  t>Mt  thla  word  holA^pot,  la  io  EnglUh  s  middinf , 
Ibr  in  tbit  pudding  U  not  communlj  pot  one  thluir  lione,  but 
one  tbinf  with  other  tbiop  put  together.  —  LUt/«lon,  ^^iSTf 
171  a. 

A  committee  recently  appointed  to  exam- 
ine a  candidate  for  admission  to  the  bar,  by 
the  district  court  of  Iowa,  tilting  at  Bloom- 
ington,  presented  a  report  which  we  should 
be  glad  to  print  entire  if  we  had  room.  Af- 
ter stating  some  of  the  qualifications  which 
should  be  a  prerequisite  for  admission,  they 
say ;  "  A  weak  impatience  is  ever  prompting 
inexperienced  men  to  attain  rank  and  station 
without  performing  the  labor  requisite  for 
their  achievement.  Some  short  road  to 
wealth,  some  '  royal  road  to  knowledge,'  is 
always  sought  with  avidity,  and  when  the 
imbecile  but  ambitious  mind  is  taught  by  the 
polished  pen  of  a  Win,  that  a  good  lawyer 
was  once  made  without  human  labor  from 
rather  coarse  and  forbidding  material,  it  is 
fired  with  a  kind  of  puerile  ambition  for  dis- 
tinction in  the  same  way.  The  undersigned 
are  of  opinion  that  Wirt's  Life  of  Patrick 
Henry  has  done  more  towards  the  destruc- 
tion of  the  usefulness  of  young  men  in  the 
United  States  by  throwing  them  out  of  their 
■proper  sphere,  tnan  any  other  one  cause  to 
which  loafism  can  be  traced."  They  then 
allude  to  the  great  desire  to  get  into  the  pro- 
fession, and  say,  that  "  such  are  the  facilities 
ibr  admission,  and  such  the  rush  for  the  bar 
from  all  trades,  callings,  professions,  and  oc- 
cupations, as  well  as  from  a  still  more  nume- 
rous class  of  men  who  have  no  trade,  calling, 
profession  or  occupation  at  all,  that  it  would 
seem  that  the  genius  of  law  bad  appeared  to 
the  great  mass  of  mankind,  and  commanded 
them  with  magisterial  authority  to  leave  all 
that  they  had  and  follow  him.''  In  conclu- 
sion, they  recommend,  among  other  thines, 
that  every  person  admitted  to  the  bar  "  De 
required  to  five  a  bond  for  his  good  pofes- 
sional  behavior  in  the  sum  of dollazs, 


renewable  every  five  years ;  and  that  the 
same  provision  be  extended  to  all  who  now 
are,  as  well  as  to  those  who  may  hereaAer 
in  any  manner  become  members  of  tbe  bar." 

An  interesting  letter  from  Hon.  Henry 
Wheaton  on  the  Law  Schools  in  Qenam, 
addressed  to  the  National  Institute  at  Wasb- 
ington,  has  lately  been  published  in  the  Na- 
tional Intelligencer,  it  appears  that  the 
average  number  of  law  stuaents  in  the  uni- 
versity of  Berlin  is  about  five  hundred  annu- 
ally. The  law  fiiculty  in  the  university  of 
Heidelburg,  in  the  Grand  Duchy  of  Baden, 
ranks  next  to  that  of  Berlin,  if  indeed  it  may 
not  be  considered  as  equal  to  the  latter  in  \m 
reputation  of  its  professors  and  the  adran- 
tages  it  ofliers  to  the  students,  whose  annual 
number  is  about  the  same.  The  name  of 
MiTTERMAiES  aloue  would  be  sufficient  to 
reflect  lustre  on  any  law  school.  The  regula- 
tions for  the  discipline  of  tbe  students,  and 
relating  to  tbe  studies  to  be  pursued  by  them, 
are  similar  to  those  of  Berlin.  The  profes- 
sors are  recruited  from  all  the  difierent  uni- 
versities throughout  Germany,  and  it  so  bap- 
peas  that  not  one  of  the  present  four  ordinary 
professors  in  the  law  faculty  of  Ueidelburg 
IS  a  native  of  the  Grand  Duchy  of  Baden. 
The  law  faculties  in  the  other  Uerman  uni- 
versities (except  those  of  Austria)  are  sub- 
ject to  regulations  similar  to  those  of  Beritn 
and  Heidelburg.  The  most  important  of 
these  law  faculties  are  the  following :  Mu- 
nich, which  has  14  professors  and  400  stu- 
dents ;  Leipzig,  17  jprofessors  and  3&0  stu- 
dents ;•  Bonn,  15  professors  and  230  studente ; 
Goettengeui  14  professors  and  200  stu4cnU  ; 
Tubingen,  12  professors  and  160  studenU  : 
Breslau,  12  professors  and  160  students.  All 
these  law  faculties  are  characterized  by  the 
samei^spirit  of  free  competition,  among  the 
different  teachers  and  the  different  schools, 
which  has  contributed  so  much  to  the  pro- 
gress and  present  flourishing  state  of  law 
science  in  Germany. 

The  personal  estate  of  the  late  Chief  Jus- 
tice Tindal  was  valued,  on  the  probate  of  his 
will,  at  £47,000.  His  will  was  made  in  Seo- 
tember.  1842.  He  devised  certain  freeholds 
at  Chelmsford  and  Aylesbury  to  his  eldest 
surviving  son,  Louis  Symonds  Tindal,  and 
his  only  other  son,  Charles  John  Tindal;  and 
directed  his  executors  and  trustees  to  dispose 
of  and  convert  into  money  the  rest  ot  his 
freeholds,  with  all  manors  and  hereditaments 
and  all  other  estates,  real,  leasehold,  or  oer- 
sonal.  He  bequeathed  to  his  daughter,  Me- 
reiina,  wife  of  J.  W.  Bosanquet,  (one  of  his 
executors,)  a  legacy  of  £2000,  having  amply 
provided  for  her  on  her  marriage :  directed 
nis  executors  to  invest  £8000  for  the  widow 
of  his  $on  Nicolas,  and  their  two  infant 
daughters,  and  also  made  provision  for  other 
members  of  his  family  :  left  legacies  to  hii 
servants,  and  by  his  codicil,  made  in  Febma-'' 
ry  last,  lefl  to  his  housekeeper,  who  had  beeo 
thirty  years  in  his  service,  an  annuity  of  £40. 
The  residue  of  his  property  of  every  descrip- 
tion to  be  equally  divideu  between  bis  two 
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In  North  Carolina,  Edward  Stanley  has 
been  chosen  attorney  general  of  the  state  for 
the  constitutional  term  of  three  years.  In 
South  Carol joa,  J.  J.  Caldwell  has  been 
chosen  chancellor  in  place  of  Governor  John- 
son. In  Pennsylvania,  Benjamin  Champneys 
has  been  appointed  attorney  general  in  place 
of  John  M.  Read,  resigned.  In  Maryland, 
John  Johnson  has  been  appointed  chancellor 
in  place  of  Chancellor  Bland,  deceased. 

Id  the  legislature  of  Massachusetts  a 
moTemcnt  has  been  made  to  establish  the 
office  of  attorney  general.  It  is  time.  We 
trnst,  that  something  will  be  done  to  estab- 
lish a  city  court  in  Boston. 


The  Springfield  Post  contains  a  highly 
complimentary  notice  of  Judge  Colby,  who 
heldfthe  late  term  of  the  court  of  common 
pleas  in  Springfield. 

J.  P.  Robinson,  Esq.,  of  Lowell,  informs 
ns  that  the  native  place  of  the  late  J.  P.  Ro-, 
rers,  Esq.,  of  Boston,  was  Wakefield,  Staf-' 
ford  county,  N.  H. 

We  are  again  obliged  to  omit  several  md* 
cles  for  want  of  room  ;  among  them  an  able 
opinion  bv  Judge  Dewey,  of  the  supreme 
court  of  Massachusetts,  in  the  esse  oiJVdrd 
V.  Jenkitu. 


©bttuarg  ^otke0. 


DiBD,  in  New  Orleans,  December  10,  Hon. 
Francis  Xavier  Mabtisi,  aged  84.  Judge 
Martin  was  one  of  the  most  remarkable  men 
in  our  profession,  of  the  age.  His  varied 
fortunes  partake  of  the  character  of  romance, 
whilst  his  great  enersj,  unquestioned  integ- 
rity, industry  and  ability,  have  rendered  him 
one  of  the  most  conspicuous  jurists  in  our 
country.  He  was  bom  in  Marseilles,  Prance, 
March  17,  1762,  and  left  the  paternal  roof 
while  a  lad,  with  four  hundred  francs  in 
money  as  his  sole  patrimony.  He  rambled 
about  the  West  loaies,  and  fioally  reached 
North  Carolina.  There  his  money  was  ex- 
hausted, and  to  avoid  starvation  he  got  a 
place  as  apprentice  to  a  printer.  AHer  three 
years  service  he  was  received  a  jourDeyman 
and  became  entitled  to  wages.  So  well  did 
be  manage  his  affairs,  that  in  three  years  he 
had  laid  un  money  enough  to  buy  out  his  em- 
ployer. Some  years  afterwards  he  came  to 
Louisiana.  There  while  a  Judge  of  the  Su- 
preme court,  he  was  also  |>artner  of  a  brick 
yard.  After  seven  years  his  partner  in  the 
onck  yard  died.  In  settling  their  partner- 
ship accounts  it  became  necessary  to  examine 
their  books.  It  was  found  that  every  item  uf 
their  joint  household  expenses  was  marked 
down  from  day  to  day,  and  that  for  the  whole 
seven  years  they  haa  shared  the  same  table 
together,  they  bad  each  expended  on  an  av- 
erage only  twenty-five  cents  pjer  day  ;  inclu- 
ding food  and  clothing  for  their  servants  and 
all  the  other  expenses  of  house-keeping. 
During  all  this  time  the  Judge  was  receiving 
a  salary  of  tSOOO  per  year,  besides  larf^e 
profits  from  the  brick  yard  ;  and  from  his 
rents,  and  money  placed  at  interest,  his  400 
francs  increased  to  nearly  as  many  thousand 
dollars  and  upwards !  He  lived  a  very  poor 
man.  and  died  a  very  rich  one.  During  the 
thira  of  a  century  he  held  office,  he  had  to 
decide  upon  immense  interests  submitted  to 
he  Court,  and  no  one  ever  supposed  that  for 


millions  of  money  his  opinions  could  be 
made  to  swerve  a  hair's  breadth.  His  integ- 
rity was  above  the  slightest  suspicion  from 
any  quarter. 

On  the  occasion  of  Judge  Martin's  death, 
a  meeting  of  the  New  Orleans  bar  was  held, 
at  which  the  Hon.  Gkorge  Eustis  presided, 
and  Felix  Orinell  Elsq.  was  appointed 
Secretary.  Suitable  resolutions  were  ofiered 
by  Charles  Watts,  Esq.  and  unanimously 
adopted.  J.  Whightman  Smith  Esq..  in  re- 
cording the  resolutions,  made  the  following 
interesting  remarks : 

"Mr.  Chairman:  The  name  of  the  de- 
ceased is  intimately  connected  with  the  ju- 
dicial history  of  Louisiana.  Whether  we 
re^rd  him  as  the  friendless  and  orphan  boy 
of^fiAeen,  thrown  upon  th«  shores  of  North 
Carolina,  and  there  earning  a  scanty  subsist- 
ence as  a  printer's  apprentice  :  or  as  the  his- 
torian of  the  old  North  State,  and  the,  report- 
er of  her  judicial  decisions ;  or  as  a  judge  of 
the  Mississippi  territory:  or  as  a  judge  of 
the  territory  of  Orleans ;  or  as  the  first  At- 
torney General  of  the  State  of  Louisiana ; 
or  as  a  Judffe  of  her  Supreme  Court,  or  as 
the  author  of  a  valuable  history  of  this  State ; 
or  as  the  reporter  of  twenty  volumes  of  our 
judicial  decisions  —  his  career  has  ever  been 
remarkable  for  industry,  perseverance,  integ- 
rity and  devotion  to  judicial  pursuits.  As  a 
Judge  of  the  Supreme  Court  of  this  State, 
for  thirty  years  —  a  longer  period  than  that 
of  any  of  nis  colleagues  on  the  Bench  —  for 
nearly  one  third  of  that  time  its  presiding 
Judge  —  he  has  always  secured  the  esteem 
and  respect  of  his  fellow- citizens,  and  has 
built  up  a  reputation  second  to  that  of  no 
jurist  in  the  country  as  a  civilian,  and  as  pro- 
foundly versed  in  the  science  of  international 
law.  H:s  decisions  will  long  be  remembered 
as  models  of  brevity,  clearness,  learning  and 
justice.  He  always  seized  the  guiding  prin- 
ciple of  a  cause,  and  never  lost  sight  of  it  in 
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the  masses  of  the  evidence,  or  the  discus- 
sions of  ttid  bar.  He  seldom  differed  from 
his  colleagues,  but  when  he  did  so,  his  views 
were  presented  with  a  cogency  that  was 
hardly  to  he  resisted.  In  one  remarkable 
instance,  he  had  the  good  fortune  to  find  his 
dissenting  opinion  adopted  by  the  supreme 
court  of  the  United  States.  His  firmness 
was  ever  conspicuous  on  the  Bench.  He 
kaew  not  what  it  was  to  shrink  from  the 
discharge  of  any  duty,  however  unpleasant. 
Fear  was  unknown  to  him.  Nor  could  he  be 
moved  by  appeals  to  the  passions  or  the  preju- 
dites.  Impassable  as  his  marble  bust 
which  adorns  the  hall  of  the  supreme  court, 
he  followed  no  guide  but  the  eternal  princi- 
ples of  justice  implanted  in  his  own  bosom, 
or  which  he  dug  rirom  the  rich  mines  of  Ro- 
man, Spanish,  French  or  English  jurispru- 
dence. 

One  of  the  pioneers  of  Louisiana  law ; 
one  of  the  legal  veterans  of  the  old  school ; 
the  ripe  scholar  and  jurist,  to  whom  the  mys- 
teries of  the  Pandects,  the  Partidas,  the 
Recopilacion,  the  ordinances  of  Spain  and  of 
France  were  familiar  as  household  words  ; 
the  companion  of  Mathews,  Lewis,  Living- 
ston, Derbigny,  Moreau,  Lislet,  Porter,  Morse, 
Brown,  Livermore  and  Workman  —  his  loss 
will  be  deeply  deplored  by  all  who  feel  an 
interest  in  the  progress  of  legaX  science  or  in 
the  proper  administration  of  justice  ;  and  by 
none  more  than  his  brethren  of  this  bar,  who 
have  so  often  witnessed  the  efibrts  of  his 
giant  intellect." 

In  Washington,  (D.  C.)  January  12,  Hon. 
Isaac  8.  Pbnnybackeb,  one  of  the  senators 
from  Virginia,  aged  41.  He  was  a  native  of 
Shenandoah  County,  Virginia.  He  was  early 
admitted  to  practise  law  and  soon  attained  a 
hiji^  reputation.  After  representing  his  dis- 
trittt  in  congress,  he  was  appointeof  District 
Judge  of  the  United  States  ipr  the  Western 
District  of  Virginia,  from  which  station  of 
honor  and  influence  he  was  transferred  to  the 
senate  of  the  United  States.  His  death  was 
amiounced  in  the  senate  in  a  feeling  and  ap- 
propriate manner  by  Mr.  Archer,  and  in  the 
House  by  Mr.  McDowell. 

In  Baltimore,  Md.  December  39th.  Hon. 
Albxamdbr  Barsow,  a  member  of  tne  sen- 
ate of  tha  United  States^  from  Louisiana, 
aged  45.  He  was  a  native  of  Tennessee, 
where  he  studied  law  and  was  admitted  to 
practice.  He  removed  to  Louisiana,  where 
he  pursued  his  profession  for  some  time  with 
success,  but  being  independent  in  his  circum- 
stances, and  fond  of  ag^ricultural  pursuits, 
after  a  few  years'  practice  he  retired  from 
the  bar  and  became  a  successful  planter,  and 
has  since  devoted  his  attention  mainly  to  the 
cultivation  of  the  earth.  He  served,  how- 
ever, repeatedly  in  the  legislature  of  Louisi- 
ana witn  reputation,  and  was  regarded  as  a 
distinguished  member ;  and  he  received  from 
the  people  of  the  state  many  other  proofs  of 
their  respect  and  confidence.  He  was  a 
highly  popular  member  of  the  senate,  and 
when  his  death  was  announced,  most  ample 
testimony  of  afifection  and  respect  was  offered 
by  distinguished  men  of  both  political  parties. 


In  Boston,  on  the  morning  of  JaotimTy  14, 
Hon.  John  Davis,  aged  86.  No  man  in  ou 
own  community  had  acouired  a  stronn 
claim  to  the  respect  ana  gratitude  of  ue 
profession  than  the  deceased,  by  a  keg 
period  of  service  as  a  learned,  able  and  up- 
right judge.  He  filled  the  important  office 
of  United  States  District  Judge,  for  the  dis- 
trict of  Massachusetts,  for  a  period  of  moR 
than  forty  years,  having  been  appointed  to 
that  office  by  John  Adams.  He  was  dis- 
tinguished in  the  various  relations  of  lifi^ 
as  an  amiable  man,  an  excellent  citizen,  and 
an  active  member  of  many  of  oar  osefiil 
institutions.  He  was  in  particular  a  very 
efficient  member  of  the  Massachusetts  His- 
torical Society,  and  for  many  years  its  presi- 
dent. We  hope  to  be  able  to  present  to  on 
readers  hereafter  a  sketch  of  Judge  Davis,  ia 
which  some  justice  may  be  done  to  his 
character  and  virtues. 

In  Bangor,  Me.  January  18th,  Psuw 
Chandleb,  Esq.,  Counsellor  at  Law,  aged 
73.  He  was  bom  in  New  Gloacester,  in 
Cumberland  county,  a  few  miles  firona  Port- 
land, to  which  place  his  father,  Pel^  Chand- 
ler, had  removed  from  Duxbury,  Massadra- 
seits,  with  the  earliest  settlers  of  the  former 
town.  The  deceased  was  graduated  at  Brown 
University  in  1795.  He  was  a  class-mate 
and  room-mate  through  his  college  coarse 
with  the  present  chief  justice  of  Maine. 
Having  completed  his  professional  studies 
with  (>neral  Fessenden,  of  Portland,  (then 
engaged  in  an  extensive  practice  in  New 
Gloucester,)  he  established  nimself  in  Dan- 
ville. He  soon  removed  to  his  native  town, 
where  be  remained  until  1826^  when  he  went 
to  Bangor,  then  a  comparatively  small  vil. 
lage.  He  remained  there  until  his  death. 
He  was  engaged  in  a  large  business  for 
twenty  years,  but  for  a  few  years  past  be 
bad  been  gradually  retiring  from  the  profes- 
sion, and  for  several  months  his  strong  and 
vigorous  constitution  was  evidently  breaking 
up.  He  died  in  the  bosom  of  his  familv, 
surrounded  by  bis  children  and  grand-dula- 
ren,  and  under  circumstances  of  the  highest 
consolation  to  those  who  survive  him.  His 
death  was  announced  in  the  district  court  bj 
Gov.  Kent,  who  prefaced  the  resolotions  oif 
the  bar  in  a  beautiful  tribute  to  the  character 
and  virtues  of  the  deceased,  who  was  the 
oldest  member  of  the  Penobscot  bar.  In  ac- 
cordance with  his  own  wishes,  lepeatedly 
expressed,  the  body  of  Mr.  Chandler  was  ia« 
moved  to  New  Gloucester^  and  deposited  by 
the  side  of  his  father  by  his  three  sons,  aU  of 
whom  are  members  of  the  profession^  having 
pursued  their  studies  in  the  office  of  the  de- 
ceased. 

In  Delaware,  Hon.  Danibl  Rodnbt,  aged 
82.  During  his  life,  Mr.  Rodney  filled  many 
offices  of  honor  and  trust  in  his  native  state. 
He  was  many  years  a  judge  of  the  court  ef 
common  pleas,  then  governor  of  the  state. 
He  was  also  a  meinher  of  the  house  of  rep- 
resentatives of  the  United  States  and  of  tie 
senate.  In  1827,  he  withdrew  from  pufatic 
life. 
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Allard,  James  M. 
Alten,  John, 
Allen,  Amofl, 
Ambruee,  Goodhue, 
Arnold*  James, 
Atlerbury>  John, 
Arerile,  Aaron  P. 
Bacon,  Harlow, 
Banks,  George  W. 
Bemia,  L«ewia, 
Belcher,  Warren, 
Belcher,  John,  Jr. 
Benton,  Soren, 
Bifelow,  Rafus, 
BI«elow,  Johu  P. 
BUke,  Wllllani, 
Bowers,  Ferdinand  H. 
Brandon,  William, 
Braynard,  John  H. 
Braley,  Jerome  B. 
Briton,  Thomas, 
Bruce,  Christopher, 
Bumpus,  Allen, 
Burbank,  New  da  R. 
Caswell,  Georse  W.  etal. 
Carpeiiter,  Selh  P. 
Chambrriain,  Samuel, 
Cbsse,  Davis, 
Cooley,  Aaron,  Jr. 
CoTwin,  Phlneas  F.  eC  al. 
Collins,  Benjamin, 
CoHter,  Ira  H. 
Cof  geshale,  Joseph, 
Collins,  Richard, 
Clark,  Harvey, 
Clement,  C>-rus  et  al. 
Cronibie,  Benjamin, 
Crawford,  Wiiliam  A. 
Cross,  Will inm, 
Cramby,  Benjamin, 
Currier,  Joseph  W. 
Cummings,  Samuel  R. 
Oummlngs,  Joseph  H. 
Curtis,  Samuel  D. 
Derby,  Samuel  A. 
Dow,  Stephen  S. 
Dunning,  J.  F.  et  al. 
Durant,  Daniel, 
EdgeKon,  James  et  al. 
Bmerson,  Robert  R. 
Bates,  James  F. 
Fisher,  Mason, 
French,  George  W. 
Filler,  CInirles, 
Puller,  William, 
Gates,  Israel, 
OUlett,  David  W.etal. 
Glldden,  John, 
Gleason,  Jonathan  E. 
Goodnow,  Joseph  W. 
Goodwin,  Henrv  C. 
Goodwin,  Enoch, 
Greeley,  Andrew  G. 
Hair,  Lennder  C. 
Hamilton.  Benjamin, 
Hamlet,  William  etal. 
Haskell,  Thomas,  Jr. 
Harrington,  Stephen  S. 
flams,  Samuel, 
nayden.Elbridee, 
Hayes,  Edmund, 
Hayes,  Oliver  P. 
Hemes,  Frederick  W. 
Herkon,  Michael  L. 
fliU  Joseph  S.  et  al. 
Holmes,  Zaccheus, 
Uoo|i,  Jehn  fi. 


Boston, 

Medfoid, 

Dover, 

Boston, 

Boston, 

Somer  villa, 

Topsfleld, 

Fozborougb, 

Boston, 

Waltham, 

Randolph, 

Randolph, 

Adams, 

Boston, 

Boston, 

Cambridge, 

Boston, 

Boston, 

Boston. 

New  Bedfocd, 

Chelsea, 

Maiden, 

Rochester, 

Dracut, 

Boston, 

Milford, 

Charlton, 

Oennte, 

Boston, 

Manchester, 

Boston, 

Boston, 

Sutton, 

Springfield, 

Canton, 

Boston, 

Boston, 

Worcester, 

Boston, 

Manchester, 

Boston, 

Boston, 

Westford, 

Boston, 

Boston, 

Georgetown, 

Boston, 

Rochester, 

Danvers, 

Dan  vers, 

Worcester, 

Fall  River, 

Randolph, 

Franklin, 

Framingbam, 

Boston, 

Athol, 

Boston, 

Boston, 

Framingbam, 

Boston, 

Boston, 

Medwky, 

Boston. 

Cambridge, 

Boston, 

Boston, 

Westboro*, 

Rnxbury, 

Quincy, 

Cambridge, 

Chelsea, 

Boston, 

Boston, 

Framingham, 

Warebam, 

Waltham, 
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Cabinet  Maker, 
Laborer, 
Mason, 
Broker, 
Gentleman, 
Brick  maker, 
Cordwainer, 
Housewright, 
Trader, 
CordwaJneri 
Yeoman, 

Bool.  Manufacturer, 
Yeoman, 
Buble  Keeper, 
Watchmaker, 
Merchant, 
Trader, 
Housewright, 
Mason, 
Laborer, 

Express  Wagoner, 
Cordwainer, 
Laborer, 
Painter, 

Tin  Plate  Worker, 
Boot  Manufaeturar, 
Yeoman, 
Mariner, 
Truckman* 
Railroad  Contractor, 
Housewright, 
Machinist, 
Merchant, 
Trader, 
Trader, 
Merchant, 
Master  Builder, 
Erector  of  Lightning- 
Tailor,  [rods, 
Cordwainer, 
Gentleman, 
House  Carpenter, 
Trader, 

Ship  Carpenter, 
Housewright, 
Cordwainer, 
Trader, 
Mariner, 
Trader, 
Victualler, 
Pumpmaker, 
Baker, 
Trader, 
Housewright, 
Inn  holder, 
Housewright. 
Railroad  Contractor, 
Gentleman. 
Housewright, 
Stabler, 
Printer, 
Trader, 
Merchant 
Trader, 
Painter, 
Printer, 
Engraver, 
Boot  Manufkcturer, 
Trader, 
Blacksmith, 
Brirkmaker, 
Carpenter, 
Confectioner, 
Bargeman, 
Trader, 
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Aug. 
Dec. 


Orndford  Sumner. 
8.  P.  P.  Fay. 
James  Richardson. 
Bradford  Sumner. 
Ellis  Gray  Loring. 
S.  P.  P.  Fay. 
David  Roberts. 
James  RicbardsoMk 
Ellis  Gray  Luring. 
S.  P.  P.  Fay. 
Aaron  Prescotf. 
Aatan  Prescott. 
FranVlin  O.  Say  let. 
George  a.  Hiilard. 
WillSrd  PhiHIps. 
George  &  JliUard. 
Ellis  Gray  Loring. 
George  a  Rillard. 
Ellis  Gray  Loring. 
Oliver  Prescott. 
Bradford  Sumner. 
George  W.  Warrett. 
Zechariah  Eddy. 
Josiah  G.  Abbott. 
Bradford  Sumner. 
Henry  Cbapin. 
Chaa.  W.  Hartshorn. 
Zena  Scudder, 
Bradford  Sumner. 
Walter  A.  Bryant. 
Georges.  Hillard. 
Ellis  Gray  Loring. 
Isaac  Davis. 
B.  iX  Beach. 
James  Richardsea. 
Georges.  Hillard. 
Rradfurd  Sumner. 
Henry  Cliapin. 
Ellis  (irny  Loring. 
John  G.  King. 
Bradford  Sumner. 
Bradford  Sumner. 
George  W.  Warren. 
Bradfurd  Sumner. 
Bradford  Sumner. 
David  RoberU. 
Bradford  Sumner. 
Z.  Eddy. 
John  G.  King. 
David  Robetti; 
Isaac  Davis. 
C»J.  Holmes. 
Sherman  Leiand. 
James  Richardson. 
George  W,  Warren. 
Bradford  Sumner. 
Waller  A.  Bryant. 
Bradford  Sumner. 
George  S.  UUlard. 
S.  P.  P.  Fay. 
Bradford  Sumner. 
Georce  8.  Hillard. 
Sherman  Leiand. 
Bradford  Sumner. 
8.  P.  P.  Fay. 
George  8.  Hillard. 
George  S.  Hillard. 
Henry  Chapin. 
D.  A.  Simmons. 
Sherman  Leiand. 
8.  P.  P.  Fay. 
George  S.  Hillard. 
Bradford  Sumner. 
Bradford  Sumner. 
Josiah  Adams. 
Z.  Eddy. 
8.  P.  P.  Ff. 
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MttMOf   iMlTMt. 

BMldeaM. 

Ommr^ikm. 

ml  PnwiiiBgi, 

Hum  or  MMler  wMp. 

Omm0,  TiiiMUiy, 

Boston, 

Engraver. 

Dec  31, 

Gear«a  S.  HiBard. 

HoiM,Be^J.  B.etaL 

Tanner, 

"     98, 

IthMmarOoBkcy. 

Bard,  WiHiam, 

Newtoa,' 

Paper  Maker, 

a     », 

8.  P.  P.  Fay. 

Hjrde,  Bbenexer, 

Newtoa, 

Mason, 

"       7, 

S.  P.  P.  Fay. 

Hyde,  Daniel  et  wL 
iobiMon.  Fimncie, 
Kelley,Jttiper, 

I2:"ei., 

H.msewright, 
Tin  FlaieAVorkcr, 

«  9i: 

"     10, 

JohaG    Kisk«. 
JosMh  6.  AhksO. 

BostuD, 

Mefchan^ 

"       7, 

Biadfcsd  Samnsr 

Kimbell,  Peter  O.   and  ) 
Kimball,  Jobn  H.            | 

NewBedfi»ri, 

Traders, 

«     83, 

J.  H.  W.  Pace. 

KniflKa,  Samuel  C. 

Bosloo, 

Gentlemaa, 

•«     «, 

lawtoa,  James, 

Easlon, 

Cordwalner, 

**       9, 

Uormtso  Piratt. 

Le  Baroa,  James,  9d, 

Rochester, 

Ijaborer, 

"     99^ 

Z.  Bddy. 

Llofkam,  MUo, 
LoekeTPranklln  a    . 

Ouincy, 

Stone  Cutter, 

..      M. 

Boston, 

Merchant, 

a      », 

Bradford  Swaaer. 

LocNato,|LA.etal. 

Boston, 

Trader, 

«4      i^ 

BfadftW  Samasc 

MaMN^JolMiR. 

Methuea, 

Carpenter, 

««     91, 

JaoMMH.  Daacaa. 

McCsb^Joba, 

FaU  iSJer, 

Trader, 

«       5, 

ZeaaSdHMar. 

Trader, 

"       ? 

C  J.  Holme*. 

MerrlOeld,  V.  S. 

Dedham, 

MathM  Instr*t  Maker, 

"     31, 

Sherman  l^elaad. 

MUto,  WHHam  U.  et  aL 

Lynn, 

Hoosewright, 

"     91 

Jobn  O.  King. 

Moore,  Emery  N. 

nUim, 

"     10, 

Bradford  Swaasi. 

Mem,  Hiram  A. 

HoUisCoB, 

Trader, 

Not.  14, 

8.  P.  P.  Faj. 

Mowry,  Gideoo, 

Uzbridge, 

Yeoman, 

Dec    6, 

Henry  Ctepia. 

Mnaroe,  Deanis,  Jr. 

Wobum, 

Tailor, 

Aug.  95, 

S.  P.  P.  F^. 

Needbam,  James, 

Docchester, 

Laborer, 

D^IS^ 

Nattal  P.  aafbtd. 

Needliam  Henry, 

Dorchester, 

Laborer, 

"      l5 

NatblF.Satfbrd 

Newhale,  Albert, 

Milford, 

Mason, 

"       % 

Isaac  Davia. 

Oakes,  Nathan, 

Maiden, 

Laborer, 

••    5 

GeorvB  W.  Wanaa. 
a.  p.  p.  Pay. 

Owen,  Jobn, 
Psc«.  John  C.  et  al. 

Cambridge, 

BuokseUer, 

«     «? 

Daaven, 

Trader, 

"    55 

JohaG.  King. 

Par«bley,Jobn, 

Trader, 

"     ^ 

Olivar  b.  Morris. 

Pearson,  Serrale, 

Boston, 

Upholsterer, 

«       S 

Geoise  a  UiOaid. 
JosiaL  Adaav. 

Pernr,  OUs, 
Pbilflps,  Antone. 
Pierce,  Parker  H.  Jr. 

Naiiek, 

Cordwalner, 

Nov.  90, 

Sutton, 

Cordwalner. 

Dec    8, 

Isaac  Davis. 

Roxbury, 

Merchant, 

"       1^ 

Pierce,  David  a. 

Tauntod, 

Trader, 

"       7, 

E.  P.  Hathaway. 

Popd,  Otis  N.  and           ) 
Pond,  Jonathan              ( 

PItchburg, 

Tiadera, 

«      19, 

CharlaaMa«». 

Poveis,  James, 

FaU  River, 

Laborer, 

"     95, 

ai.Holiiiea. 

Band,  Nahura, 

Roxbury, 
FramlngluuD, 

Sume  Mason, 

*•       8^ 

Sherman  Leland. 

Eandall,  James  J. 

Cordwalner, 

Nov.   4, 

8.  P.  P.  Fay 

Rayn(>r,  Thomas  L. 

Boston, 

Slater, 

Dec  17, 

Bradford  Samasr. 

Bicker.  Reuben, 

Uuincy, 

Sione  Cotter, 

"       8, 

Rollins,  Nicholas  F. 
Sabin,  William. 
Sanborn,  Jobn  N. 

Boston, 
Boston, 

Housewright, 
HairDrtsssr, 

"      18, 
«     17, 

George  fl.  Hdlsid. 
Bradford  Saaiasr. 

Reading, 

Ub..rer, 

»'    i 

George  W.Wania. 

Sargent.  Ebenezer, 
Shatluck,  Luther, 

Lowell, 

Laborer, 

"       7, 

JoaiahG.  Abbott. 

Milton, 

Stone  Cutter, 

**      11 

Shenuaa  Leiaad. 

SilTerman,  Sion, 

Boston, 

Trader, 

**       3^ 

Bradford  Samaer. 

Slocum,  Samuel, 

MiUbury, 

Trader, 

««     fS^ 

Chas.  W.  Haitihva, 

Smallwood,  Thomas, 

Newton, 

Furniture  Dealer, 

"       3^ 

8.  P.  P.  Fay. 
George  &BUIaid. 

Smith,  Isaacus  C.  et  iL 

Bo«o«,* 

Merchant, 

«      1? 

Snow,  Stephen, 

Canton, 

Housewright, 

Juae  15, 

Sonthfate,  Samuel, 
Sprafue,  George  W. 

New  Bedford, 

Trader,  *^ 

Dec  90, 

Oliver  Presooit. 

Adams, 

Trader 

**       8 

Franklin  O.  Saylas. 

Swazey,  Benjamin  B. 

Salem, 

Mariner, 

"     15^ 

John  6.  King. 

Symonds,  Fenton, 
Thayer,  Daniel  T. 

Salem, 

Painter. 

«     18^ 

David  Rotorts. 

Blnckstone, 

Trader, 

"       < 

UearyChapia. 

Thayer,  VVUItam, 

Bralntree, 

Yeoman, 

"     19, 

ShermaaLstoB^ 

Thompson,  WilHam  H. 

Newbury, 

Innholder, 

«     93 

BLMoaelay. 

Tucker,  Harnett  C. 

Salem, 

Ice  Dealer, 

"     95, 

Darid  Bohiits. 

Underwood,  Joha  C. 

Ouincy, 

Stone  Cutter, 

"     19, 

Sheimaa  Leland. 

Varney,  George  C. 
Waro,  WUllam, 

Salem, 

Tmder, 

u     ^ 

Joha  6.  Kiag. 

Boston, 
Franklin, 

Painter, 

^  s 

Bradford  Samasr. 

Warneld,John, 

Yeoman, 

May  11, 

Washburn.  Charles  P. 
Wedge,  John  L. 

Fairhavsn, 

Shipwright, 

De^l9,' 

John  H.  W.  PftfC 

Worcester, 

Painter, 

"       % 

Chas.  W.  Haitibora. 

Wentirorth,Oeorie, 

Lowelt, 

u    5 

Wentwortb,  Oliver, 

Carpenter, 

Nov.  95, 

Joeiaha  AbboK. 

Welherbee,  Pliney, 

Stow, 

Yeoman, 

Dec  10 

Nathaa  Brooks. 

White,  Joseph  F. 

Boston, 

Aprithecary, 

"     14^ 

Bradford  SaBssr. 

White,  Jerome  T.  etal. 

Boston, 

Prhiters, 

«     1? 

George  a  UiUard. 

Whitney,  Aaron, 

Harvard, 

Gentleman, 

"     90, 

Chaa.W.Banibora. 

Whnlum,  William. 
WUmarth,  Ellas  F. 

Fall  River. 

Uborer, 
Machinist, 

<c     94^ 

Charlea  J.  Holwi' 

BosUin, 

•*     l5 

Georges.  Hillsid. 
Bradford  Samaer. 

Wood,  Harrison  H. 

Boston 

Carpenter, 

«     14^ 

Wood.  Michael, 
Woo?  Charles  A. 

Boston, 

Marble  Manufaeturer, 

"     93^ 

Bradford  Sunosr. 

Boston, 

Druggist,     [Worker, 
Tin  and  Sheet  Iron 

u     S^ 

EUUGtayLoiiil. 
Zech.  Eddy. 

Wotnell,  Tracy  C. 

Warefaam, 

"     tC 

Wright,  Thomas  et  al. 
Wright,  Jaaus, 

Boston, 
Brookllne, 

Tin  Plate  Workers, 
.Mason, 

•«       8 
««     16, 

Bradford  tkuam, 
David  A.  8iaa*Bi. 

Wright,  Horace  at  al. 

Tanner, 

"  «; 

IthaoMrOoakiy. 
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THE    LAW    REPORTER. 


MARCH,  1847. 


THE  NEW  CONSTITUTION  OF  NEW  YORK. 

The  entire  reorganization  of  the  judicial  system  of  a  state  so 
considerable  as  New  York,  must  not  pass  unnoticed  in  tlie  pages 
•of  a  journal  intended  to  chronicle  everything  of  interest  to  the  pro- 
fession of  «the  law.  The  circumstances  which  led  to  the  call  of  the 
convention,  whose  work  has  recently  been  adopted  by  the  people 
of  the  state  of  New  York,  ought  to  be  kept  in  view  in  forming  our 
judgment  of  the  results  arrived  at.  The  four  principal  circum- 
stances which  led  to  the  convocation  of  the  body  were  the  alleged 
abuses  in  the  contraction  of  debt  by  the  legislature  ;  the  accumu- 
lation of  offices  in  the  gift  of  the  executive ;  the  enormous  growth 
gf  corporations  together  with  the  alleged  irresponsibility  of  the 
banking  companies  ;  and  the  delays  of  right  in  the  court«  of  justice. 
These  were  the  principal  sources  of  complaint.  To  these  were 
added,  it  is  true,  minor  and  local  causes  of  dissatisfaction ;  such  as 
the  disturbances  resulting  partly  from  the  manorial  tenures,  but 
more  from  the  mischievous  demagogues  who  had  tampered  with 
those  feuds ;  and  the  desire  of  that  portion  of  the  voters  tinged  with 
abolition  doctrines,  to  extend  the  right  of  suffrage  to  the  African 
race.  To  these,  as  matter  of  history,  should  be  undoubtedly  added 
the  vehement  desire  of  a  portion  of  the  political  minority  for  any 
change  which  might  by  possibility  restore  them  to  power.  But  we 
intend  here  only  to  lay  stress  on  those  reasons  which  operated  upon 
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482  THE  NEW  CONSTITUTION  OF  NEW  YORK. 

the  sincere  and  honest  convictions  of  a  majority  of  the  voters.  And 
the  four  great  questions  of  the  public  debt,  appointments,  corpora- 
tions, and  the  judiciary,  were  beyond  all  doubt  the  real  motives  in  the 
public  mind  ;  nor  would  the  three  former  of  these  have  probably 
been  adequate  to  call  the  convention  into  existence,  had  it  not 
been  for  the  enormous  evils  which  existed  (n  the  administration 
of  the  law,  and  which  had  forced  the  bar  as  a  body  (always  an  in- 
fluential and  always  a  conservative  body)  to  the  conviction  that  no 
substantial  remedy  could  be  effected  by  any  legislative  means. 
And  it  is  again  to  be  noticed  that  this  conviction  was  compelled  on 
the  mind  of  the  profession,  by  the  stubborn  opposition  which  many 
of  the  leading  functionaries  under  the  old  system  had  given  to  all 
effectual  change.  In  truth,  the  convention  may  be  fairly  said  to 
have  been  called  into  being  by  its  most  determined  enemies.  With 
these  brief  prefatory  remarks  we  shall  better  be  able  to  under- 
stand the  results  at  which  the  convention  arrived — results  of  a  very 
various  character,  and  very  variously  viewed  by  the  people  of  the 
state  ;  a  majority,  and  a  large  majority,  of  whom,  however,  have 
ratified  the  work. 

Hrst ;  in  regard  to  the  public  debt.  The  debt  of  the  state  of 
New  York  had  swollen,  at  the  time  of  the  call  of  the  convention, 
to  nearly  thirty  millions  of  dollars  —  a  sum  insignificant  in  itself, 
but  very  material  when  taken  into  connection  with  the  fact,  that  a 
direct  tax  had  become  necessary  to  keep  down  the  interest ;  and 
that  several  of  the  states,  with  as  little  ground  for  excuse,  had  ac- 
tually repudiated  their  engagements.  The  remedy  proposed  for 
this  evil,  and  adopted  by  the  convention,  was  a  severe  restrictioo 
on  the  power  of  the  legislature  to  contract  any  debt  beyond  a  small 
sum. 

The  sections  as  they  stand  in  the  new  constitution  are  as  follows : — 

§  10.  The  state  may,  to  meet  casual  deficits  or  fail  ares  in  revenues,  or  for  ex- 
penses not  provided  for,  contract  debts,  but  sach  debts,  direct  and  continent; 
singly  or  in  the  aggregate,  shall  not,  at  any  time,  exceed  one  million  of  dollan ; 
and  the  moneys  arising  from  the  loans  creating  such  debts,  shall  be  applied  to  the 
purpose  for  which  they  were  obtained,  or  to  repay  the  debt  so  contracted,  and  to 
no  other  purpose  whatever. 

^11.  In  addition  to  the  above  limited  power  to  contract  debts,  the  state  may 
contract  debts  to  repel  invasion,  suppress  insurrection,  or  defend  the  state  in  war; 
but  the  money  arising  from  the  contracting  of  such  debts  shall  be  applied  to  tiM 
purpose  for  which  it  was  raised,  or  to  repay  such  debts,  and  to  no  other  purpose 
whatever. 

^  13.  Except  the  debts  specified  in  the  tenth  and  eleventh  sections  of  this  ai^ 
tide,  no  debt  shall  b»  hereafter  contracted  by  or  on  behalf  of  this  state,  unless 
such  debt  shall  be  authorized  by  a  law  for  some  single  work  or  object,  to  be  di»- 
tinctly  specified  therein,  and  such  law  shall  impoee  and  provide  for  the  ooUeetkm 
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of  a  direct  annual  tax  to  paj,  and  sufficient  t^  pay  the  interest  on»  such  debt  aa 
it  falls  due,  and  also  to  pay  and  discharge  the  principal  of  such  debt  within  eigh- 
teen years  from  the  time  of  the  contracting  thereof.  No  such  law  shall  take 
effect  until  it  shall,  at  a  general  election,  have  been  submitted  to  the  people,  and 
bave  received  a  majority  of  all  the  votes  oast  for  and  against  it,  at  such  election. 
On  the  final  passage  of  such  bill  in  either  house  of  the  legislature,  the  question 
shall  be  taken  by  ayes  and  noes,  to  be  duly  entered  on  the  journals  thereof,  and 
shall  be :  *'  Shall  this  bill  pass,  and  ought  the  same  to  receive  the  sanction  of  the 
people?  *'  The  legislature  may  at  any  time,  after  the  approval  of  such  law  by 
the  people,  if  no  debt  shall  have  been  contracted  in  pursuance  thereof,  repeal  the 
same ;  and  may  at  any  time,  by  law,  forbid  the  contracting  of  any  further  debt 
or  liability  under  such  law;  but  the  tax  imposed  by  such  act,  in  proportion  to  the 
debt  and  liability  which  may  have  been  contraoted  in  pursuance  of  such  law, 
shall  remain  in  force  and  be  irrepealable,  and  be  annually  collected  until  the  pro- 
ceeds thereof  shall  have  made  the  provision  herein  before  specified,  to  pay  and 
discharge  the  interest  and  principal  of  such  debt  and  liability.  The  money  aris- 
ing from  any  loan  or  stock  creating  such  debt  or  liability,  shall  be  applied  to  the 
work  or  object  specified  in  the  act  authorizing  such  debt  or  liability,  or  for  the 
repayment  of  such  debt  or  liability,  and  for  no  other  purpose  whatever.  No  such 
law  shall  be  submitted  to  be  voted  on,  within  three  months  after  its  passage,  or 
at  any  general  election,  when  any  other  law,  or  any  bill,  or  any  amendment  to 
the  constitution,  shall  be  submitted  to  be  voted  for  or  against. 

^  13.  Every  law  which  imposes,  continues,  or  revives  a  tax,  shall  distinctly 
state  the  tax  and  the  object  to  which  it  is  to  be  applied,  and  it  shall  not  be  snffi- 
cient  to  refer  to  any  other  law  to  fix  such  tax  or  object. 

And  in  the  same  spirit  is  the  ninth  section  of  the  seventh  article. 

^  9.  The  credit  of  the  state  shall  not,  in  any  manner,  be  given  or  loaned  to, 
or  in  aid  of  any  individual,  association  or  corporation. 

We  do  not  intend  to  discuss  the  merits  of  these  provisions. 
They  are  intended,  and  in  our  judgment  well  devised  to  check,  if 
not  altogether  to  prevent,  an  enormous  evil.  They  show  a  saga- 
cious forecast  and  a  conservative  spirit  of  the  true  character. 

Secondly^  as  to  the  offices  in  the  gift  of  the  esecntive.  This 
evil  had  reached  a  prodigious  height.  Nearly  three  hundred 
county  judges  and  surrogates,  scores  of  inspectors,  masters,  ex- 
aminers, notaries,  and  commissioners,  in  all  not  very  far  siiort  of 
a  thousand  officers,  held  their  commissions  directly  from  the 
executive  ;  commissions,  too,  distributed  on  the  most  rigorous 
application  of  the  very  conscientious  maxim,  that  "  to  the  victors 
belong  the  spoils.''  And  the  consequence  was,  that,  at  every 
turn  of  the  political  wheel,  the  scramble  for  office  had  become 
selfish  and  violent  to  the  last  degree.  The  applicant  actuaQy 
blockaded  the  chief  magistrate  ;  who,  bewildered  by  personal  ap- 
plications, as  well  as  by  clouds  of  petitions  and  recommendations, 
obtained,  at  least  in  half  the  instances,  from  persons  ei&er  wholly 
ignorant  of  the  facts  to  the  truth  of  which  they  certified,  or  utterly 
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unworthy  of  any  influence  on  account  of  their  own  character,  was 
totally  at  a  loss  whom  to  appoint  and  whom  to  reject ;  and  fully  felt 
the  truth  of  Walpole's  trite  saying  about  ^'  ingrates  and  patriots." 
With  this  evil  the  convention  made  short  work ;  nearly  all  these 
offices  were  either  abolished,  or  made  elective,  and  their  creation 
given  to  the  local  constituencies.  The  system  of  compulsory 
inspection  of  merchandise,  which  had  become  a  very  cumbrous 
piece  of  machinery,  objectionable  on  principle  from  its  interference 
with  the  operations  of  trade,  but  still  more  so  in  practice,  from  its 
providing  a  large  number  of  offices  to  be  distributed  like  plunder 
among  the  adherents  of  the  successful  party,  was  cut  up  root  and 
branch  by  the  following  beneficent  section : 

^  8.  All  offices  for  the  weighing,  gaaging,  measaring,  calling  or  inspectiog 
any  merchandise,  produce,  manufacture  or  commodity  whatever,  are  hereby 
abolished,  and  no  such  office  shall  hereafter  be  created  by  law ;  but  nothing  in 
this  section  contained,  shall  abrogate  any  office  created  for  the  purpose  of  pro- 
tecting the  public  health  or  the  interests  of  the  state  in  its  property,  TeTenae, 
tolls,  or  purchases,  or  of  supplying  the  people  with  correct  standards  of  weights 
and  measures,  or  shall  prevent  th^  creation  of  any  office  for  such  purposes 
hereafter. 

Thirdly^  as  to  corporations.  This  subject  the  convention  found 
it  more  difficult  to  handle.  An  attempt  was  made  to  render  all 
corporators  personally  responsible,  but  it  failed.  And  the  provi- 
sions adopted  are  rather  modifications  of  the  old  system,  which  go 
to  show  what  the  convention  would  have  been  inclined  to  do  if 
ordinary  matters  of  legislation  had  been  entrusted  to  them,  than 
binding  provisions  framed  to  compel  obedience.  So  it  is  with  the 
first  and  second  sections  of  the  corporation  article : 

^  1.  Corporations  may  be  formed  under  general  laws;  but  shall  not  be 
created  by  special  act,  except  for  municipal  purposes,  and  in  cases  where,  in  the 
judgment  of  the  legislature,  the  objects  of  the  corporation  cannot  be  attained 
coder  general  laws.  All  general  laws  and  special  acts  passed  pursuant  to 
this  section,  may  be  altered  from  time  to  time  or  repealed. 

(  2.  Dues  from  corporations  shall  be  secured  by  such  individual  liability  of 
the  corporators  and  other  means  as  may  be  prescribed  by  law. 

In  regard  to  banks,  however,  they  adopted  the  following  strin- 
gent provisions : 

^  4.  The  legislature  shall  have  no  power  to  pass  any  act  granting  any  tpeeisl 
charter  for  banking  purposes ;  but  corporations  or  associations  may  be  formed 
for  such  purposes  under  general  laws. 

^  5.  The  legislature  shall  have  no  power  to  pass  any  law  sanctioning  in  any 
manner,  directly  or  indirectly,  the  suspension  of  specie  payments,  by  any  person, 
4ssool»tion  or  corporation  issuing  bank  notes  of  any  description. 
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^  7.  The  stockholders  in  every  corporation  and  joiD^stock  association  for 
banking  purposes,  issuing  bank  notes  or  any  kind  of  paper  credits  to  circulate  aa 
money,  after  the  first  day  of  January,  one  thousand  eight  hundred  and  fifty, 
shall  be  individually  responsible  to  the  amount  of  tlieur  respective  share  or  shares 
of  stock  in  any  such  corporation  or  association,  for  all  its  debts  and  liabilities  of 
every  kind,  contracted  afler  the  said  first  day  of  Janaary,  one  thousand  eight 
hundred  and  fifty. 

These  provisions  were  intended  to  prohibit  the  creation  of  any 
banks  by  special  charter,  the  legislative  gambling  connected  with 
-which  was  formerly  a  great  abuse  in  the  state.  They  render  a 
suspension  of  specie  payments,  as  far  as  legislation  is  concerned,  a 
thing  very  difficult,  and  impose  the  check  of  personal  responsibility 
upon  all  issues  of  paper  money.  We  think  these  sections  dictated 
by  a  wise,  comprehensive,  and  enlightened  view  of  the  necessities 
of  the  state,  and  the  dangers  to  which  she  might  be  again,  as  she 
has  heretofore,  been  exposed. 

Fourthly,  the  judiciary.  We  cannot  do  better  here  than  first  to 
state  the  evils  complained  of ;  then  give  the  article  on  this  sub- 
ject, as  adopted ;  and,  lastly,  call  attention  to  the  alterations 
effected.  The  great  evils  complained  of  in  the  former  system  of 
the  state,  were,  first,  the  court  of  errors.  Its  cumbrous  character, 
its  political  complexion,  resulting  from  its  identity  with  the  senate, 
and  the  consequent  uncertainty  of  its  decisions,  had  made  it  very 
unpopular  with  the  great  body  of  the  profession.  The  court  of 
chancery  had  become,  perhaps,  still  more  disliked,  from  the  con- 
centration of  power  in  a  single  hand,  and  from  the  intolerable  de- 
lays to  which  suitors  were  subjected.  "  What  matters  it,"  is 
reported  to  have  said  the  chancellor,  "  whether  this  cause  be  heard 
this  term  or  not  ? — I  cannot  look  at  the  papers  for  two  years  to 
come."  The  admission  was  candid,  but  fatal  to  the  court.  The 
supreme  court  was  disliked  on  account  of  the  separation  of  its 
judges  into  judges  of  law  and  judges  of  fact,  and  the  evils 
resulting  from  this  sequestration  of  the  higher  judges  from  juries 
and  witnesses,  and  the  active  business  of  the  profession ;  while  the 
common  pleas  of  most  of  the  counties  had  become  pretty  notorious 
for  incompetency.  To  remedy  these  evils  the  convention  adopted 
the  following  articles.  We  omit  the  section  on  impeachments, 
which  are,  as  before,  attributed  to  the  senate. 

^  d.  There  shall  be  a  court  of  appeals,  composed  of  eight  judges,  of  whom 
four  shall  be  elected  by  the  electors  of  the  state  for  eight  years,  and  four  selected 
firom  the  class  of  justices  of  the  supreme  court  having  the  shortest  time  to  senre. 
Provision  shall  be  made  by  law,  for  designating  one  of  the  number  elected,  as 
chief  judge,  and  for  selecting  such  justices  of  the  supreme  court,  from  tine  to^ 
47* 
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time,  and  for  so  classifyiDg  those  elected,  that  one  shall  be  elected  every  aeeosd 
year. 

^  3.  There  shall  be  a  sapreme  court  haviog  general  jurisdiction  in  ]a.w  mod 
eqaity. 

^  4.  The  state  shall  be  divided  into  eight  judicial  districts^  of  which  the  dtj 
of  New  York  shall  be  one :  the  others  to  be  bounded  by  county  lines,  aod  to  be 
compact  and  equal  in  population  as  nearly  as  may  be.  There  shall  be  fonr 
justices  of  the  supreme  court  in  each  district,  and  as  many  more  in  the  district 
composed  of  the  city  of  New  York,  as  may  from  time  to  time  be  authorised  bj 
law,  but  not  to  exceed  in  the  whole  such  number  in  proportion  to  its  populatioiiy 
as  shall  be  in  conformity  with  the  number  of  such  judges  in  the  residue  of  tha 
state  in  proportion  to  its  population.  They  shall  be  classified  so  that  one  of  the 
justices  of  each  district  shall  go  out  of  office  at  the  end  of  every  two  years. 
After  the  expiration  of  their  terms  undw  such  classification,  the  term  of  their 
office  shall  be  eight  years. 

§  5.  The  legislature  shall  have  the  same  powers  to  alter  and  regulate  the  ja- 
risdiction  and  proceedings  in  law  and  equity,  as  they  have  heretofore  possessed. 

^  6.  Provision  may  be  made  by  law  for  designating,  from  time  to  time,  one 
or  more  of  the  said  justices,  who  is  not  a  judge  of  the  court  of  appeals,  to  preside 
at  the  general  terms  of  the  said  court  to  be  held  in  the  several  districts.  Any 
three  or  more  of  the  said  justices,  of  whom  one  of  the  said  justices  so  deaogiuUed 
shall  always  be  one,  may  hold  such  general  terms.  And  any  one  or  more  of  the 
justices  may  hold  special  terms  and  circuit  courts,  and  any  one  of  them  may  pre- 
side in  courts  of  oyer  and  terminer  in  any  county. 

(  7.  The  judges  of  the  court  of  appeals  and  justices  of  the  supreme  coort 
shall  severally  receive,  at  stated  times  for  their  services,  a  compensation  to  be  es- 
tablished by  law,  which  shall  not  be  increased  or  diminished  during  their  contiD- 
uance  in  office. 

^  8.  They  shall  not  hold  any  other  office  or  public  trust  All  votes  for  eithw 
•f  them,  for  any  elective  office  (except  that  of  justice  of  the  supreme  court,  or 
judge  of  the  court  of  appeals,)  given  by  the  legislature  or  the  people,  shall  be 
void.  They  shall  not  exercise  any  power  of  appointment  to  public  office.  Any 
male  citizen  of  the  age  of  twenty-one  years,  of  good  moral  charaeter,  and  who 
possesses  the  requisite  qualifications  of  learning  and  ability,  shall  be  entitled  to 
admission  to  practise  in  all  the  courts  of  this  state. 

^  9.  The  classification  of  the  justices  of  the  supreme  court ;  the  times  and 
place  of  holding  the  terms  of  the  court  of  appeals,  and  of  the  general  and  special 
terms  of  the  supreme  court  within  the  sevend  districts,  and  the  circuit  courts  and 
courts  of  oyer  and  terminer  within  the  several  counties,  shall  be  provided  for  by 
law. 

(  10.  The  testimony  in  equity  cases  shall  be  taken  in  like  manner  as  in  cases  at 
hw, 

$11.  Justices  of  the  supreme  court  and  judges  of  the  court  of  ^[ypeals,  may 
be  removed  by  concurrent  resolution  of  both  houses  of  the  legislature,  if  two- 
thirds  of  all  the  members  elected  to  the  assembly  and  a  majority  of  all  the  mem- 
bers elected  to  the  senate  concur  therein.  All  judicial  officers,  except  those  men- 
tioned in  this  section,  and  except  justices  of  th^  peace,  and  judges  and  justices  of 
inferior  courts  not  of  record,  may  be  removed  by  the  senate,  on  the  recommenda- 
tion of  the  governor :  but  no  removal  shall  be  made  by  virtue  of  this  section, 
unless  the  cause  thereof  be  entered  on  the  journals,  nor  unless  the  party  • 
plained  of,  shall  have  been  served  with  a  copy  of  the  complaint  against  hhn,  ] 
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shall  have  had  an  opportanity  of  heing  heard  in  his  defence.    On  the  qnestion  of 
removal,  the  ayes  and  noes  shall  be  entered  on  the  journals. 

^  13.     The  judges  of  the  court  of  appeals  shall  be  elected  by  the  electors  of  the 
.  state  y  and  the  justices  of  the  supreme  court  by  the  electors  of  the  several  judicial  dis- 
tricts^ at  such  times  as  may  be  prescribed  by  law, 

^  13.  In  case  the  office  of  any  judge  of  the  conrt  of  appeals,  or  justice  of  the 
supreme  court  shall  become  vacant  before  the  expiration  of  the  regular  term  for 
^hich  he  was  elected,  the  vacancy  may  be  filled  by  appointment  by  the  governor, 
tintil  it  shall  be  supplied  at  the  next  general  election  of  judges,  when  it  shall  be 
filled  by  election  for  the  residue  of  the  unexpired  term. 

^  14.  There  shall  be  elected  in  each  of  the  counties  of  this  state,  except  the  city 
and  county  of  New  York,  one  county  judge,  who  shall  hold  his  office  for  four  years. 
He  shall  hold  the  county  court,  and  perform  the  duties  of  the  office  of  surrogate. 
The  county  court  shall  have  such  jurisdiction  in  cases  arising  in  justices  courts, 
and  in  special  cases,  as  the  legislature  may  prescribe,  but  shall  have  no  original 
civil  jurisdiction,  except  in  such  special  cases.  The  county  judge,  with  two 
justices  of  the  peace,  to  be  designated  according  to  law,  may  hold  courts  of  sessions 
with  such  criminal  jurisdiction  as  the  legislature  shall  prescribe,  and  perform 
Boeh  other  duties  as  may  be  required  by  law.  The  county  judge  shall  receive  an 
annual  salary,  to  be  fixed  by  the  board  of  supervisors,  which  shall  be  neither  in- 
creased nor  diminished  during  his  continuance  in  office.  The  justices  of  the 
peace  for  services  in  courts  of  sessions,  shall  be  paid  a  per  diem  allowance  out  of 
the  county  treasury.  In  counties  having  a  population  exceeding  forty  thousand, 
the  legislature  may  provide  for  the  election  of  a  separate  officer  to  perform  the 
duties  of  the  office  of  surrogate.  The  legislature  may  confer  equity  jurisdiction 
in  special  cases  upon  the  county  judge.  Inferior  local  courts,  of  civil  and  crum- 
inal  jurisdiction,  may  be  established  by  the  legislature  in  cities ;  and  such  courts, 
except  for  the  cities  of  New  York  and  Bufifalo,  shall  have  an  uniform  organization 
sod  jurisdiction  in  such  cities. 

^  15.  The  legislature  may,  on  application  of  the  board  of  supervisors,  pro- 
vide for  the  election  of  local  officers,  not  to  exceed  two  in  any  county,  to  discharge 
the  duties  of  county  judge  and  of  surrogate  in  cases  of  their  inability,  or  of  a 
Tacancy,  and  to  exercise  such  other  powers  in  special  cases  as  may  be  provided 
by  law. 

^  16.  The  legislature  may  reoiganize  the  judicial  districts  at  the  first  session 
sfter  the  return  of  every  enumeration  under  this  constitution,  in  the  manner  pro- 
vided for  in  fourth  section  of  this  article,  and  at  no  other  time ;  and  they  may,  at 
such  session,  increase  or  diminish  the  number  of  districts,  but  such  increase  or 
diminution  shall  not  be  more  than  one  district  at  any  one  time.  Each  district 
shall  have  four  justices  of  the  supreme  court ;  but  no  diminution  of  the  diairicts 
shall  have  the  effect  to  remove  a  judge  from  office. 

^  17.  The  electors  of  the  several  towns  shall,  at  their  annual  town  meeting,  and 
in  such  manner  as  the  legislature  may  direct,  elect  justices  of  the  peace,  whose  term 
of  office  shall  be  four  years.  In  case  of  an  election  to  fill  a  vacancy  occurring  be- 
fofe  the  expiration  of  a  full  term,  they  shall  hold  for  the  residue  of  the  unexpired 
term.  Their  number  and  classification  may  be  regulated  by  law.  Justices  of 
tin  peace  and  judges  or  justices  of  inferior  courts,  not  of  record,  and  their  clerks, 
may  be  removed,  (after  due  notice  and  an  opportunity  of  being  heard  in  their  de- 
fence) by  such  county,  city  or  state  courts  as  may  be  prescribed  by  law,  for  causes 
to  be  assigned  in  the  order  of  removal. 

^  18.    All  judicial  officers  of  cities  and  villages,  and  aU  such  judicial  officers  as 
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may  be  created  therein  by  law,  shaU  be  elected  at  such  times  and  in  such 
the  legislature  may  direct, 

^  19.  The  clerks  of  the  several  counties  of  this  state  shall  he  clerks  of  the 
iopreme  court,  with  such  powers  and  duties  as  shall  be  prescribed  by  law.  A 
derk  for  the  court  of  appeals,  to  be  ex  officio  clerk  of  the  supreme  court,  and  to  keep 
his  office  at  the  seat  of  government,  shall  be  chosen  by  the  electors  of  the  stale;  he 
•hall  hold  his  office  for  three  years,  aud  his  Gompensation  shall  be  fixed  by  law, 
and  paid  out  of  the  public  treasury. 

^20.    No  judicial  officer,  except  justices  of  the  peace,  shaU  receive  to  his  own  um 
any  fees  or  perquisites  of  office. 

But  little  observation  is  requisite  to  show  us  how  sweeping  are 
the  changes  effected  by  this  article.  In  fact,  the  entire  judiciary  of 
the  state  is  utterly  demolished  and  reconstructed.  Court  of  eirors, 
court  of  chancery,  supreme  court,  common  pleas,  are  utterly  and 
entirely  blotted  out,  and  a  new  system  is  formed  out  of  new  mate- 
rials. The  justices  of  the  peace  alone  are  left.  We  may  examine 
it  first  in  regard  to  the  organization,  and  next  in  regard  to  the 
mode  of  creation  and  tenure  of  the  incumbent.  The  court  of  er- 
rors gives  way  to  the  court  of  appeals.  The  court  of  chancery 
ceases  to  exist  entirely,  and  its  powers  are  given  to  the  supreme 
court.  Chancellors,  vice-chancellors,  masters  and  examiners,  aU 
end  their  being  together.  The  supreme  court  is  retained  in  name, 
but  completely  altered  in  its  character,  divided  into  eight  district 
courts,  administering  the  law  mainly  in  their  localities,  and  the 
old  nisi  prius  system  is  restored.  The  county  courts  are  reduced, 
B^  far  as  litigation  is  concerned,  to  a  mere  supervision  of  the  jus- 
tices' courts,  and  the  duties  of  the  surrogate  are  conferred  on  the 
county  judge.  Fees  are  abolished  so  far  as  they  **  are  received  to 
the  use  of  the  officers^  The  tenure  is  equally  altered.  The  term 
of  all  the  judges  is  limited  to  eight  years,  and  they  are  all  made 
elective.  Four  of  the  judges  of  the  court  of  appeals  by  the  state 
at  large  —  all  the  thirty-two  of  the  supreme  court  (from  whom  the 
remaining  four  are  selected)  are  chosen  by  their  respective  districts. 

Such  is  this  system ;  and  it  is  not  difficult,  it  appears  to  us,  in 
some  respects,  to  form  an  opinion  of  it.  As  regards  the  court  of  ap- 
peals, it  is  an  improvement  on  the  old  court  of  errors.  That  was  a 
body  of  thirty-two  members,  elected  for  four  years,  eight  going  out 
every  year  —  all  politicians,  elected  as  such  and  elected  by  districts. 
The  present  court  of  appeals  consists  of  but  eight,  half  elected  by 
the  state  at  large,  half  by  districts,  and  elected  for  eight  years.  It 
is  very  plain  to  our  minds  that  this  is  a  clear  improvement.  We 
wish  we  could  say  the  same  of  the  supreme  court  and  the  court  of 
chancery.  As  to  the  first,  indeed,  it  is  no  court  at  all.  It  is  eight 
district  courts,  of  which  the  judges  are  elected  on  the  basis  of  uni- 


Digitized  by 


Google 


THE  NEW  CONSTITUTION  OF  NEW  YORK.  489 

versal  suffrage,  by  their  respective  districts  for  eight  years.  As  to 
the  elective  principle,  we  have  no  hesitation  in  saying  that  we  ob- 
ject to  it  entirely  as  applied  to  the  judiciary.  The  judge  is  not  a 
representative  officer,  he  is  not  a  delegate  in  any  sense  of  the  word. 
In  regard  to  political  questions  and  political  functionaries,  the  prin- 
ciple of  election  is  safe,  because  every  man  takes  an  active  interest, 
feels  that  in  their  determination  or  operations,  his  own  happiness 
may  be  involved,  and  in  the  clash  of  selfish  refinement  and  earnest, 
though  sometimes  rude  and  unenlightened  liberty,  the  best  interests 
of  the  greater  number  generally  triumph.  But  in  regard  to  the  judi- 
ciary the  case  is  quite  different.  A  very  small  portion  of  any  popula- 
tion are  litigants,  a  very  small  portion  have  any  direct  interest  in  the 
creation  of  judges ;  and  still  fewer  are  they  who  will  exert  themselves 
for  the  election  of  proper  or  the  defeat  of  improper  candidates  merely 
on  the  ground  of  public  advantage.  But  if  election  is  unwise  in  itself, 
how  much  more  so  does  it  become  when  applied  to  separate  locali- 
ties ?  What  is  to  secure  the  judiciary  of  New  York  from  being  the 
mere  mouth-piece  of  the  faction,  passion,  and  ignorance  of  each 
district  ?  Why  will  not  one  be  elected  this  year  in  one  district,  on 
the  question  of  rent  and  anti-rent ;  another  next  year,  on  that  of 
license  or  no  license  ;  another  on  that  of  abolition  or  pro-slavery, 
until  the  bench  is  filled  by  political  mountebanks  or  designing 
demagogues  ? 

If  the  people  of  the  state  of  New  York  will  bring  to  the  election 
of  judges  their  real  intelligence  and  honesty  —  if  they  will  disre- 
gard the  ties  of  party,  when  those  ties  conflict  with  the  election 
of  able  and  impartial  men,  —  if  their  stem  and  sturdy  people  will 
turn  out  to  defeat  the  midnight  machinations  of  hungry  office-seek- 
ers and  crafty  plotters — all  may  go  well.  But  if  not,  and  if  the 
elections  of  judges  are  managed  as  elections  are  usually  managed 
in  our  courts,  by  secret  caucus  and  the  party  drill,  we  see  nothing, 
under  God,  which  is  to  avert  from  the  state  that  last  and  greatest 
curse  —  an  incompetent  judiciary — judges  too  ignorant  to  see 
justice,  or  too  corrupt  to  administer  it ;  who  would  extend  their 
evil  influence  far  beyond  the  sphere  of  the  tribunals,  and  contami- 
nating the  bar  by  their  evil  example,  would  spread  the  virus  into 
the  heart  of  the  community  itself.  Take,  for  instance,  the  anti-rent 
district,  where  the  division  between  whigs  and  democrats  gives 
the  disaflected  tenantry  a  controlling  majority,  —  with  anti-rent 
assessors  to  select  the  juries  * —  anti-rent  sheri^  and  clerks  to  re- 
turn them,  and  anti-rent  judges  to  try  the  causes,  —  what  becomes 
of  the  landlord  in  any  case  of  controversy  ?  A  more  ludicrous 
specimen  of  the  working  of  free  institutions,  working  to  bring  about 
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an  absolute  tyranny  could  not  well  be  imagined.    Let  us  hope  that 
the  magnitude  of  the  evil  may  suggest  a  remedy. 

In  other  respects  we  take  pleasure  in  saying,  that  in  cor 
judgment  the  new  system  is  an  immense  improvement  on  the 
last.  The  abolition  of  fees  closes  the  door  on  a  host  of  delays  and 
abuses,  and  the  restoration  of  the  old  nisi  prius  system  gives,  in 
our  opinion,  the  only  means  of  obtaining  a  complete  judge.  As 
to  the  union  of  law  and  chancery,  sound  legal  minds  will  greatly 
differ.  Few  wiU  fail  to  regret  the  extinction  of  the  ancient  title  of 
chancellor,  and  some  will  bestow  a  sigh  on  the  masters  —  those 
collaterals y  et  socii  cancellarii.  Indeed,  if  the  jurisdictions  of 
law  and  equity  are  to  be  kept  distinct,  clearly  it  is  beat  they 
should  be  administered  by  different  functionaries.  But  if  we  look 
to  the  scientific  administration  of  justice,  we  think  we  can  see 
that  the  state  of  New  York  has  an  opportunity  now  to  place 
her  jurisprudence  on  a  basis  of  simplicity  and  order  which  she  has 
never  before  enjoyed.  The  twenty-fourth  section  of  the  judiciary 
article  runs  as  follows : 

(  24.  The  legislature  at  its  first  sessioD  after  the  adoption  of  this  constztatioii, 
shall  provide  for  the  appointment  of  three  oommissioners,  whose  doty  it  shall  be 
to  repise,  reform,  simpHfy  and  abridge  the  ruUs  and  praduXf  pkadmgty  forms  and 
proceedings  of  the  courts  of  record  of  this  state,  and  to  report  thereon  to  the  legis- 
lature, subject  to  their  adoption  and  modification  from  time  to  time. 

We  see  nothing  to  prevent  these  commissioners,  by  a  judicious 
but  bold  modification  of  the  forms  of  actUm^  from  putting  an  end  at 
once  to  all  distinction  between  law  and  equity,  where  there  is  now  a 
concurrent  jurisdiction ;  and  by  a  very  little  (though  certainly  very 
much  considered)  legislation,  it  would  be  equally  practical>le  to 
give  all  the  equity  powers  to  the  common  law  courts,  and  thus  put 
an  end  forever  to  the  discord  that  prevails  in  consequence  of  the 
existence  of  the  separate  tribunals.^ 

1  The  recent  work  of  Mr.  Spence,  on  the  equitable  jurisdiction  of  the  court  of 
chancery,  is  indispensable  to  those  who  wish  to  attain  a  correct  idea  of  the  origin, 
nature,  or  functions  of  that  court,  as  it  stiil  exists  in  England,  or  as  tiU  Jana- 
ary,  1847,  it  existed  in  New  York.  The  defects  of  the  common  law — the  su- 
perior justice  and  more  ample  remedies  of  the  courts  of  equity,  have  never  been  so 
clearly  portrayed  or  exhibited  with  the  aid  of  so  much  learning  and  ability.  Nor  is 
Mr.  Spence  insensible  of  the  evils  of  the  division  of  the  jurisdictions,  though  he 
very  rightly  says,  that  as  long  as  courts  of  law  only  give  judgment  for  dam- 
ages, they  can  never  oust  chancery  of  its  jurisdiction.  He  says  as  to  the  diriston 
of  the  two  systems,  "  What  may  be  effected  when  some  modem  Tribokiaic  shall 
appear  with  the  capacity  and  the  power  of  compiling  from  the  now  almost  count- 
less volumes  of  the  law,  a  rational  and  uniform  system  of  jurisprudence,  unftttertd 
by  merely  casual  and  technical  principles^  it  would  be  idle  at  present  even  to  hazard 
a  conjecture."  Spence  Eq.  Juris,  of  Chancery,  p.  715.  We  hope  before  long  to 
take  a  more  extended  notice  of  this  important  addition  to  our  legal  libraries. 
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The  constitution  contains  the  following  provision  on  the  great 
subject  of  codification  :  "  The  legislature,  at  its  first  session  after 
the  adoption  of  this  constitution,  shall  appoint  three  commissioners^ 
whose  dtUp  it  shall  be  to  reduce  into  a  written  and  systematic  code 
the  whole  body  of  the  law  of  this  staie^  or  so  mtich  and  stick  parts 
thereof  as  to  the  said  commissioners  shall  seem  practicable  and  expe- 
dient."    A  provision,  which,  if  it  be  wisely  carried  out,  and  the  task 
be  entrusted  to  competent  hands,  may  be  productive  of  very  impor* 
tant  results ;  and  which,  on  the  other  hand,  if  committed  to  unwise 
or  insufficient  persons,  may  throw  the  jurisprudence  of  the  state 
into  the  most  admired  disorder.    In  this,  indeed,  as  in  many  other 
particulars,  the  new  constitution  depends  so  much  on  the  practical 
sagacity  and  discretion  with  which  its  provisions  are  carried  into 
effect,  that  it  is  utterly  impossible  to  predict  beforehand  the  effects 
that  it  is  to  produce. 

It  may  not  be  amiss  here  to  remark,  that  neither  the  anti-renters 
nor  the  abolitionists  took  much  by  their  motions.  The  first  ob- 
tained nothing  but  a  barren,  and,  with  due  deference,  very  frivolous, 
prohibition  of  leases  of  agricultural  land  for  more  than  twelve 
years —  (the  landlord  who  would,  with  the  experience  of  the  Van 
Rensselaers,  give  one  half  as  long  a  lease  within  the  anti-rent  district, 
should  be  shut  up  in  the  first  convenient  lunatic  asylum,)  —  and  the 
friends  of  the  African  race  were  defeated  in  their  attempt  to  extend 
the  suffrage  by  a  very  great  majority  of  the  popular  voice. 

Our  article  has  grown  to  such  a  length,  that  we  have  not  time  to 
Botice  several  features  in  the  new  constitution  well  worthy  of 
attentive  consideration,  such  as  the  removal  of  the  incompetency 
of  witnesses  on  the  ground  of  their  religious  belief;  the  slight 
restraint  on  the  naturalized  vote,  by  the  requisition  of  a  ten  days 
citizenship  ;  and  the  proposed  tribunals  of  conciliation.  We  can- 
not, however,  omit  the  following : 

^  15.  No  Mil  8hal]  be  passed  unless  by  the  assent  of  a  mc^ority  ofaUthe  mem- 
&0rf  elected  to  each  branch  of  the  legisUtnre,  and  the  question  npon  the  final 
pitasage  shall  be  taken  immediately  npon  its  last  reading,  and  the  yeas  and  nays 
Mtersd  on  the  joomal. 

The  convention  has  certainly  not  been  wanting  in  distrust  of 
legislative  inteUigencCi  however  much  they  may  have  relied  on 
the  wisdom  of  the  popular  sovereignty.  Popular  election  indeed 
seems  to  have  been  the  panacea  in  the  minds  of  the  members  of  the 
convention  for  all  the  evils  of  government.  Not  only  all  the  state 
officers,  all  the  judges  and  all  the  clerks  are  made  elective,  but 
iDnany  purely  administrative  officers.    We  should  be  glad  to  know 
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how  the  latter  clause  of  the  following  section  is   to  be  made 
practically  operative: 

^  3.  A  state  engineer  and  surveyor  shall  be  chosen  at  a  general  election,  and 
shall  hold  his  office  two  years,  but  no  person  shall  be  elected  to  said  office  who  is  nai 
a  practical  engineer. 

We  cannot  better  close  this  article  than  by  the  Address  of  the 
Convention  to  the  People.  Its  laudations,  though  great,  are  not,  in 
our  judgment,  with  the  formidable  exception  of  the  judiciary  article, 
very  much  overcharged.  Its  anticipations,  though  certainly  very 
rose-colored,  we  sincerely  hope  may  prove  well-founded.  For  how- 
ever freely  we  have  here  spoken  of  this  instrument,  our  own  in- 
terest, pride  of  country,  and  the  ties  of  a  common  brotherhood,  all 
lead  us,  in  the  fervour  of  a  sincere  patriotism,  to  pray  for  the  proe- 
perity  of  the  active,  intelligent,  and  virtuous  community,  who  have 
committed  their  dearest  interests  to  the  control  of  the  new  consti- 
tution.    The  Address  is  in  these  words : 

'*  The  delegates  of  the  people  in  convention,  having  terminated  their  delthera- 
tions,  present  to  you  the  result  of  their  labors  in  an  amended  constitution  of 
fourteen  articles,  to  be  considered  together,  for  your  adoption.  They  haie 
presented  for  your  separate  consideration,  a  section  relative  to  suffrage,  equally 
applicable  to  the  present  and  proposed  constitution. 

**  In  these  fourteen  articles,  they  have  reorganized  the  legislature ;  established 
more  lii^ited  districts  for  the  election  of  the  members  of  that  body,  and  wholly 
separated  it  from  the  exercise  of  judicial  power.  The  most  important  state 
officers  have  been  made  elective  by  the  people  of  the  state ;  and  moat  of  the 
officers  of  cities,  towns  and  counties,  are  made  elective  by  the  voters  of  the 
locality  they  serve.  They  have  abolished  a  host  of  useless  offices.  They  have 
sought  at  once  to  reduce  and  decentralize  the  patronage  of  the  executive  govern- 
ment. They  have  rendered  inviolate  the  funds  devoled  to  education.  Alter 
repeated  failures  in  the  legislature,  they  have  provided  a  judicial  system,  ade- 
quate to  the  wants  of  a  free  people,  rapidly  increasing  in  arts,  culture,  commerce 
and  population.  They  have  made  provision  for  the  payment  of  the  whole 
state  debt,  auid  the  completion  of  the  public  works  begun.  While  that  debt  is  in 
the  progress  of  payment,  they  have  provided  a  large  contribution  from  the  canal 
revenues  towards  the  current  expenses  of  the  state,  and  sufficient  for  that  par- 
pose,  when  the  state  debt  shall  have  been  paid ;  and  have  placed  strong  safe- 
guards against  the  recurrence  of  debt,  and  the  improvident  expenditure  of  the 
public  money.  They  have  agreed  on  important  provisions  in  relation  to  the 
mode  of  creating  incorporations,  and  the  liability  of  their  members ;  and  have 
sought  to  render  the  business  of  banking  more  safe  and  responsible.  They  have 
incorporated  many  useful  provisions  more  efiectually  to  secure  the  people  in  their 
righu  of  person  and  property  against  the  abuses  of  delegated  power.  Tbey  have 
modified  the  power  of  the  legislature,  with  the  direct  consent  of  the  people,  to 
amend  the  constitution  from  time  to  time,  and  have  secured  to  the  people  of  the 
state,  the  right  once  in  twenty  years  to  pass  directly  on  the  question,  whether 
they  will  call  a  convention  for  the  revision  of  the  constitution. 

'*  These  articles  embrace  all  the  provisions,  agreed  upon  by  the  conveotion,  to 
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ooDstitute  the  constitution  of  the  state.  They  are  of  course  very  numerous,  often 
dependent  one  upon  another,  and  can  be  best  considered,  as  a  whole ;  and  the 
Gonvention  have  not  found  it  practicable  to  separate  them  into  parts  to  be  sep- 
arately passed  upon  by  the  people.  The  convention  have  therefore  presented  the 
subject  in  the  form  that  will  best  enable  the  people  to  judge  between  the  old  and 
the  new  constitution.  If  the  constitution  now  proposed  be  adopted,  the  hap- 
pioees  and  progress  of  the  people  of  this  state,  will,  under  God,  be  in  their  own 
bands." 


Kecenl  ^InurUan  JDcriaionB. 


Supreme  Judicial  Court  of  MassachuseUs,  Suffolk  County ^  March 
Ikrm^  1846,  at  Boston. 

Joshua  H.  Ward,  Assignee  op  Thobcas  Gushing,  v.  Nehemiah  P. 

Mann  et  Ah.^ 

Where  a  cause  of  action  arises  under  certain  rights  acquired  by  a  statute  of  the 
United  States,  and  where  there  is  not  in  the  constitution,  or  the  statute  itself, 
a  limitation  or  restriction  confining  the  jurisdiction  to  the  United  States  courts, 
the  state  courts  may  take  cognizance  of  the  action,  if  in  other  respects  within 
their  ordinary  jurisdiction. 

An  action  may  be  brought  in  a  state  court,  by  the  assignee  of  a  bankrupt,  upon  a 
contract  or  liability  of  a  debtor  of  the  bankrupt,  contracted  previous  to  the 
bankruptcy. 

Tms  was  an  action  by  the  plaintiff,  as  assignee  of  Thomas  Gush- 
ing, a  bankrupt  under  the  bankrupt  law  of  the  United  States  of 
1841,  upon  a  covenant  made  by  the  defendants  with  said  Gushing, 
before  his  bankruptcy.  The  defendants  appeared,  and  filed  the 
following  motion*  "  And  now  the  said  Nehemiah  P.  Mann,  Solon 
Jenkins,  and  Richard  Martin,  move  this  honorable  court  to  quash 
the  writ  and  declaration  in  the  above-named  suit,  because  they  say 
that  it  appears  by  the  said  writ  or  declaration,  that  the  said  Joshua 
H.  Ward  brings  this  suit  as  assignee  under  the  late  bankrupt  law 
of  the  United  States,  of  Thomas  Gushing,  a  bankrupt,  upon  a  co- 


^  This  case  was  brie£y  reported  in  a  former  number  of  the  Law  Reporter,  (Vol. 
8,  p.  538.)  Having  reoently  received  from  Judge  Dewey  the  opinion  of  the  conrt 
as  written  out,  we  take  great  pleasure  in  publishing  it  in  ntenso. — Ed. 

VOL.  IX.  —  NO.  XI.  48 
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venant  alleged  to  have  been  made  by  said  Mann,  Jenkins,  and 
Martin  to  said  Gushing  before  his  bankruptcy;  and  that  such  a 
suit  is  only  cognizable  by  the  circuit  and  district  courts  of  the  Uni- 
ted States.  S.  £•  Sewall,  Attorney  of  said  Mann,  Jenkinsy  and 
Martin." 

The  question  arising  thereon  ^as  argued  by  Fletcher  and  SeiaaU 
for  the  defendants,  and  George  Minot  for  the  plaintiff,  and  subse- 
quently during  the  term  the  following  opinion  was  delivered,  over- 
ruling the  motion. 

Dewey,  J.  The  question  raised  in  the  present  case  is  whether 
the  assignee  of  a  bankrupt  under  the  bankrupt  law  of  the  United 
States,  Slat.  1841,  ch.  9,  can  maintain  an  action  in  the  state  courts 
of  Massachusetts  in  his  own  name  as  such  assignee,  upon  a  con- 
tract under  seal  made  by  the  defendants  with  the  bankrupt  before 
bis  bankruptcy. 

The  defendants  insist  that  such  action  cannot  be  maintained,  and 
this  position  they  attempt  to  support  upon  two  grounds.  1st.  Upon 
general  principles  of  constitutional  law  applicable  to  the  jurisdic- 
tion of  state  courts  in  matters  arising  under  statutes  enacted  by 
the  congress  of  the  United  States.  2.  Upon  the  effect  to  be  given 
to  the  various  provisions  of  the  bankrupt  act  itself,  which,  it  is  con- 
.  tended,  confers  exclusive  jurisdiction  of  all  suits  in  relation  to  the 
property  and  debts  of  the  bankrupt,  upon  the  courts  of  the  United 
States. 

,  The  first  of  these  positions,  it  will  be  readily  seen,  opens  a  wide 
field  for  investigation,  and  upon  a  point  as  to  which  there  has  been 
some  diversity  of  views;  the  question  of  the  respective  jurisdiction 
of  the  state  and  national  tribunals,  being  one  not  always  free  from 
difficulty  and  doubt.  It  was  early  suggested,  that  under  the  pro- 
visions of  the  constitution  of  the  United  States,  art.  3,  providing 
"  that  the  judicial  power  of  the  United  States  shall  be  vested  in 
one  supreme  court,  and  in  such  inferior  courts  as  the  congress  may 
from  time  to  time  order  and  establish,"  an  exclusive  jurisdiction  in 
all'  matters  arising  under  the  laws  of  the  United  States  would  be 
assumed  by  the  courts  of  the  United  States,  to  the  manifest  incon- 
venience of  the  citizens,  and  in  derogation  of  the  right  of  sovereign- 
ty of  the  individual  states.  But  in  opposition  to  this,  the  advocates 
of  the  constitution  declared,  "that  in  every  case  in  which  the  state 
courts  were  not  expressly  excluded  by  the  acts  of  the  nalional  le- 
gislation, the  state  courts  will  take  cognizance  of  the  causes  to 
which  those  acts  may  give  birth.  The  judiciary  power  of  every 
government  looks  beyond  its  own  local  or  municipal  laws,  and  in 
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civil  cases  lays  hold  of  all  subjects  of  litigation  between  parties 
within  its  jurisdiction^  though  the  causes  of  dispute  are  relative  to 
the  laws  of  the  most  distant  part  of  the  globe."  (Federalist,  No.  82.) 
Practically,  it  was  soon  found  that  the  course  of  legislation  by  con- 
gress was  sufficiently  liberal  in  the  matter  of  jurisdiction  of  the 
state  courts,  for  in  many  instances  direct  enactments  were  made, 
authorizing  not  only  civil  actions  in  certain  cases  arising  under  the 
laws  of  the  United  States  to  be  instituted  in  the  state  courts,  but 
also  conferring  on  the  state  courts  to  some  extent  a  concurrent  ju- 
risdiction, in  the  matter  of  crimes  and  offences,  arising  wholly  under 
the  laws  of  the  United  States.  To  some  extent  a  latitudinarian 
construction  prevailed  as  to  the  extent  of  jurisdiction  of  the  state 
courts,  in  the  early  period  following  the  adoption  of  the  constitu- 
tion of  the  United  States.  The  statutes  of  congress  conferring 
upon  the  state  courts  the  authority  to  take  cognizance  of  criminal 
offences  punishable  only  under  such  statutes,  to  sustain  actions  qui 
tarn  to  recover  penalties  and  forfeitures  solely  accruing  under  Uni- 
ted States  legislation,  and  others  of  like  character,  have  in  later 
periods  been  generally  deemed  unauthorized  enactments.  But  ac- 
tions upon  contracts  or  bonds  executed  in  reference  to  some  duty 
or  liability  arising  under  a  statute  of  the  United  States,  and  creat- 
ing debts  or  obligations  differing  in  no  other  respect  from  those 
within  the  ordinary  state  jurisdiction,  have  been  directly  sanctioned 
by  judicial  decisions.     United  States  v.  Dodge^  (14  Johns.  95.) 

The  jurisdiction  assumed  by  the  state  courts  in  matters  arising 
undet  the  United  States'  laws,  has  not  been  limited  to  the  cases 
where  jurisdiction  has  been  expressly  conferred  upon  them  by  the 
statute  itself.  IndependcQtly  of  any  such  source  of  authority  given 
them  in  direct  terms,  it  seems  to  have  been  always  maintained,  that 
where  there  was  not  in  the  constitution,  or  the  statute  itself,  a  lim- 
itation or  restriction  confining  the  jurisdiction  to  the  United  States' 
courts,  and  thus  excluding  state  jurisdiction,  the  fact  that  the  cause 
of  action  arose  under  certain  rights  acquired  by  a  statute  of  the 
United  States,  was  no  sufficient  objection  to  the  jurisdiction  of  a 
state  court.  The  practice  under  the  earlier  bankrupt  law,  (Stat, 
of  April  4,  1800,)  of  instituting  actions  by  assignees  appointed 
under  the  provisions  of  that  law,  in  the  state  courts,  was  very  gen- 
eral, but  I  have  searched  in  vain  for  any  case  where  the  right  to 
institute  such  actions  was  controverted  or  denied.  Cases  of  this 
character  are  found  in  Brawn  v.  Cummings^  (2  Caines,  38)  ;  Bar* 
stow  V.  Adamsj  (2  Day,  70) ;  Assignees  of  Barclay  v.  Carson^  (1 
Haywood,  243) ;  KeUy  v.  HoldsMp^  (1  Brown  Penn.  R.  36) ; 
.  Sullivan  v.  Bridge,  (1  Mass.  E.  511.)    These  cases  were  strongly 
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contested,  and  many  of  them  by  eminent  counsel.  Though  con- 
tested  on  the  point  of  the  right  of  the  assignee  to  institute  a  suit, 
the  objection  relied  upon  was  one  arising  from  the  nature  of  the 
claim  in  the  particular  case.  The  broader  ground  that  an  assignee 
of  a  bankrupt  could  in  no  case  maintain  an  action  in  a  state  court, 
was  not  suggested,  though  equally  fatal  to  the  action,  if  that  posi- 
tion be  now  well  taken.  I  apprehend  that  the  able  and  learned 
Commentaries  of  Chancellor  Kent,  and  Mr.  Justice  Story,  in  which 
the  question  of  state  jurisdiction  in  matters  arising  under  the  United 
States'  laws,  is  considered,  will  furnish  no  authority  for  sustaining 
the  position  that  the  state  courts  can  exercise  no  jurisdiction  in 
matters  arising  under  the  provisions  of  a  statute  of  the  United 
States.  On  the  contrary,  Mr.  Justice  Story  (3  Com.  on  the  Con- 
stitution, ^  1749,)  says,  ^^  Congress  may  indeed  permit  the  state 
courts  to  exercise  a  concurrent  jurisdiction  in  many  cases,  but 
those  courts  then  derive  no  authority  from  congress  over  the  sub- 
ject-matter, but  are  simply  left  to  the  exercise  of  such  jurisdiction 
as  is  conferred  on  them  by  the  state  constitution  and  laws."  Chan- 
cellor Kent  (vol.  1,  p.  372,)  says,  "  State  courts  may,  in  the  exer- 
cise of  their  ordinary,  original,  and  rightful  jurisdiction,  incident- 
ally take  cognizance  of  cases  arising  under  the  constitution,  the 
laws  and  treaties  of  the  United  States." 

And  this,  I  suppose,  is  the  true  principle  upon  which  the  juris- 
diction is  in  such  cases  exercised  ;  not  upon  the  ground  of  a  judi- 
cial authority  conferred  as  such  by  a  law  of  the  United  States,  but 
as  the  ordinary  jurisdiction  of  the  state  court,  acting  indeed  in  the 
particular  case  upon  legal  rights  which  may  have  been  created,  or 
materially  affected  by  the  legislation  of  congress.  The  state  courts 
are  to  give  force  and  effect  to  a  law  of  congress  as  the  supreme 
law  of  the  land.  It  is  the  law  of  Massachusetts,  as  much  so  as  a 
statute  enacted  by  her  own  legislature,  deriving  its  vitality  from 
another  source,  but  of  equal,  and  it  may  be  a  paramount  authority. 

These  views  furnish  the  answer  to  the  argument  for  the  defend- 
ants drawn  from  the  course  of  decisions,  which  have  so  generally, 
but  not  universally  been  made  in  the  state  courts,  denying  the  au- 
thority of  assignees  of  a  bankrupt  under  a  foreign  bankruptcy,  to 
maintain  actions  in  the  state  courts  in  their  names,  and  in  their 
capacity  of  assignees.  These  were  cases  of  assignees  created  as 
such  solely  by  foreign  governments,  and  by  force  of  laws  not  ope- 
rative in  the  states  composing  our  Union.  To  have  permitted 
actions  to  be  instituted  by  such  assignees,  would  probably  have 
required  the  giving  full  force  and  effect  to  the  assignment  in  bank- 
ruptcy, in  transferring  the  property  of  the  bankrupt  that  might  be 
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i^ithin  our  jurisdiction,  to  the  prejudice  of  the  interests  of  creditors 
living  in  this  commpnwealth.  Probably  much  upon  the  same  prin- 
ciple and  for  the  same  reason  that  we  refuse  to  sustain  actions  in 
the  name  of  administrators  or  executors  appointed  by  the  authority 
and  under  the  laws  of  other  states,  that  we  may  not  aid  in  the 
^vrithdrawal  of  assets  from  our  own  jurisdiction,  without  first  se- 
curing  the  proper  distribution  among  our  domestic  creditors. 

But  we  stop  here.     We  give  full  force  and  effiect  to  the  laws  of 
other  states  creating  bodies  corporate,  and  investing  certain  indi- 
viduals with  power  to  sue  in  a  corporate  name.     Nobody,  we  sup- 
pose, would  doubt  the  propriety  of  maintaining  an  action  in  the 
name  of  a  corporation,  legally  created  such  by  a  statute  of  the 
United  States.    Without  pursuing  the  illustration  further,  we  thhik, 
so  far  as  the  point  under  consideration  is  involved,  the  true  princi- 
ple is  very  clear.     The  national  government  has  the  power  to  pass 
a  bankrupt  law,  to  declare  what  shall  constitute  acts  of  bankruptcy, 
and  under  what  circumstances  a  debtor  shall  be  deprived  of  all 
personal  control  of  his  property,  and  to  provide  for  the  appoint- 
ment of  his  legal  representative,  and  vest  in  such  representative  all 
the  rights  of  the  bankrupt,  as  to  the  institutioa  of  suits  at  law  in  his 
own  name,  as  fully  and  effectually  as  the  same  would  vest  in  an 
administrator,  appointed  by  the  provisions  of  a  state  law.     It  was 
strongly  urged,  that  to  sustain  the  action  would  be  in  violation  of 
the  general  rule,  that  a  chose  in  action  must  be  enforced  by  a  suit 
in  the  nan>e  of  the  original  promisee.     But  in  truth  there  is  no 
more  a  violation  of  this  general  principle  in  one  case  than  the 
other.    In  both,  the  original  party  who  should  thus  sue  in  his  own 
name  has  ceased  to  exist,  as  a  legal  person  capable  of  instituting  a 
suit  on  the  contract.     The  bankrupt  law,  sect.  3,  tests  all  the  pro- 
perty in  the  assignee,  and  confers  upon  him  full  power  to  sue,  as 
full  as  the  bankrupt  had  ;  and  a  debt  due  to  the  bankrupt  from  any 
person  is  such  right  of  property,  and  does  therefore  vest  in  the  as- 
signee, as  was  held  in  Mitchell  v.  Great  Works  Milling  and  Man^ 
vfacturing  Company^  (2  Story  B.  658.)     Such  assignees  thereby 
become  the  legal  representative  of  Uie  bankrupt,  and  entitled  to 
sue  in  their  own  names  in  the  capacity  of  assignees,  and  this  by 
force  of  a  general  law  having  effect  throughout  the  whole  Union. 
2.  We  are  then  brought  to  the  second  question,  whether  the  statute 
itself  (St.  1841,  c.  9,)  has  given  exclusive  jurisdiction  in  all  that  con- 
cerns the  property,  real  and  personal,  of  the  bankrupt,  to  the  courts 
of  the  United  States.     80  many  practical  inconveniences  would  re- 
sult from  such  a  construction  of  the  statute,  and  it  is  so  far  at  van* 
aoce  with  the  ordinary  course  of  legislation,  in  withdrawmg  the  ccd* 
48* 
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lection  of  debts  from  the  local  tribunals,  that  it  may  reasonably  be 
required  that  the  party  asserting  the  proposition  should  estaUish  it 
by  clear  and  obvious  provisions,  found  in  the  terms  of  the  statute. 
This  exclusive  jurisdiction  in  the  courts  of  the  United   States  is 
supposed  to  be  conferred  by  the  provisions  of  the  6th  sect,  of  the 
act,  ^^  that  the  district  court  in  every  district  shall  have  jurisdictioii 
in  all  matters  and  proceedings  in  bankruptcy  arising  under  this 
act,"  and  in  the  further  provision  in  the  same  section  giving  juris- 
diction '^  as  to  all  acts,  matters  and  things  to  be  done  under  and  in 
virtue  of  the  bankruptcy."     It  is  conceded,  that  here  is  given  full 
jurisdiction  to  the  district  courts  in  the  matter  above  recited  ;  but 
this  may  be  so,  and  yet  the  jurisdiction  may  not  be  exclusive,  as 
the  words  of  the  statute  may  have  their  full  force  and  effect  with- 
out construing  them  as  imposing  absolute  restrictions  upon  the 
state  courts  in  the  matter  of  jurisdiction  in  the  same  subjects.    The 
provision  of  the  third  section,  that  '^  the  assignees  may  sue  aud  de- 
fend, subject  to  the  orders  and  directions  of  such  court/'  is  cited 
as  sustaining  the  exclusive  jurisdiction  of  the  courts  of  the  United 
States,  in  all  suits,  but  fails  of  sustaining  that  position.     In  the  case 
Exparie  Christy,  (3  Howard,  319,)  Story,  J.  in  giving  the  opinion 
of  the  court,  seems  to  consider  that  the  phrase  **  subject  to  the  or- 
ders and  directions  of  the  district  court,"  was  intended  to  give  the 
district  court  supervision  over  cases  pending  in  the  state  courts,  as 
well  as  those  pending  in  the  district  courts.     Not  that  the  state 
courts  might  not  entertain  jurisdiction  in  relation  to  the  property  of 
the  bankrupt,  or  aid  in  enforcing  the  collection  of  debts  due  the 
bankrupt,  but  that  such  suits  while  pending  in  the  state  courts  were 
under  the  control  and  supervision  of  the  courts  of  the  United 
States.     "  Congress,"  it  is  said,  "  did  not  intend  to  trust  the  work- 
ing of  the  bankrupt  system  solely  to  the  courts  of  twenty-six  states." 
In  the  diversity  of  views  which  have  existed  upon  the  subject  of 
the  supervision  that  may  be  exercised  over  the  proceedings  in  the 
state  courts  by  the  United  States  courts,  no  judicial  opinions  that 
have  been  given  have  assumed  the  position,  that  the  state  courts 
were  absolutely  excluded  from  entertaining  suits  concerning  the 
property  or  debts  of  a  bankrupt.     The  point  of  controversy  has 
been,  not  whether  the  slate  courts  might  not  take  jurisdiction  of 
suits  in  relation  to  the  property  of  the  bankrupt,  when  acting  in  co- 
operation with  the  courts  of  the  United  States,  and  governed  by 
their  decisions,  and  applying  their  rules  of  law,  but  whether  the 
United  States  courts  had  not  a  controlling  power  that  might  be 
exercised.    See  MUchel  v.  Oreat  Works  Milling  and  Manufaciur- 
ing  Company^  (2  Story  R.  668.) 
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It  was  further  urged  in  the  arguments  for  the  defendants,  that 
the  provisions  of  sect.  8  of  the  bankrupt  act,  that  no  suit  at  law  or 
in  equity  shall  in  any  case  be  maintained  touching  the  property  of 
the  bankrupt  '^  in  any  courts  whatever,  unless  the  same  shall  be 
brought  within  two  years  after  the  declaration  and  decree  of  bank- 
ruptcy," clearly  supposes  that  an  exclusive  jurisdiction  of  all  suits,  in 
a  matter  concerning  the  property  of  a  bankrupt,  is  vested  in  the  courts 
of  the  United  States.  We  do  not  perceive  that  this  consequence 
follows.  If  the  provision  be  a  general  one,  as  its  words  import, 
and  it  is  intended  to  apply  to  all  cases  in  bankruptcy,  it  is  a  statute 
of  binding  efficacy  everywhere,  and  will  be  regarded  as  well  in 
the  state  courts  as  in  those  of  the  United  States.  It  will  not,  like 
the  ordinary  statute  of  limitations,  be  deemed  a  local  law  to  be  ad- 
ministered in  the  particular  local  state  in  which  it  was  enacted,  but 
a  general  law,  applicable  to  each  and  every  state  of  the  Union, 
and  to  be  of  force  and  effect  in  all  courts,  state  and  national. 

As  yet,  the  statute  is  too  recent  to  authorize  us  to  expect,  in  the 
volumes  of  the  reports  of  the  various  state  courts  that  have  been 
published,  to  find  many  cases  of  suits  by  assignees  under  the  bank- 
rupt act  of  1841.  We  doubt  not  that  many  such  suits  will  appear 
hereafter.  Two  such  cases  are  already  before  us.  In  the  matter 
of  Comwdl^  (7  Watts  &  Serg.  305,)  where  a  question  arose  as  to 
the  right  of  property  in  the  avails  of  certain  real  estate,  the  as- 
signees of  a  bankrupt  were  parties,  claiming  the  same  in  their 
capacity  of  assignees,  and  their  claim  was  allowed,  and  the  money 
ordered  to  be  paid  to  them.  In  Laflin  v.  Day,  (6  Met.  280,)  a 
writ  of  error  was  sued  out  by  an  assignee,  and  though  contested 
on  other  grounds,  neither  in  this  or  the  preceding  case  was  any 
doubt  suggested  as  to  the  jurisdiction  of  a  state  court,  of  an  action 
by  an  assignee  on  contracts  and  liabilities  of  the  debtors  of  the 
bankrupt.  The  result  to  which  we  come  is  that  the  state  courts 
have  jurisdiction  in  cases  like  the  present.  That  no  exclusive 
jurisdiction  in  suits  concerning  the  property  of  the  bankrupt  at- 
taches to  the  courts  of  the  United  States,  in  consequence  of  the 
rights  of  the  assignee  being  acquired  wholly  under  a  law  of  the 
United  States ;  nor  is  it  created  by  any  provisions  of  the  act  itself 
limiting  and  restraining  suits  by  assignees,  and  requiring  them  to 
be  instituted  exclusively  in  the  courts  of  the  United  States. 

Motion  to  dismiss  overruled. 
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Supreme  Judicial  Courts  Massachusetts^  January^  1847,  at  BosUm, 

hi  THE   Matter  of   Joseph  W.  Kihball,  Patrick  Murray,  akd 

Stone. 

The  Tolanteers,  raised  nnder  the  act  of  congress  of  May,  1846,  proTidin^  for  the 
raising  of  military  forces  for  the  Mexican  war,  are  not  militia,  nor  a  part  oftba 
regular  army,  bat  a  distinct  species  of  the  military  force  of  the  Uaited  States, 
partaking  somewhat  of  the  character  of  both. 

The  raising  of  such  a  volunteer  force,  by  congress,  is  constitutional. 

The  enlistment  in  such  volunteer  force  is  in  the  nature  of  a  contract ;  and  the 
obligation  of  the  volunteers  to  serve  depends  upon  that  contract. 
-  The  enlistment  of  minors  in  such  volunteer  companies,  without  the  coaseot  of 
their  parents,  masters  or  guardians,  is  invalid. 

Whether  the  appointment  of  the  officers,  in  a  company  composing  a  part  of  such 
volunteer  force,  by  the  governor  of  the  state  in  which  the  company  is  raised, 
is  constitutional  or  legal,  —  quaret  But  the  volunteers  are  estopped  taking 
advantage  of  the  objection  on  habtas  corpus. 

It  seems,  that  under  the  act  of  1846,  it  is  optional  with  the  government,  to  make 
the  election,  in  the  outset,  that  the  volunteers  shall  serve  during  the  war ;  and 
if  the  volunteers  enlist  with  notice  of  such  election,  they  are  bound  by  their 
assent. 

These  were  cases  of  habeas  corpus.  Einnball  and  Murray  were 
two  minors,  who  had  enlisted  in  company  B  of  the  first  regiment 
of  Massachusetts  volunteers  for  the  Mexican  war,  commanded  by 
Captain  Wright,  and  had  been  mustered  into  service.  The  case 
of  Kimball  was  commenced  by  the  petition  of  his  father.  Murray 
was  an  alien,  and,  at  the  time  of  his  enlistment,  was  in  the  employ 
and  under  the  charge  of  James  Dorcey,  as  an  apprentice.  Subee- 
quent  to  his  enlistment,  letters  of  guardianship  were  taken  out  by 
Dorcey,  and  Murray  was  brought  in  upon^  his  petition.  Both  of 
these  boys  had  enlisted  without  the  consent  of  their  parents  or 
guardians.  The  claim  of  Kimball  to  be  discharged  rested  mainly 
on  the  fact  of  his  minority.  Murray's^ischarge  was  claimed  upoa 
the  same  ground,  and  on  the  additional  one  of  his  being  a  British 
subject. 

Stone  was  also  a  minor,  who  had  enlisted  and  had  been  mus- 
tered in  company  A,  (Captain  Webster's.)  He  was  brought  in 
on  the  petition  of  his  mother.  The  points  raised  by  his  counsel 
were  the  following :  — (1)  That  the  forces  contemplated  to  be 
raised  by  the  act  of  congress  of  May,  1846,  if  they  have  any  con- 
stitutional existence,  are  not  of  the  "  militia,"  but  of  the  "  army/'  " 
or  general  military  force  of  the  United  States ;  —  (2)  That  the 
provisions  of  the  act,  directing  that  certain  oflicers  "  shall  be  ap- 
pointed in  the  manner  prescribed  by  law  in  the  several  states  aod 
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territories,  to  which  the  companies  shall  respectively  belong,"  is 
unconstitutional ;  inasmuch  as  the  constitution  of  the  United  States 
expressly  says  that  oflScers  of  the  United  States  shall  be  nominated, 
and,  by  and  with  the  advice  and  consent  of  the  senate,  shall  be 
appointed,  by  the  president  of  the  United  States.  That  the  officers 
commissioned  by  the  governor  of  Massachiiisetts  have  no  right  to 
detain  the  petitioners ;  nor  are  the  petitioners  in  any  way  bound 
by  their  contract  of  enlistment.  That  the  president  was  to  accept 
the  volunteers  in  "  companies,"  not  as  individuals  ;  that  therefore 
the  offer  of  the  "  company,"  and  the  contract  of  enlistment  founded 
thereon,  were  void,  —  the  officers  not  being  appointed  in  pursu- 
ance of  the  provisions  of  the  constitution  of  the  United  States,  and 
the  said  company  having  no  constitutional  existence.  (3)  That  the 
contract  of  enlistment  is  iUegal^  by  the  action  of  the  federal  gov- 
ernment, inasmuch  as  the  act  of  congress  provides,  that  it  shall  be 
for  "  twelve  months  or  during  the  war,"  whereas,  by  the  direction 
of  the  secretary  of  war,  it  is  "  during  the  war."  (4)  That  it  is 
illegal  by  the  action  of  the  state  government,  inasmuch  as  it  has 
been  entered  into  by  a  wrongful  use  and  perversion  of  the  militia 
laws  of  the  commonwealth,  so  as  to  be  a  fraud  upon  those  laws. 
(5)  That  minors  are  not  bound  by  their  contract  of  enlistment 
under  the  act  of  May,  1846. 

Benjamin  Rand^  for  Kimball. 

Thomas  H.  Russell^  for  Murray. 

Charles  Sumner  and  John  A.  Andrew^  for  Stone. 

Charles  L.  Woodbury^  for  the  respondents. 

Shaw,  C.  J.  delivered  the  opinion  of  the  court.  He  said  that  it 
was  obviously  a  matter  of  regret,  that  questions  of  so  high  import- 
ance, involving  the  construction  of  the  constitution  of  this  statfe, 
and  that  of  the  United  States,  should  arise  upon  a  summary  pro- 
cess, like  this,  which  rendered  it  necessary  to  decide  those  questions 
promptly,  and  without  the  thorough  and  careful  investigation  which 
was  desirable. 

The  first  question  was,  whether,  in  this  particular  species  of  serv- 
ice, minors  could  enter  into  a  binding  engagetnent  to  serve,  without 
the  consent  of  their  parents,  masters  or  guardians.  The  respond- 
ents contended  that  they  could  do  so,  whether  these  volunteers 
were  to  be  considered  as  militia,  or  as  United  States  troops ;  that 
congress  had  the  power  to  make  laws,  and  had  made  laws,  provid- 
ing for  such  enlistment.  The  petitioners  contended,  that  if  congress 
had  such  power,  they  must  exercise  it  in  express  terms.     The 
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question  in  relation  to  minors  in  the  naval  service  came  before  ihm 
court  in  the  case  of  Commonwealth  v.  Dowries^  (24  Pick.  B.  2^,) 
and  it  was  then  decided,  that  if  a  minor  be  enlisted,  under  an  aet 
of  congress,  in  the  army  or  navy,  without  the  consent  of  \m 
father  or  guardian,  the  court  will  discharge  him  from  such  en- 
listment, upon  the  application  of  the  father  or  guardian,  unless 
it  appear,  by  the  express  words  of  the  act,  or  by  necessary 
implication,  that  congress  intended  to  dispense  with  the  neces- 
sity of  such  assent.  The  argument  was  this.  The  army  was 
to  be  filled  by  enlistment.  The  enlistment  was  a  contract. 
That  contract  depended  on  the  statute  under  which  the  enlistnient 
was  made.  The  statute  was  in  the  nature  of  an  offer,  and  the  en- 
listment was  an  acceptance  of  that  offer  ;  and  when  completed,  it 
had  all  the  elements  of  a  contract.  When  the  law  provided  for 
enlistment  by  contract,  it  implied  that  the  contract  should  be  made 
with  persons  capable  of  making  it.  There  were  two  objections 
against  the  capacity  of  minors  to  make  such  a  contract.  (1)  By 
the  common  law,  under  which  the  social  relations  and  capacities  of 
persons  were  determined  in  the  several  states,  —  for  those  were 
not  fixed  by  statute,  but  the  laws  of  the  state  had  so  far  adopted  the 
common  law  by  necessary  implication,  —  by  the  common  law,  then, 
minors  were  not  competent  to  enter  into  contracts  for  the  employment 
of  their  time,  nor  to  incur  obligations  that  would  be  binding,  except 
with  certain  exceptions,  such  as  those  which  were  for  their  own 
benefit.  (2)  The  other  reason  was,  that  other  persons,  their  pa- 
rents, masters  and  guardians,  had  a  right  of  control,  and  of  direc- 
tion  over  them,  and  of  the  superintendence  of  their  education. 

The  precise  question  was,  whether  the  acts  of  congress  giving 
authority  to  enlist,  in  general  terms,  without  specifying  whether 
minors  should  or  should  not  have  the  pow^r  to  enlist,  did,  of  ne- 
cessity, embrace  minors.  The  court  were  strongly  inclined  to  think, 
that  congress  had  the  power  to  pass  an  act,  which  should  give  mi- 
nors the  capacity  to  enlist,  without  the  consent  of  their  parents  or 
guardians,  in  a  case  of  urgent  necessity.  But  the  question  here 
was,  whether  minors  were  included  in  the  general  terms  of  soch 
acts,  without  express  words.  The  tendency  of  the  authorities,  and 
of  legislation  upon  this  subject,  went  to  show  that  they  were  not 
Acts  had  been  passed,  in  express  terms  giving  minors  this  capacity. 
In  December,  1814,  during  the  darkest  period  of  the  last  war  with 
England,  it  being  necessary  to  fill  the  ranks  of  the  army,  an  act 
was  passed,  repealing  a  previous  statute  which  required  the  consent 
of  parents  and  guardians,  and  providing  with  great  care  that  mi- 
nors might  be  enlisted  without  such  consent.    This  law  was  re- 
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peftled  in  March,  1815,  having  been  in  force  only  about  four  months ; 
and  peace  having  been  made  in  the  mean  time,  so  that  the  public, 
urgent  necessity  no  longer  existed.     This  act  carefully  provided 
for  the  rights  of  those  enlisting,  aud  gave  them  four  days  to  recon- 
sider, and  to  withdraw,  if,  upon  sober,  second  thought,  they  should 
so  elect ;  and  also  provided,  that  in  the  case  of  an  apprentice  en- 
listing without  the  consent  of  his  master,  the  latter  should  be  enti- 
tled to  receive  a  proportion  of  the  bounty  money.     The  passage  of 
acts,  including  minors  in  express  terms,  would  seem  to  exclude  the 
oonclusion,  that  an  enlistment  without  the  consent  of  parents,  mas- 
ters, or  guardians  was  authorized,  by  the  general  terms  of  the  act 
of  1S46.     Supposing,  therefore,  that  this  is  not  militia  service,  and 
depends  upon  the  stipulations  of  the  party  himself,  a  minor  cannot 
be  held  by  his  enlistment,  made  without  the  consent  of  his  parent, 
master  or  guardian.     But  in  the  militia  service,  he  may  be  so  held. 
The  second  question,  therefore,  was  whether  the  volunteer  was 
a  militia  man.     The  distinction  between  the  regular  army  and  the 
militia  was  carefully  marked  by  the  constitution.     The  government 
had  the  power  to  raise  and  maintain  an  "  army  ; "  and  also  to  era- 
ploy  the  "  militia"  in  certain  exigencies,  as  to  suppress  insurrection, 
to  repel  invasion,  and  to  execute  the  laws.     It  had  been  argued, 
that  every  species  of  military  force  must  fall  under  one  of  these 
two  great  heads.     The  court  could  not  conceive  it  so.     These 
were  the  two  most  important  branches  of  military  force;  —  but 
under  the  general  authority  of  congress  to  maintain  an  army,  which 
the  court  thought  should  have  a  broad  and  liberal  construction, 
they  had  power  to  raise  any  species  of  military  force  which  should 
be  found  necessary.     The  act  of  May,  1846,  provided  distinctly 
for  the  employment  of  the  militia,  naval  and  military  forces  of  the 
United  Stales,  and  also  for  the  raising  of  50,000  volunteers.     The 
latter  appeared  to  be  a  distinct  class  of  military  force,  partaking 
partly  of  the  character  of  both  of  the  two  great  classes.     This  act 
necessarily  implied  some  means  of  organizing  these  volunteers,  by 
which  they  should  be  formed  into  companies  and  regiments.     The 
provision   that  the  officers  were  to   be  appointed  according  to 
the  laws  of  the  states,  was  intended  to  adopt  the  laws  of  the  sev- 
eral states,  to  that  extent  and  for  that  purpose. 

This  species  of  military  force  was  intended  to  supersede  the  ne- 
cessity of  a  draft.  A  draft  of  the  militia  was  a  selection  by  lot, 
and  the  essence  of  the  employment  was  this  designation,  and  not 
a  contract.  But  in  the  case  of  these  volunteers,  the  foundation  of 
their  liability  was  their  own  voluntary  undertaking,— their  own 
contract.    Their  term  of  engagement  was  a  different  period  from 
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that  provided  by  law  for  the  militia.  The  whole  body  of  the  M» 
sachusetts  militia  were  considered  as  enrolled,  and  a  certain  portion 
of  them  were  formed  into  volunteer-  companies,  charged  with  par- 
ticular duties,  but  still  being  militia,  and  their  liabilities  being  lim- 
ited as  militia.  They  were  very  different  from  the  present  volon- 
teers,  who  were  engaged  to  serve  in  a  separate  and  distinct  service. 

The  court  thought  it  was  competent  for  congress  to  authorize 
this  species  of  military  forces  and  for  them  to  engage  to  serve. 
They  did  not  call  them  the  regular  army ;  but  they  were  not  "  mili- 
tia," and  were  only  held  by  the  voluntary  engagement  of  the  indi- 
viduals. The  raising  of  this  force  was  a  great  relief  to  the  body  of 
militia,  to  whom  it  would  have  been  a  great  hardship  to  be  drawn 
from  their  business  and  regular  pursuits.  A  substitute  was  found| 
by  permitting  those,  themselves  perhaps  members  of  the  militia,  bat 
willing  to  serve  as  volunteers,  to  enlist  in  this  service. 

It  was  their  own  undertaking  which  bound  them  to  serve  beyond 
the  term  of  six  months,  provided  by  law  as  the  term  of  militia  ser- 
vice. It  appeared  to  the  court,  that  all  who  had  enlisted,  whether 
over  or  under  twenty-one  years  of  age,  had  engaged  with  their 
own  consent.  It  had  been  argued  that  they  had  not,  and  that  they 
were  only  companies  of  militia.  This  seemed,  to  the  court,  to  be 
contrary  to  the  intent  and  spirit  of  the  act.  The  case  appeared  to 
be  this.  A  proclamation  had  been  made  by  the  military  authority 
of  the  state,  giving  notice  of  the  call  for  volunteers.  These  indi- 
viduals became  members  of  their  several  companies,  with  the  un- 
derstanding that  this  proclamation  had  been  made.  They  made 
an  offer  of  their  services  to  the  government,  and  the  offer  had  been 
accepted.  This  constituted  a  contract.  They  enlisted  under  the 
act  of  1846,  their  enlistment  was  accepted,  and  they  were  received 
into  the  service  of  the  United  States.  They  were  styled,  in  the 
muster  roll,  not  Massachusetts  militia,  not  the  army  of  the  United 
States,  but  Massachusetts  volunteers,  called  into  th^  service  of  the 
United  States  by  the  president,  under  the  act  of  May,  1846,  and  lo 
serve  during  the  war  with  Mexico. 

It  had  been  argued,  that  no  one  was  bound  by  the  enlistment, 
because  it  was  unconstitutional  and  illegal.  The  court  would  al- 
ways approach  with  great  caution  the  decision  of  a  question,  involv- 
ing the  constitutionality  of  a  statute,  enacted  under  the  regular 
forms  of  procedure,  even  in  the  case  of  an  act  of  the  state  legislature, 
and  much  more  so  in  the  case  of  an  act  of  congress.  In  a  case  of 
manifest  usurpation  of  authority,  the  judiciary  were  bound  to  declare 
it  such,  without  regard  to  consequences ;  but  it  must  be  a  clear  case, 
there  must  be  time  for  deliberate  examination,  and  it  must  appear 
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to  be  manifestly  a  usurpation  of  power,  before  the  court  will  pro- 
nounce it  unconstitutional.  It  was  objected,  that  these  volunteers 
-were  not  engaged  in  a  manner  contemplated  by  the  constitution, " 
and  that  the  mode  of  organization  was  illegal.  The  provision  of 
the  act  of  1846,  that  the  volunteers  were  to  serve  for  one  year,  or 
during  the  war,  unless  sooner  discharged,  was  somewhat  ambigu- 
ous, but  it  would  seem  that  it  might  be  optional  with  the  govern- 
ment to  make  the  election,  in  the  outset,  whether  the  volunteers 
should  serve  for  one  year,  or  should  serve  during  the  war.  They 
bad  made  the  election,  and  the  volunteers  had  assented  to  it,  by 
enlisting  on  those  terms. 

In  regard  to  the  legality  of  the  mode  of  organizing  the  companies, 
the  court  had  not  thought  it  necessary  to  come  to  a  decisive  opinion. 
Some  of  the  court  thought  the  organization  legal  and  regular.  Othejrs 
entertained  doubts ;  and  as  the  question  was  one  of  importance, 
and  one  which  would  require  research  iuid  deliberation,  the  court 
had  postponed  it,  until  such  time  as  it  should  become  necessary  to 
decide  it.  But  they  were  of  opinion,  that  this  was  an  objection 
which  these  petitioners  were  not  entitled  to  make,  on  this  summary 
process.  There  were  two  distinct  questions  which  had  been  made, 
(1)  whether  the  volunteers  were  bound  to  serve,  and  (2)  whether 
the  organization  was  legal.  The  court  held  that  congress  had  a 
right  to  constitute  this  species  of  military  force,  and  had  done  so. 
But  it  was  a  very  grave  question, —  at  least  it  seemed  so  to  a  por- 
tion of  the  court, —  whether,  whenever  a  part  of  the  United  States 
army,  or  a  ship  of  war,  should  come  within  the  jurisdiction  of 
Massachusettes,  any  one  of  the  men  might  call  in  question  the  reg- 
ularity of  the  authority  or  organization  under  which  they  were  held, 
on  the  summary  process  of  habeas  corpus.  But  however  that 
might  be,  the  petitioners  were  bound  by  their  engagement,  and 
could  not  avail  themselves  of  this  objection,  on  this  process. 

The  petitioners  were  bound,  not  as  militia,  but  by  their  own  en- 
gagement, and  if  minors,  they  could  not  be  held,  unless  their  en- 
listment had  been  with  the  consent  of  their  parents,  masters  or 
guardians.  Those  of  the  petitioners,  therefore,  who  were  within 
this  predicament,  were  entitled  to  a  discharge. 

Kimball  and  Murray  appearing,  by  the  evidence  in  the  case,  to 
come  within  the  principles  laid  down  by  the  court,  were  ordered  to 
be  discharged.  There  having  been  no  evidence  upon  this  point 
submitted  to  the  court  in  the  case  of  Stone,  it  became  necessary  to 
inquire  farther  into  the  facts. 

VOL.  IX.  —  NO.  XI.  49 
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Supreme  Judicial  Courts  Massachusetts^  Fdfruarjfj  1847,  ai  Boston. 
James  HtjnnewelL|  PErmoNn. 


Whether  the  supreme  judicial  court  of  Masaachusetts  hate  the  power  to  : 
writs  of  prohibition,  to  any  persons  or  corporations,  except  to  judicial  iribonalts 
or  to  persons  or  bodies  exercising  powers  judicial  or  quasi  judicial, — qtttert. 

Towns  have  not  the  power  to  raise  and  appropriate  money  by  rote,  for  asj  pai^ 
poses,  except  for  those  for  which  the  power  has  been  given  them  by  statate,  or 
has  been  pxercised  by  ancient,  uniform  and  well  established  custom. 

A  writ  of  prohibition  is  a  proceeding  at  law,  and  the  petition  must  be  heard  aod 
tried  in  the  county  in  which  the  parties  live.  But,  when  there  is  no  court  siu 
ting  at  the  time,  in  that  county,  the  petition  may  be  presented  in  another  county, 
and  made  returnable  in  the  proper  oounty. 

The  decision  in  Stettony,  Xemplon,  (13  Mass.  973,)  that  towns  have  no  anfhoii- 
ty,  in  time  of  war  and  danger  from  hostile  invasion,  to  raise  moipey  to  give 
additional  wages  to  the  militia,  and  for  other  purposes  of  defence,  affiroied. 

This  was  an  application  to  the  court,  to  grant  a  writ  of  prohibi- 
tion, directed  to  the  treasurer  of  the  town  of  Charlestown,  and 
an  executive  committee  chosen  in  a  town  roeeUng,  in  order  to  re- 
strain and  prohibit  them  from  paying  out  the  sum  of  fifteen  hundred 
dollars,  which  had  been  voted  by  the  town,  to  be  paid  by  the  trea- 
surer, out  of  any  moqeys  in  the  town  treasury,  to  the  executive 
committee  aforesaid,  to  be  distributed  to  the  company  of  volunteers, 
raised  in  that  town  for  the  Mexican  war.  It  was  argued  ezparte^ 
by  8.  Bartl£tt  and  George  Farrar  for  the  petitioner  ;  there  being 
no  appearance  on  behalf  of  the  officers  of  the  town. 

Shaw,  C.  J.  delivered  the  opinion  of  the  court.  He  repeated  the 
remark,  recently  made  in  the  case  of  habeas  corpus  the  other  day, 
that  it  was  matter  of  regret,  that  questions  of  the  highest  importance, 
and  entirely  novel,  should  be  presented  to  the  court  in  a  shape  re- 
quiring an  immediate  decision,  without  opportimity  for  delib^atioD 
and  research.  This  was  the  first  instance  in  which  the  court  had 
been  called  upon  to  grant  a  writ  of  prohibition,  for  any,  reasons 
similar  to  those  upon  which  the  present  application  was  founded. 
By  the  statute  of  1782,  ch.  9,  establishing  the  supreme  judicial 
court,  it  was  provided  that  ^^  said  court  shall  have  power  to  issue 
all  writs  of  prohibition  and  mandamus,  according  to  the  law  of  the 
land,  to  all  courts  of  inferior  judiciary  powers,  and  all  processes 
necessary  to  the  furtherance  of  justice,  and  the  regular  executioo 
of  the  laws."  By  the  Revised  Statutes,  chapjer  81,  section  5,  it 
was  provided,  that  "  they  shall  have  power  to  issue  writs  of  enor. 
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certiorari,  mandamus,  prohibition  and  quo  warranto,  and  all  other 
writs  and  processes,  to  courts  of  inferior  jurisdiction,  to  corpora- 
tions and  individuals,  that  shall  be  necessary  to  the  furtherance  of 
justice,  and  the  regular  execution  of  the  laws."  The  petitioner 
contended  that  the  powers  of  the  court  were  enlarged  by  the  Re- 
vised Statutes,  so  that  they  could  issue  writs  of  mandamus,  certi- 
orari and  prohibition,  not  only  to  courts  and  tribunals,  but  to  other 
persons.  There  was  some  question,  however,  whether  it  was  in- 
tended to  enlarge  the  powers  of  the  court  in  that  respect,  or  whether 
anything  more  was  intended,  than  that  those  writs  should  be  issued, 
in  cases  where  they  were,  by  law,  the  proper  remedy. 

A  writ  of  prohibition  was  a  remedy  adapted  to  the  purpose  of 
restraining  courts  of  limited  and  inferior  jurisdiction,  justices  of  the 
peace,  selectmen  when  exercising  judicial  powers,  and  persons  ex- 
ercising powers,  judicial,  or  quasi  judicial.  No  case  had  heretofore 
arisen,  in  which  it  had  become  necessary  to  decide  the  question, 
whether  this  power  extended  to  other  persons  or  corporations. 
The  cases  where  courts  or  persons  exercising  judicial  or  quasi  ju- 
dicial functions  might  be  restrained  by  a  writ  of  prohibition,  were 
(1)  where  they  assumed  a  jurisdiction  which  they  bad  no  right  to 
exercise  ;  and  (2)  where  they  had  jurisdiction,  but  exercised  it  in 
a  manner  unauthorized  by  the  law.  The  case  of  WashAum  v. 
Phillips,  (2  Mete.  R.  296,)  was  the  case  of  a  court-martial ; 
and  the  application  was  made  on  the  ground  that  the  court 
was  illegally  constituted.  The  petition  in  that  case  was  dismissed, 
and  the  present  question  was  not  decided.  The  remarks  of  the 
court  in  that  case  were  to  be  construed  in  reference  to  the  particular 
circumstances  of  the  case  in  which  they  arose.  A  court-martial 
was  a  judicial  tribunal,  having  a  peculiar  jurisdiction.  The  case 
of  The  Inhabitants  of  Rutland  v.  The  Covniy  Commissioners  of  Wor* 
cester,  (20  Pick.  R.  71)  was  the  case  of  a  body,  exercising  quasi 
judicial  powers.  The  county  commissioners  were  entrusted  with 
certain  powers  formerly  exercised  by  a  judicial  tribunal,  namely, 
the  court  of  sessions.  The  writ  of  prohibition  did  not  issue  in  that 
case,  because,  on  inquiry  into  the  merits,  it  appeared  that  there  was 
no  occasion  for  it.  These  were  the  two  principal  cases  which  had 
yet  occurred.  In  the  case  of  Hale  and  others  v.  Cushman  and  others^ 
(6  Mete.  R.  425,)  an  application  was  made  to  restrain  the  officers 
of  a  town,  where  the  town  had  voted  to  raise  money,  to  indemnify 
the  selectmen  for  their  expenses  in  defending  a  suit,  brought  against 
them,  for  refusing  to  receive  the  vote  of  one  of  the  plaintiffs  at  an 
election.    But  that  was  a  bill  in  equity  for  an  injunction  ;  and  the 
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injunction  Avas  refused,  on  the  ground  that  the  equity  jurisdictioa 
of  the  court  did  not  extend  to  the  case.  These  cases  were  men- 
tioned, to  show  how  few  and  far  between  these  applicatioiis  had 
been,  and  that  there  had  been  no  settled  or  establisbed  practice 
upon  the  subject. 

The  present  case  was  an  application  to  restrain  the  officers  of 
the  town  from  paying  out  the  sum  of  fifteen  hundred  dollars  from 
the  treasury  of  the  town,  for  purposes,  for  which,  it  was  alleged, 
the  town  had  no  legal  authority  to  appropriate  the  same.  In  the 
case  of  Stetson  v.  Kempton^  (13  Mass.  B.  272,)  the  right  of  towns 
to  appropriate  money  for  the  purposes  of  assisting  in  the  public  de- 
fence, was  considered  upon  the  largest  and  broadest  views.  That 
was  the  case  of  a  maritime  town,  Fairhaven,  which  was  exposed 
to  attack  from  the  British  forces,  then  supposed  to  be  hovering  on 
the  coast,  during  the  last  war.  The  town  voted  to  raise  money  as 
a  premium  for  enlistment.  But  it  was  decided  that  they  had  not 
the  power ;  that  the  town  was  incorporated  for  limited  purposes ; 
that  their  power  to  raise  money  by  taxation  was  limited, —  not  as 
to  the  amount,— but  as  to  the  purposes  of  expenditure.  This 
great  principle  had  always  been  recognized  and  acted  upon ;  and 
the  only  difficulties  that  had  arisen,  had  been  in  the  application  of 
it  to  the  facts  of  each  particular  case.  The  principle  was  this: 
that  towns  had  the  power  to  raise  money  for  purposes  for  wbidi 
the  power  was  given  them  by  the  statute,  or  for  which  the  power 
had  been  exercised,  by  ancient,  uniform  and  well  established  cus- 
tom ;  and  for  those  purposes  only. 

It  would  seem,  prima  faciei  that  the  vote  of  the  town  of  Charles- 
town  was  unauthorized  by  law.  But  the  question  of  illegality  had 
not  been  argued  ;  there  bad  been  no  appearance  for  the  town  au- 
thorities; and  the  counsel  had  not  therefore  thought  it  necessary 
to  go  into  that  question.  Whether  there  were  any  peculiar  cir- 
cumstances attending  this  vote,  to  take  it  out  of  the  principle  of 
the  case  of  Stetson  v.  Kempton^  did  not  appear ;  and  it  having  been 
decided  in  that  case,  that  a  vote  to  raise  money  as  a  premium  for 
enlistment,  to  defend  the  town  against  a  threatened  invasion,  and 
for  other  purposes  of  defence,  was  illegal,  it  would  seem,  a  fortiori^ 
that  a*vote  to  raise  money  for  volunteers  for  a  distant  war  in  Mexico, 
would  be  unauthorized.  But  the  question  was,  what  could  be  done 
in  the  present  case  ?    And  this  was  a  question  of  difficulty. 

A  petition  for  a  writ  of  prohibition  was  a  proceeding  at  law ; 
and  as  such,  ought  to  have  been  commenced  and  prosecuted  in  the 
county  in  which  the  parties  reside.  All  the  parties  live  in  Middle- 
sex county.     The  court  had  not  decided,  and  did  not  now  mean 
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to  decide,  whether,  in  a  case  like  the  present,  if  properly  before 
the  court,  in  the  proper  county,  a  writ  of  prohibition  would  lie. 
But  this  case  could  not  be  tried  in  this  county.  It  was  a  proceed- 
ing at  law,  and  must  be  tried  in  the  proper  forum.  It  might  involve 
questions  of  fact  as  well  as  of  law.  The  course  of  proceedings, 
iQ  applications  for  a  writ  of  prohibition,  was  this :  the  respondent 
party  was  summoned,  and  if  he  appeared,  the  petitioner  put  in  the 
form  of  a  declaration  the  grounds  on  which  he  rested  his  claim. 
Then  the  respondent  might  plead  ;  he  might  either  demur,  or  tra- 
verse and  deny  the  facts  alleged ;  and  if  so,  the  question  was  to 
be  tried  in  the  usual  course  of  proceedings  at  law. 

If  it  was  urged,  that  this  was  then  an  insufBcient  remedy,  the 
answer  was,  that  a  writ  of  prohibition  afforded  no  other  remedy ; 
and  if  no  other  was  afforded  by  law,  it  was  for  the  legislature  to 
supply  the  deficiency.  No  rule  applicabb  to  the  case  could  be 
drawn  from  analogy  with  the  rules  of  equity. 

The  court  would  not  be  understood,  by  anything  here  said,  to 
prejudge  either  of  the  two  questions  in  this  case,  (1)  whether  the 
vote  of  the  town  was  illegal  and  unauthorized,  and  (2)  whether  a 
writ  of  prohibition  was  the  proper  retnedy.  They  preferred  to 
settle  questions  of  so  much  importance  in  a  more  deliberate  man- 
ner. But  there  was,  at  least,  so  much  ground  in  support  of  the 
petition,  that  the  court  thought  proper  to  follow  the  analogy  of  the 
practice  in  petitions  for  certiorari,  which  had  been  permitted  to  be 
presented  in  another  county  from  that  in  which  the  parties  lived, 
and  made  returnable  in  the  proper  county.  Whatever  was  done, 
would  at  least  be  done  in  the  proper  forum,  and  with  due  notice. 
This  was  not  the  proper  tribunal  to  consider  the  question.  The 
court  did  not  postpone  the  case  merely  to  have  time  for  considera- 
tion, but  in  order  that  it  might  be  tried  before  the  proper  tribunal. 
Nor  did  they  entertain  any  doubt  of  the  correctness  of  the  decision 
in  the  case  of  Stetson  v.  Kempton. 

The  petition  should  be  amended  so  as  to  state  the  names  of  the 
executive  committee ;  and  as  there  was  now  a  vacation  in  Middle- 
sex county,  and  the  court  would  not  again  sit  there  until  the  second 
Tuesday  of  April,  an  order  would  be  made,  that  the  petition  be 
entered  at  the  term  of  the  supreme  judicial  court,  next  to  be  held 
at  Lowell,  within  and  for  the  county  of  Middlesex,  on  the  second 
Tuesday  of  April  next ;  and  that  notice  of  the  same  be  duly  served 
on  the  treasurer,  and  on  each  member  of  the  executive  committee, 
designating  them  by  name,  place  and  additioUi  thirty  days  at  least 
before  the  first  day  of  said  term. 
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District  Court  of  the  United  States,  Massachusetts  District^  Janu- 
ary,  1847,  at  Boston. 

Bamfibld,  Petitioner^  v.   Abbot. 

A  minor,  who  enlisted  in  one  of  the  Yolunteer  companies,  nised  aader  the  act 
of  congress  of  May,  1B46,  providing  for  the  raising  of  military  forces  fen*  the 
Mexican  war,  but  which  company  has  not  yet  been  mastered  into  the  senrice 
of  the  United  States,  or  received  or  accepted  by  any  officer  thereof,  and  has 
not  received  any  rations  or  clothing  therefrom,  cannot  be  held  in  custody  as  a 
volunteer,  under  the  law  of  the  United  States. 

Nor  can  such  minor  be  held  under  the  statute  of  Massachusetts  of  1840,  ch.  92, 
sec.  5,  which  provides  for  the  ordering  out  of  the  militia,  by  draft  or  otherwise* 

This  was  a  writ  of  habeas  corpus  to  bring  up  the  body  of  Robert 
C.  Rowe.  The  first  question  raised  was,  whether  the  courts  or  judges 
of  the  United  States  have  jurisdiction  to  inquire  into  the  cause  of 
detention.  The  petitioner  set  forth  that  he  was  the  legal  guardian 
of  the  said  Rowe,  who  was  a  minor,  and  restrained  of  his  liberty  by 
the  respondent,  as  commander  of  a  company  of  volunteers,  enlisted 
in  the  United  States  service  in  the  war  against  Mexico,  cktiming  to 
hold  him  by  virtue  of  a  pretended  engagement  on  the  part  of  said 
ward  to  serve  in  said  war  under  the  comnmnd  of  the  respondeoU 
The  return  of  the  respondent  did  not  deny  any  of  the  allegations 
in  the  petition,  but  set  forth  that  the  cause  of  the  detention  of  the 
said  Rowe  was,  that  he  voluntarily  enlisted  and  was  mustered  in 
Company  C  of  the  First  Regiment  Massachusetts  Volunteers,  on 
the  ^th  day  of  December  last,  and  has  received  h^  rations  and 
clothing  since  that  date. 

JV.  T.  DoWy  for  the  petitioner. 
Bxmtouly  for  the  respondent. 

Sprague,  J.  The  return  is  not  full  and  explicit,  in  the  statement 
of  facts,  and  at  the  hearing  I  stated  to  the  learned  counsel  for  the 
respondent,  that  by  its  language  I  understood  that  the  respondent 
claimed  the  oistody  and  control  of  the  said  Rowe  as  a  volunteer 
soldier,  who  had  been  mustered  into  the  service  of  the  United  States 
and  received  from  them  clothing  and  rations  as  such,  under  the 
Act  of  1846.  And  I  suggested  that  if  that  was  not  the  ground  on 
which  the  respondent  intended  to  rest  his  claim,  the  return  might 
be  amended  so  as  to  pr^nt  the  facts  as  he  wished  to  have  them 
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understood,  and  time  was  given  to  the  counsel  for  that  purpose. 
The  respondent,  however,  has  not  seen  fit  to  make  any  amendment 
or  addition  to  his  return,  and  I  must  take  it  as  asserting  a  claim  to 
hold  the  said  Rowe  in  custody  as  a  volunteer  under  the  law  of  the 
United  States.  Under  this  petition  and  return,  therefore,  I  cannot 
doubt  that  it  is  my  duty  to  inquire  into  the  cause  of  detention. 

It  appears  that  the  said  Rowe  is  now  between  18  and  19  years 
of  age ;  that  previous  to  the  fourteenth  of  November  last,  his  res- 
idence had  from  his  birth  been  in  the  state  of  New  Hampshire  ; 
that  both  his  parents  died  more  than  two  years  ago ;  that  in  the 
summer  of  1846,  the  petitioner  was  appointed  his  guardian,  and 
that  both  had  resided  in  the  toWn'of  Dover  in  that  state,  but  that  the 
guardian  had  not  interfered  with  the  labor  or  earnings  of  the  ward. 
But  the  said  Rowe  left  Dover  on  or  about  the  14th  of  November, 
without  the  consent  of  his  guardian,  who  had  no  knowledge  where 
he  had  gone  until  a  week  or  ten  days  ago,  when  he  heard  that  he 
was  in  Boston,  and  had  enlisted  as  a  volunteer.  On  the  28th  of 
December  last,  he  enlisted  as  a  member  of  company  C.  of  the  Mas- 
sachusetts infantry,  which  was  subsequently  organized  under  the 
authority  of  the  governor  of  Massachusetts,  and  the  officers  were 
commissioned  by  him.  But  the  original  enlistmetit,  and  the  whole 
proceedings,  were  for  the  express  and  sole  purpose  of  having  the 
said  company  received  into  the  service  of  the  United  States  as 
volunteers  under  the  act  of  congress  for  1846.  And  that  for  this 
purpose  the  said  Rowe  and  about  forty-five  others,  had  been  ex- 
amined by  a  captain  and  surgeon  of  the  United  States  army,  who 
had  certified  to  their  physical  qualifications,  and  that  they  had  been, 
by  order  of  the  respondent,  as  captain  of  said  company,  held  under 
military  discipline,  at  quarters  in  the  city  of  Boston,  and  not  allow- 
ed to  depart  from  those  quarters  except  by  the  order  or  special 
permission  of  the  respondent,  with  a  view  of  having  them  mustered 
into  the  service  of  the  United  States  as  volunteers,  but  for  want  of 
a  sufficient  number  of  men,  the  said  company  had  not  in  any  man- 
ner been  mustered  into  the  service  of  the  United  States,  or  been 
received  or  accepted  by  any  officer  thereof,  or  received  any  rations 
or  clothing  therefrom.  The  said  Rowe  has  not  then  come  under 
the  authority  of  the  president  or  any  officer  of  the  United  States, 
and  I  do  not  understand  the  learned  counsel  as  contending  that  he 
can  be  held  by  the  respondent  under  the  act  of  congress  of  1846. 

But  it  is  insisted  that  he  may  be  held  under  the  Massachusetts 
statute  of  1840,  ch.  92,  sec.  5.  In  the  first  place,  that  section  re- 
fers to  the  dormant  and  not  to  the  active  militia  of  Massachusetts. 
In  the  next  place,  no  order  of  the  commander-in-chief  of  the 
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commonwealth,  or  any  other  officer,  is  shown,  calling  forth  the  mi- 
litia or  placing  them  in  a  state  of  preparation  for  actual  service,  as 
contended  for.  And  thirdly,  the  return  of  the  respondent  does 
not  rest  his  claim  to  hold  the  said  Rowe  in  confinement  upon  anr 
such  ground,  and  in  this  respect  the  return  is  not  inconsistent  with 
the  evidence.  Whether  the  said  Rowe  has  subjected  himself  to  the 
duties  imposed  by  the  laws  of  Massachusetts  upon  the  militia  of 
that  state,  I  am  not  called  upon  to  decide,  and  express  no  ojMnioii. 
The  claim  of  the  respondent  being  in  my  opinion  not  sanctiooed 
by  law,  and  the  said  Rowe  having  declared  his  wish  to  be  d»- 
charged,  I  am  bound  to  order  that  he  be  set  at  liberty. 


Circuit  Cottrt,  Morris  County,  New  Jersey,  November  Term,  1846. 
John  H.  Da  Vis  v,  Chbistophek  Young. 

Id  actions  of  slander  the  defendant  will  be  pennitted,  under  the  general  issue,  to  prore  can- 

mon  reports  of  the  guilt  of  the  plaintiff  in  mitigation  of  damages. 
Also  evidence  of  the  plaintiff's  character  may  be  offered  en  either  side  to  afleet  tbe  anMo&t 

of  damages. 

This  was  an  action  on  the  case  for  ^^e^  thousand  dollars,  brought  by  the  plaiD- 
tiff  to  recover  damages  for  words  spoken  by  the  defendant,  in  charging  him  with 
being  connected  with  the  murder  of  the  Castner  family.  Declaratioa  in  the  com- 
mon form.    Plea,  general  issue. 

The  defendant  offered  to  prove  that  all  the  actionable  words  contained  in 
the  declaration  were  general  reports  in  the  neighborhood  where  the  parties  lived 
prior  to  the  time  of  their  being  spoken  by  the  defendant ;  also,  that  the  plain- 
tiff's general  character  was  bad.  To  the  admission  of  this  evidence  the  plaintiff 
objected. 

E.  W.  Whelpley  and  /.  W.  Miller^  for  the  plaintiff. 
H.  A.  Ford  and  /.  S,  Hager,  for  the  defendant. 

Whitehead,  J.  held,  that  from  the  authorities,  it  appears  that  it  is  not  uni- 
versally agreed  whether  under  the  general  issue  general  reports  of  the  plaintiff*  a 
gnilt  are  admissible :  that  in  England,  Pennsylvania,  Kentucky,  and  South  Caro- 
lina, such  evidence  is  admitted,  and  in  New  York,  Massachusetts,  and  Virginia 
it  is  not.  (2  Star,  on  Slan.  84,  note  (1)  by  Wetidell ;  2  Gr.  Ev.  ^  275,  and  note 
9,  ^  424,  and  authorities  there  cited) ;  that  there  is  aii  old  ease  in  this  state 
(1  Pennington's  R.  167,)  where  it  is  decided  by  a  majority  of  the  supreme  coott, 
that  such  evidence  is  admissible.  That  in  the  present  case  the  defendant  might, 
in  tmiigaUon  of  damages ,  give  in  evidence  that  there  were  general  reports  in  cir- 
culation connecting  the  plaintiff  with  the  murders ;  hut  that  the  evidence  must  be 
confined  to  this.  The  particulars  of  such  reports  oould  not  be  inquired  into  by 
defendant.  That  the  plaintiff's  general  character  was  in  question,  and  evideneo 
might  be  giveu  on  either  side  to  affect  the  amount  of  damages. 
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Selections  from  3  Washburn's  (Yennont)  Reports,  continued  from  page  472. 


CHANCERY. 

4.  A  contract,  by  which  the  defendant 
Sjgrreed  to  deed  certain  lands  to  a  mar- 
ried woman,  on  payment  by  her  of  a 
note  executed  by  her  husband,  cannot 
be  connected  with  other  independent 
contracts  or  notes  held  by  the  defendant 
against  the  husband,  so  as  to  render  the 
insolvency  of  the  husband,  or  his  ina- 
bility to  perform  his  contract,  any  ex- 
cuse for  the  defendant  in  not  performing 
his  contract  with  the  wife.  Washburn 
etux.v.  Detoey,  99. 

5.  A  tender  of  performance  of  a 
condition  precedent,  as  the  payment  of 
a  note,  entitles  the  party  to  a  perform- 
ance on  the  other  side  ;  and  no  farther 
offer  is  required,  nor  is  it  necessary  to 
bring  the  money  into  court,  until  the 
defendant  demands  it.    lb, 

6.  Where  arbitrators  awarded  "that 
the  orator  should  pay  to  the  defendant  a 
certain  sum  of  money  by  a  time  specified, 
and  that  the  defendant  should,  at  the 
same  time,  execute  to  the  orator  a  deed 
of  certain  premises,  and  the  defendant, 
at  the  day,  tendered  to  the  orator  the 
required  deed,  which  the  orator  refused 
to  accept,  and  the  defendant  thereupon 
commenced  an  action  at  law  against 
the  orator  upon  the  award,  and  recov- 
ered judgment  for  the  snm  awarded  to 
be  paid  to  him  and  his  costs,  and  after- 
wards the  defendant  sold  and  transferred 
the  premises  to  a  third  person,  receiv- 
ing the  value  thereof,  the  court  enjoined 
the  defendant  from  any  farther  proceed- 
ings to  enforce  payment  of  the  judg- 
ment recovered  by  him  at  law,  and  or- 
dered that  he  repay  to  the  orator  the 
amount  of  a  payment  which  the  orator 
had  made  to  him  towards  the  land  prior 
to  the  award,  and  which  was  taken  into 
conflideration  by   the  arbitrators,  and 


also  that  he  pay  the  orator's  costs.  Bat 
the  defendant  was  allowed  to  deduct^ 
from  the  payment  to  be  made  by  him, 
the  amount  of  his  costs  in  the  suit  at 
law,  —  the  court  holding  that  that  judg- 
ment was  rightly  recovered,  as  the  facts 
then  were.    Preston  v.  WfUlcombt  183. 

7.  The  court  of  chancery  have  no 
power  to  enjoin  a  judgment  of  the  su- 
preme court,  where  the  ground  fox 
relief,  set  up  in  the  orator's  bill,  is,  that 
the  supreme  court,  through  haste,  or 
inadvertence,  rendered  an  erroneous  de- 
cision. Pett^  et  al,  v.  Bank  of  White' 
hall,  435. 

8.  The  court  of  chancery  will  decree 
a  set-off  of  debts,  in  fact  mutual,  al- 
though not  so  in  form,^ — as  when,  on 
one  side,  the  debts  are  joint,  and,  upon 
the  other  side,  several,  —  if  one  of  the 
joint  debtors  is  a  mere  surety,  —  es- 
pecially when  he,  from  whom  the  sev* 
eral  debt  is  due,  and  against  whom  ther 
set-off  is  asked  by  the  real  debtor  in  the 
joint  debt,  is  insolvent  Doumer  ▼. 
Dana  et  al.  5lS. 

CONDITION. 

A  contract  of  sale,  upon  condition, 
vests  no  title  in  the  vendee  until  the  per- 
formance of  such  condition,  unless  the 
performance  is  waived.  Maxwell^  Ad's. 
V.  BriggSy  176. 

2.  A  mere  mental  determination  to 
rest  satisfied  with  the  non-performance 
of  such  condition,  not  procured  by  the 
vendee  nor  notified  to  him,  will  not  op- 
erate as  a  waiver  of  such  condition,  so 
as  to  vest  the  property  in  the  article 
sold  in  the  vendee.    Jb, 

CONTRACT. 

A  contract  in  contravention  of  the 
terms  of  a  statute  is  void,  although  the 
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atatifte  inflict  a  penalty,  only;  because 
•ach  penalty  implies  a  prohibitioa.  El- 
kins  v,  Parkhurstf  105. 

9.  A  contract  entered  into  to  indem- 
nify a  sheriflT  for  a  past  neglect  is  not 
Toid  for  illegality.  Hall  t.  Huntoon^ 
244. 

3.  Whore  the  defendant  contracted 
to  deliver  to  the  plaintiffs  thirty  tons  of 
starch  per  year  for  two  years,  it  was 
held  that  the  contract,  though  entire  in 
its  terms,  was  yet  divisible  in  its  char- 
acter, and  that  the  plaintifl^  might,  at 
the  expiration  of  the  first  year,  sustain 
an  action  against  the  defendant  for  any 
breach  on  nis  part,  of  that  portion  of 
the  contract  that  was  to  be  performed 
that  year.  Mixer  et  al,  v.  Williams^ 
457. 

CRIMINAL    LAW. 

If  resistance  be  made  to  the  making 
of  an  attachment,  the  persons  resisting 
will  not  be  allowed,  on  trial  of  an  in- 
dictment against  them  therefor,  to  prove 
in  defence,  that  the  process,  upon  which 
the  attachment  was  about  being  made, 
was  sued  out  by  connivance  of  the 
plaintiff  and  defendant  therein  and  of 
the  officer,  and  was  intended  to  be  used 
*  by  them  for  the  purpose  of  placing  the 
property  attached,  which  belonged  to 
one  of  the  respondents,  in  the  hands  of 
insolvent  and  irresponsible  persons,  so 
as  to  deprive  the  owner  of  his  property, 
or  fraudulently  compel  him  to  pay 
money  in  order  to  regain  the  posses- 
sion of  it.  State  ▼.  Buchanan  et  al. 
573. 

d.  And,  after  a  general  verdict  of 
gnilty,  it  is  no  objection  to  the  indict- 
ment, on  motion  in  arrest,  that  offences 
of  different  grades,  and  requiring  differ- 
ent punishments,  are  charged  in  the  dif- 
ferent counts.  If  any  one  or  more  of 
the  counts  are  sufficient,  the  court  will 
render  judgment  upon  such  counts ;  and 
if  all  the  counts  are  sufficient,  judgment 
will  be  rendered  upon  the  count  charg- 
ing the  highest  offence.  State  v.  Hook- 
er, 658. 

DEPOSITION. 

Where  a  deposition  was  taken  and 
filed,  to  be  used  as  evidence  in  a  suit, 
and  the  original  deposition  was  destroy- 
ed by  accident,  it  was  held  that  a  copy 
of  the  deposition,  —  the  witness  being 
still  living, — could  not  be  used  as  evi- 


dence on  the  trial.  Follett  ei  aJ.  v.  Mar- 
rayetal.^  Tr.  530. 

EVIDENCE. 

Where,  ifi  an  action  for  slaoderoos 
words,  there  was  an  attempt  on  the  part 
of  the  defendant  to  impeach  the  credit 
of  the  witnesses  by  whom  the  speaki^ 
was  proved,  it  was  held  that  the  plaia- 
tiff*  was  entitled  to  prove,  as  tending 
to  susuin  the  credibility  of  the  witne»- 
es,  that  the  witnesses  resided  in  the 
state  of  New  York,  and  that  the  de- 
fendant had,  by  solidtaiianj  money,  and 
threats,  endeavored  to  indace  them  to 
decline  attending  court  and  testifying 
in  the  case.  Hebard,  J.,  dissenting. 
KirkaldieY,  Page,  256. 

2.  The  declarations  of  the  vendor  of 
personal  property,  as  to  the  character 
of  the  sale  made  by  him,  are  not  evi- 
dence against  the  vendee,  in  an  action 
of  trespass  brought  by  the  vendee 
against  the  creditors  of  the  vendor,  who 
have  attached  the  property  as  beloogmf 
to  the  vendor,  notwithstanding  such 
declarations  were  made  before  the  at^ 
tachment,  and  while  the  vend(»  stiU 
retained  the  property  in  his  possession. 
Mis  V.  Howard  et  al,  330. 

3.  If  a  hearing  be  had  before  s  ma- 
gistrate, upon  the  complaint  of  a  town 
grand  juror  charging  a  person  with  the 
commission  of  a  crime,  and  the  respon- 
dent be,  by  the  magistrate,  bound  over 
for  trial  by  the  county  court,  and  an  in- 
dictment be  found  against  him,  and,  be- 
fore a  trial  is  had  upon  the  indictment, 
a  witness,  who  testified  before  the  ma- 
gistrate, dies,  evidence  may  be  received, 
on  trial  upon  the  indictment,  to  prove 
what  that  witness  testified  before  the 
magistrate.     State  v.  Hooker,  658. 

4.  And  it  is  not  necessary,  on  snch 
trial,  to  prove  the  exact  langaage  need 
by  the  witness  in  giving  his  testimony 
before  the  magistrate ;  it  is  snffident,  if 
the  substance  of  his  testimony,  as  there 
given,  be  detailed.    Jb. 

FEES. 

An  officer,  who  receives  Ulegal 
fees,  is  not  liable  to  the  penaky  imposed 
by  sec.  16  of  chap.  106  of  the  Revised 
Statutes,  unless  he  received  such  illegal 
fees  knowingly.  In  this  respect  the  six- 
teenth section  must  have  the  same  con- 
struction with  the  fourteenth  and  fif- 
teenth sections.    Henry  v.  TUson,  479. 
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nXTURIS. 

Buildings  erected  for  a  temporary 
3,  or  barns,  erected  by  persons  other 
than  the  owner,  and  not  intended  for 
permanent  fixtures,  may,  in  some  cases, 
be  considered  and  treated  as  personal 
property  ;  but,  as  between  vendor  and 
vendee,  heir  and  executor,  mortgagor 
and  mortgagee,  all  buildings  which  en- 
hance the  value  of  the  estate,  and  are 
designed  to  be  occupied  by  the  owner 
thereof,  agreeable  to  the  principles  of 
the  common  law,  become  a  part  of 
the  realty,  and  pass  with  it  by  deed,  or 
by  descent.  Leland^  AdmW,  v.  Gas- 
teU,  403. 

3.  If  personal  property  be  attached 
by  a  third  person  to  a  building,  of  which 
each  third  person  is  the  owner,  and  used 
as  part  of  the  furniture  of  the  building, 
for  the  convenience  of  the  business  of 
ita  occupants,  but  be  attached  in  such 
manner,  that  it  can  be  removed  without 
injury  to  the  building,  and  without  in- 
jury to  the  property,  it  does  not  thereby 
become  a  part  of  the  free-hold,  so  as  to 
pass  by  deed  from  the  owner  of  the 
ooilding  to  a  purchaser  of  the  premises* 
Cross  V.  Marston,  533. 

HIGHWAYS. 

When  a  new  road  has  been  laid  and 
worked  in  a  town,  the  discontinuing  the 
old  road  by  the  selectmen,  and  the  leav- 
ing the  new  road  open  for  travel,  and 
thus  compelling  the  travel  to  go  upon 
the  new  road,  are  acts  so  unequivocal 
in  their  character,  and  so  inconsistent 
with  any  other  rational  intent  of  the 
selectmen,  than  that  the  road  shall  be 
an  open  highway,  as  to  be  legitimate  eo- 
idence  that  the  road  has  been  opened  by 
the  town  and  devoted  to  public  use,  so 
as  to  make  the  town  liable  for  any  dam- 
ages arising  from  the  insufficiency,  or 
want  of  repair,  of  such  road.  Blodgelt 
▼.  Royallon,  40. 

mSANITT. 

That  the  defendant,  in  an  action  for  a 
tcrt^  was  insane,  at  the  time  of  commit- 
ting the  injury,  is  no  defence  to  the 
action;  and,  if  the  action  be  for  des- 
troying property  entrusted  to  the  de- 
fendant, it  is  no  defence  that  the  plain- 
tiff, at  the  time  of  delivering  the  prop- 
erty to  the  defendant,  knew  that  he 
was  insane.     Morse  v.  Craufordy  499. 

2.  Where  it  appeared  that  a  mort> 


gagor,  at  the  time  he  executed  the  note 
and  mortgage,  comprehended  well  what 
he  was  doing  and  the  consequences  of 
his  acts,  the  court  of  chancery  held  the 
mortgage  valid,  although  it  appeared 
cpiite  probable  that  there  had  been 
times,  previous  to  the  execution  of  the 
mortgage,  when  he  might  not  have  had 
sufficient  capacity,  —  the  disease  under 
which  he  suffered,  and  of  which  he 
ultimately  died,  bei^^  i.u  i.S  .:.l  ijiciiii, 
and  one  which  would  not,  from  its  na- 
ture, be  at  all  times  uniform  in  its  in- 
fluence upon  the  undeisianding.  Day 
V.  Ssely  et  al  543. 

JUDOURNT. 

A  judgment  rendered  afrainst  a  de- 
fendant, omitting  his  christian  name, 
cannot  be  considered  as  void ;  but  an 
action  may  be  maintained  against  him 
on  such  judgment,  averring  his  identity. 
JSTewcomb  et  al  v.  Peck  et  aL  308. 

LANDLORD  AND   TENANT. 

Where  to  a  clause  for  re-entry,  in  a 
lease,  for  non-payment  of  rent,  there  is 
attached  a  condition  that  the  landlord 
shall,  before  entering,  give  to  the  tenant 
in  arrear  thirty  days  notice,  the  land- 
lord has  no  right  to  re-enter,  unless  he 
give  such  notice.  The  right  to  re-enter 
for  non-payment  of  rent  is  not  incident 
to  the  estale  of  the  lessor  at  common 
law,  but  must  be  reserved  by  deed,  and 
all  the  conditions,  or  stipulations,  an- 
nexed thereto  must  be  strictly  followed. 
Smith  V.  Blaisdell  el  al.  199. 

3.  In  an  action  for  use  and  occupa- 
tion, the  defendant  cannot  dispute  the 
title  of  his  landlord,  nor  that  of  the 
assignee  of  his  landlord;  and  he  is 
bound  to  pay  rent  while  he  occupies,  to 
the  plaintiff,  though  the  assignment 
from  the  landlord,  under  which  the 
plaintiff  claims,  were  fraudulent  and 
void  as  to  the  creditors  of  the  landlord. 
Steeit  et  al.  v.  Wordsworth^  397. 

PARENT    AND  CHILD. 

One  who  trades  with  an  infant,  and 
gives  credit  to  him  alone,  knowing  all 
the  facts  in  the  case,  can  never,  after 
that,  sustain  an  action  against  the  father 
of  the  infant  for  the  articles  thus  deliv- 
ered.    Gordon  v.  Potter^  348. 

3.  Where  the  defendant  permitted  his 
minor  son  to  go  out  to  work  by  the 
month,  and  the  plaintiff  delivered  to 
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the  son  certain  cloth  and  trimmings, 
for  articles  of  necessary  clothing,  know- 
ing the  circamstances,  and  it  did  not 
ap|>ear  that  the  father  ever  expressly 
anthorized  the  delivery  of  the  articles 
to  the  son,  it  was  held  that  the  plaintiff 
oonld  not  recover  for  them  of  the  father, 
notwithstanding  it  appekred  that  the 
father  knew  that  the  son  had  purchased 
the  articles,  and  that  he  gave  the  son 
money  to  help  make  op  the  doth,  and 
permitted  him  to  wear  oat  the  clothes, 
when  made.    lb, 

3.  Where  a  daughter  continues  to 
reside  in  the  family  of  her  father  after 
the  age  of  majority,  the  same  as  before, 
the  law  implies  no  obligation  on  the  part 
of  the  father  to  pay  for  her  services. 
Andrus  et  ux.  v.  Foster^  656. 

4.  And  the  same  rule  applies  to  cases 
where  the  person,  from  whom  the  com- 
pensation for  services  is  claimed,  took 
the  plaintiff  into  his  family,  when  she 
was  a  child,  to  live  with  him  until  she 
should  become  of  age,  and  she  contin- 
ues, alter  that  time,  to  reside  in  his 
family,  he  standing  in  loco  parentis  to 
her.    lb, 

PARTNERSHIP. 

One  of  two  partners  has  not  author- 
ity to  assign  all  the  partnership  property 
to  a  trustee,  for  the  benefit  of  the  cred- 
itors of  the  firm,  and  thus  put  an  end  to 
the  entire  business  of  the  firm.  Red- 
field,  J.,  and  Bennett,  J.  Domr, 
Adm'r,  v.  LuU,  390. 

PAYMENT. 

Where  D.  was  indebted  to  A.,  for 
which  he  executed  certain  promissory 
notes,  and  secured  them  by  mortgage 
upon  land)  and  afterwards  executed  to 
him  other  notes,  which  were  not  secured, 
and,  before  payment  of  any  of  the 
notes,  D.  deceased,  insolvent^  it  was 
held  that,  if  A.,  after  the  execution  of 
the  notes,  became  indebted  to  D.,  and 
no  application  thereof  was  made  in  the 
lifetime  of  D.,  his  administrators  could 
not  direct  the  application  to  be  made 
upon  the  notes  scoured  by  mortgage, 
but  that  the  law  would  first  make  the 
aoplication  upon  the  notes  not  secured. 
Putnam  et  at  v.  Rttssel  et  al,,  AdmWs, 
54. 


PROBATE  COURT. 

When  an  ancillary  administration  is 


granted  in  this  state  upon  the  estate  of 
one  who  was  a  resident  of  another  stmte, 
creditors  residing  in  such  other  state 
are  not  entitled  to  have  th^  claiiBa 
allowed  by  the  commissioners  appmnted 
here.  Churchill  et  al,  v.  Boyden^  Aim'r. 
319. 

2.  If  the  funds  found  here  are  nxne 
than  sufficient  to  pay  the  creditors  re- 
siding here,  the  court  will  not  ordinaiilj 
make  any  decree  ef  distributioa  amoD^ 
heirs,  or  legatees,  but  will  remit  the 
balance  to  the  principal  administratioe ; 
—  but  this  is  a  matter  resting  in  ihmr 
discretion.    Redfield,  J.  Jb. 

3.  If  the  esute  is  solvent,  the  ran- 
dent  creditors  will  be  entitled  to  lull 
payment  of  their  claims  here;  bat  if 
insolvent,  then  the  prerailing  prmedoa 
is  to  pay  the  resident  creditors  pro  rata^ 
taking  into  the  account  all  the  creditors 
and  the  whole  estate,  so  far  as  can  be 
ascertained.    Per  Is.    Jb. 

4.  But  in  the  state  where  the  prisei- 
pal  administration  is,  the  entire  mass  ef 
the  creditors  are  entitled  to  have  their 
claims  allowed,  and  to  share  ratablj  in 
the  assets,  until  fully  paid.  Per  Is.  Ik 

promissory  notes. 
A  contract  between  A.,  the  ovnier  of 
a  note,  and  6.,  that  fi.  may  take  the 
note,  and  collect  it  at  his  own  exoedse, 
and  have  one  half  of  what  he  collects, 
vests  no  interest  in  the  note  in  B.,  nor 
does  it  preclude  A.  from  collectiag  the 
note,  if  he  has  an  opportunity.  Jla»> 
weU,  AdnCx,  v.  Briggs,  179.      » 

2.  A  contract  in  U^e  form  of  a  prom- 
issory note,  payable  in  specific  articles, 
is  treated,  in  this  state,  as  a  promissory 
note,  both  as  to  the  form  of  dedaziog 
upon  it,  and  as  to  the  necessity  of  giv- 
ing evidence  as  to  the  consideratioo,  io 
the  first  instance,  on  the  part  of  the 
plaintiff.     Denison  v.  Tyson,  549. 

3.  A  mere  trustee  may  sustain  an 
action  as  bearer  of  a  promissoTy  note, 
made  payable  to  a  person  spe<ufied  or 
bearer,  for  the  benefit  of  the  owner,  by 
his  consent.  Boardman  v.  Rager  et  at, 
589. 

4.  And  such  action  may  be  sustained 
by  one,  as  bearer,  by  direction  of  the 
legal  owner  of  the  note,  though  the 
note  may  never  have  been  delivered  to 
the  person  to  whom  it  is  made  payable, 
and  thoi^h  his  name  may  have  been 
used  as  payee  without  lus  consent.    M, 
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TAXES. 

A  recital,  in  ihe  deed  of  a  collector  of 
a  land  tax,  that  **  he  has  in  all  things 
pursued  the  directions  of  the  statute," 
18  not  prima  fade  evidence  of  such  fact ; 
bat  the  person  claiming  under  such  deed 
must  show  that  every  substantial  rec|ui- 
site  of  the  law  was  complied  with. 
Brown  ei  al.  v.  Wright,  97. 

2.  Under  the  third  section  of  the 
statute  of  1807,  relative  to  the  sale  of 
lands  for  non-payment  of  taxes,  which 
required  the  town  clerk  to  record,  with- 
in a  specified  time  after  the  sale,  **  the 
advertisements  at  length,  and  the  title, 
the  volume,  the  number  and  the  date  of 
the  papers  in  which  they  were  insert- 
ed,*' it  was  held  that  a  record  of  such 
advertisements,  made  by  the  town  clerk 
from  the  copy  of  the  same,  certified  by 
him,  in  the  sales  book  of  the  collector, 
was  not  a  compliance  with  the  statute, 
and  that  the  collector's  deed  of  land 
sold,  when  the  record  had  been  thus 
jnade,  was  of  no  effect  to  prove  the 
title;  —  and  it  was  held  that  the  fact 
that  the  record  was  thus  made  might  be 
shown  by  the  parol  evidence  of  the 
town  clerk  who  made  the  record.  Car- 
penter V.  Sawyer  et  al.,  121. 

TENDER. 

When  a  person  indebted  to  another 
makes  a  tender  of  the  sum  due,  which 
18  refused,  and  an  action  is  afterwards 
commenced  before  a  justice  of  the  peace, 
the  party  making  the  tender  must  plead 
it  specially  at  the  trial  before  the  justice, 
if  he  intend  to  rely  upon  it ;  —  it  is  not 
sufllcient  that  he  offer  to  produce  the 
money  before  the  justice,  but  neglect  to 
do  so,  in  consequence  of  the  other 
party*s  saying  to  him  that  that  was  not 
what  he  wanted,  that  he  wanted  more, 
and  that  it  was  of  no  consequence. 
Griffin  v.  T^jron,  35. 

TRUSTEE  PROCESS. 

A  deputy  sheriflT,  who  has  received 
an  execution  for  collection,  and  who 
has,  during  its  life,  collected  the  money 
due  upon  it,  may  he  held  as  trustee  of 
the  execution  creditor  for  the  amount 
80  collected,  if  he  have  it  in  his  hands 
at  the  time  of  the  service  of  the  trustee 


process  upon  him  ;  and  his  liability  is 
not  affected  by  the  fact  that  the  exec«> 
tion  creditor  has  never  demanded  of  him 
payment  of  such  money.  Hurlburt  v. 
Hicksetal.  4-  TV.,  193. 

2.  An  attorney  who  has  a  demand  in 
his  hands  for  collection  at  the  time  of 
the  service  of  trustee  process  upon  him 
as  trustee  of  his  client,  for  whom  he 
holds  the  demand,  may  be  held  as  trus- 
tee of  the  client,  if  he  collect  the  money 
upon  the  demand  after  such  service,  but 
previous  to  the  making  his  disclosure. 
lb. 

3.  A  deputy  sheriflT  held  chargeable 
as  trustee  for  money  collected  by  him  on 
execution,  as  in  Hurlburt  v.  Htcks  et  al, 
&  Tr,,  ante,  page  193.  Bollard  v. 
Hicks  et  al.  4-  Tr.,  198. 

4.  One  summoned  as  trustee,  who 
discloses  a  sum  of  money  in  his  hands 
belonging  to  the  principal  debtor,  but 
that  he  has  been  adjudged  chargeable 
as  trustee  for  the  same  sum  in  a  prior 
suit  against  the  debtor,  must  be  dis- 
charged, and  his  costs  most  be  taxed 
against  the  plaintiflf  in  the  suit,  and  not 
be  deducted  from  the  amount  found  in 
his  hands.     lb. 

5.  Under  the  statute  of  this  state, 
relative  to  trustee  process,  a  minor  may 
be  chargad  as  trustee  for  any  indebted- 
ness to  the  principal  debtor  for  necessa- 
ries^ or  for  any  specific  goods  and  chat- 
tels of  the  principal  debtor  in  his  hands. 
Bennett,  J .  Wilder  et  al.  v.  Eldridge 
4-  TV.,  226. 

WATER  COURSE. 

Where  the  course  of  a  stream,  run- 
ning across  the  land  of  the  defendant  to 
the  plaintiff's  land,  was  changed  by  a 
sudden  and  unusual  flood,  so  as  to  run 
upon  the  defendant's  land  without  pas- 
sing over  the  plaintiff's  land,  and  the 
defendant  permitted  the  water  to  run  in 
the  new  channel,  thus  formed,  for  ten 
years,  it  was  held  that  he  was  bound  by 
his  acquiescence,  and  had  no  right, 
after  such  lapse  of  time,  to  obstruct  the 
stream  upon  his  own  land,  so  as  to  di- 
vert it  from  the  new  channel  into  the 
channel  in  which  it  had  formerly  passed 
across  the  plaintiff's  land.  Woodbury 
V.  Short,  389. 
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Archbold*8  Summary  of  the   law 

RELATING  TO  PlEADIMG  AND  EVI- 
DENCE IN  Criminal  CASES,  with  the 

STATUTES,  precedents,  OF  INDICT- 
MENTS, &C.,  AND  THE  EVIDENCE  NE- 
CESSARY TO  SUPPORT  THEM.   Bv  JoHN 

Jervis,  Esq.  Q.  C,  of  the  Middle 
Temple,  Barrister  at  Law,  with  a  pa- 
tent of  precedence.  Fifth  American, 
from  the  Tenth  London  edition,  much 
enlarged  and  improved.  By  W.  N. 
Welsby,  Esq.,  of  the  Middle  Tem- 
ple, Barrister  at  Law,  Recorder 
of  Chester.  New  York :  Banks, 
Gould  &  Co.,  and  Gould,  Banks  & 
Gould,  Albany.     1846,  pp.  B60. 

This  is  a  handsome  reprint  of  a  val- 
uable English  manual  of  criminal  law. 
Though  the  fifth  American  edition,  it  is 
vet  free  from  any  American  editing. 
Nor  are  we  altogether  sorry  that  we 
miss  that  sparse  peppering  of  the  bot- 
tom of  the  pages  with  random  collec- 
tions from  the  digests,  which  is  some- 
times called  American  editing.  Were 
it  not  for  the  fear  of  being  called  unpa- 
triotic, we  should  express  ourselves  in 
general,  in  regard  to  the  absence  of 
such  annotating  additions,  very  much  as 
Lamb*8  waggish  friend  used  to  ease  his 
mind  in  regard  to  the  absence  of  clergy- 
men at  a  dinner  party,  when  looking 
round  to  find  some  one  to  say  grace,  and 
finding  none,  he  would  drop  a  comment 
which  sounded  very  like  despatching  the 
ceremony,  himself — "Is  there  no  cler- 
gyman present"?  —  he  would  ask; 
making  sure  of  the  absence  of  the  gen- 
tlemen of  the  doth— •*  Thank  God !  " 

At  any  rate,  the  book  before  us  is 
an  English  one,  in  its  present  shape, 
and  to  be  depended  on  for  what  it  pro- 
fesses to  accomplish.  A  summary  of 
Criminal  Pleading  and  Evidence,  as  its 


title  imports,  it  is  re^y  a  compTeheo- 
sive  epitome  of  both  those  dep&rtmentB 
of  crimmal  law.  Not  so  very  dimiaii- 
live,  either,  in  its  volume,  as  those  will 
be  satisfied  who  will  take  pains  to  look 
at  it  in  its  royal  octavo  shape  of  860 
pages ;  but  withal,  such  a  book  as  a 
lawyer,  if  he  can  have  only  one  at  com- 
mand, will  find  adequate  to  most  prac- 
tical emergencies,  a  good  circuit  com- 
panion, and  answering  well  to  the  Nisi 
rriuses  of  the  civil  practitioner.  We 
hardly  know  a  legal  treatise  so  eminent- 
ly op  to  the  practical  wants  of  the  pro- 
fession, as  this.  A  workman  who  be- 
ing obliged  suddenly  to  drop  his  tools, 
should  return  and  find  his  work  exaetly 
as  he  left  it,  would  hardly  find  every 
thing  better  prepared  for  going  on,  tfaaa 
the  criminal  lawyer  will  here  find  his 
materials  arranged  for  immediate  use. 
Does  he  wish  to  know  the  latest  statnte 
on  the  subject  of  his  enquiry  !  Every 
thing  of  the  kind,  (we  presume,  for  we 
do  not  profess  to  be  accurate  in  English 
statute  law, I  is  furnished  to  his  hand : 
not  the  whole  statute ;  for  that  wonld 
encumber  the  volume :  but  so  much  as 
marks  the  new  material  provisions  or 
phraseology.  Again,  does  he  look  for 
the  appropriate  form  of  an  indictment t 
If  he  understands  himself,  (and  every 
practitioner  is  supposed  to  know  how  to 
consult  books,)  he  will  find  in  two  or 
three  lines  all  the  essential  niceties  set 
forth  which  he  is  anxious  about.  Does 
he  ask  how  to  follow  up  his  indictment 
with  proof,  or  what  kind  of  evidenoe 
the  nature  of  the  crime  demands,  the 
volume  answers  with  all  the  readiness 
of  an  experienced  counsellor.  Finally, 
does  he  cast  about  to  know  what  deflex- 
ions the  law,  whether  scripta  or  mmk 
Mcripta^  has  been  made  to  nndergo  in  its 
practical  administration,  he  has  a  plain 
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chart  before  him,  with  its  windings^  and 
carvings  distinctly  delineated. 

Still  the  book,  as  we  have  said,  is 
EInglish ;  narrowly  and  practically  Eng- 
lish :  and  to  a  certain  extent,  just  in  pro- 
portion to  its  popularity  with  English 
practitioners,  is  it  unserviceable  to 
American.  Criminal  law,  on  both  sides 
of  the  water,  so  far  as  it  may  be  said  to 
moTe  at  all,  is  manifestly  tending  to  cod- 
ification or  statutory  definition.  The 
alteration  of  punishments  in  the  first  in- 
stance suggests  a  remodelling  of  statute 
phraseology.  Then  a  j(>atch  in  a  sutute 
which  fills  up  a  breach  through  which, 
in  Bentham^s  figure,  the  foxes  haye  run 
for  centuries,  renders  obsolete  whole 
classes  of  cases.  And  lastly,  the  adop- 
tion of  new  provisions,  to  which  the 
new  decisions  conform,  renders  the  de- 
parture of  English  and  American  crim- 
inal taw  from  each  other  every  day  wider 
and  wider.  In  point  of  progressive  ad- 
vancement, English  statute  law  for 
many  years  back,  say  since  Peel's  acts 
and  the  issue  of  Romilly's  exertions,  has 
in  fact  quite  taken  the  lead  of  American. 
Her  jurisprudence  had  always  been  our 
gaide;  but  now  it  may  be  affirmed  that 
her  criminal  legislation  is  quite  in  ad- 
vance of  that  of  the  majority  of  the 
states.  For  one,  we  have  greater  faith 
in  the  ultimate  amelioration  and  scien- 
tific construction  of  her  criminal  code 
than  of  that  of  any  of  the  United  States, 
Massachusetts  not  excepted.  We  only 
particularize  Massachusetts,  because 
from  the  well  known  stability  of  her  po- 


>  Allodioff  to  the  windings  of  the  law,  we 
are  tempted  to  say  that  the  oh  quoted  lines 
of  Schiller,  usyallv  applied  to  extenuate  its 
want  of  strai^t-rorwardness,  contain  any- 
thing but  a  syllogisin,  in  our  estimation. 

**  Strai^t  forward  goes 
Tb*  ligbtolng*!  path,  and  •  tralKht  the  fearful  path 
Of  the  cannon  ball.    Direct  it  flies  and  rapid 
Shattering  that  it  may  reach,  and  shattering  what 
it  reaches. 

But  the  road  of  Justice 
Carves  round  the  cornfield  and  the  bill  of  vines, 
Honoring  the  holy  bounds  of  property.*' 

Coleridg»*»  WaUeH$taMy  Ail  1,  fieens  4. 

"7?ie  road  of  justice ^^^  it  should  be  ob- 
•erred,  is  an  interpolation  of  some  anonymous 
legal  critic.  Ana  Mr.  Coleridge  has  got  in 
the  epithet  holy,  for  measured  or  aUoted  in 
the  original.  But  taking  the  whole  as  it 
stands,  we  submit  that  it  is  no  better  than  a 
fallacy  of  metaphor,  and  is  no  more  true  of 
justice  than  of  railroads ;  or  than  of  Mun- 
chausen's gun,  which  was  made  to  shoot 
round  comers. 


litical  course,  a  fairer  opportunity  is  af- 
forded of  maturing  legislative  improve- 
ments, without  the  intervention  of  party 
contests,  than  is  presented  in  most  or 
perhaps  any  of  the  other  states.  Still 
we  do  not  wish  by  any  means  to  be  un- 
derstood to  claim  for  her  present  posi- 
tion in  regard  to  criminal  legislation,  an 
advance  beyond  that  of  her  sisters. 
We  think,  in  fact,  too  poorly  of  the  pe- 
nal codes  of  all  our  states,  to  make  the 
question  of  comparative  superiority  one 
worth  agitating.  Nor  while  we  are 
upon  English  reforms  in  criminal  law, 
should  be  willing  to  cite  the  labors  of 
the  late  criminal  commissioners  in  that 
country,  with  any  great  degree  of  satis- 
faction in  corroboration  of  our  prophecy 
of  the  future  advancement  of  that  de- 
partment of  the  law,  there.  We  are 
pained  to  express  our  regret  that  so 
much  time  and  money  should  have  pro- 
duced no  more  valuable  result.  The 
labored  mass,  in  our  view,  is  too  fitly 
described  in  the  line  of  the  classic  poet. 

Monstrum  horrendum,  informe,  ingeos,  eni 
lumea  ademptum. 

But  to  return  to  our  criticism.  Set- 
ting aside  the  too  practically  English 
character  of  the  book,  it  is  of  important 
value  for  American  purposes  on  account 
of  what  it  contains  upon  criminal  plead- 
ing. There  is  so  little  to  be  found 
upon  this  subject  in  the  other  criminal 
law  treatises,  that  what  is  brought  to- 
gether and  furnished  here,  will  be  highly 
prized.  There  is  no  ^ood  book  on  crim- 
mal  pleading,  we  believe  it  is  generally 
felt.  Mr.  Starkie*s  —  a  good  one  for 
its  time, —  has  gone  quite  behind  the 
age ;  at  least  according  to  the  latest  edi- 
tion published  in  this  country.  We  had 
heard  that  the  accomplished  writer  on 
Evidence  in  Harvard  University,  once 
meditated  giving  the  profession  such  a 
treatise ;  a  kind  of  love  reminiscence 
of  his  early  labors  in  the  working  arena 
of  the  law.  We  only  hope  that  other 
distracting  prizes  of  juridical  achieve- 
ment, seemingly  so  plentiful  and  so  close 
at  hand,  will  not  prove  so  engrossing 
that  he  cannot  spare  a  little  of  himself 
for  this  desideratum  in  the  law. 

In  regard  to  Mr.  Archbuld^s  book 
generally,  we  ought  to  add,  that  the 
merits  belonging  to  it,  seem  of  right  to 
be  a  tenancy  in  common  between  him 
and  his  editors.     So  far  as  we  can  learn , 
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he  has  had  nothing  to  do  with  it  since 
it  was  a  thin  v(»luine  of  half  its  present 
size,  in  the  shape  of  its  second  edition 
in  1824.  The  ihird  (English)  was  ed- 
ited by  some  nameless  editor.  Mr.  Jer- 
vis  took  it  up  at  the  fourth :  and  Mr. 
Welsby  came  in  at  the  seventh  and  has 
cooperated  with  Mr.  J.  down  to  the 
present  tenth.  Besides  the  indication 
of  its  estimation  with  the  English  pro- 
fession afforded  by  this  large  number  of 
editions,  within  so  recent  an  original 
publication,  it  may  be  stated  for  a  fact, 
quantum  valeai,  the  precise  importance 
of  which  we  do  not  profess  to  under- 
stand, that  it  is  almost  the  only  criminal 
law  text-book,  besides  the  Pleas  of  the 
crown,  which  we  remember  to  have 
seen  cited  in  the  English  courts. 

Some  Observations  on  the  Law-Af- 
fairs OP  Virginia,  which  are  re- 
spectfully INSCRIBED  TO  THE  CoM- 
MITTTEE  ON  CoURTS  OF   JuSTICE,  By 

THE  Author,  (R.  R.  Collier.)  Pe- 
tersburg, Va.  1847. 
In  glancing  rapidly  over  this  pam- 
phlet (we  have  not  yet  been  able  to 
read  it,)  we  think  it  is  written  with 
vigor  and  earnestness,  and  contains 
allusions  to,  and  comments  upon,  men 
and  transactions,  which  are  well  calcu- 
lated to  excite  attention  in  Virginia, 
whether  they  are  just  an(i  true  or  not. 
Of  many  sensible  remarks  which  we 
have  noticed,  we  copy  the  following  : 
''It  is  worthy  the  consideration  of 
the  legislature,  whether  it  be  not  wise 
to  enlarge  the  range  of  selection  for  the 
office  of  judge  of  its  supreme  tribunal, 
and  whethpr  it  be  not  more  proper  that 
one  filling  this  high  office  should  have  a 
salary  sufficient  to  enable  him  to  live 
with  his  family  in  Richmond,  than  that 
he  should  be  put  on  an  allowance  so 
meagre  as  to  require  him  to  be  separated 
from  them  half  the  year.  It  becomes  our 
legislature  also  to  consider  whether  they 
are  not  chargeable,  on  other  grounds, 
with  the  delay  in  the  administration  of 
justice.  It  is  a  grievous  thing  thatin  the 
election  of  a  judge,  members  should  act 
as  if  they  were  choosing  an  elector  for  the 
office  of  president  of  ihe  United  States. 
If  a  suitor  has  his  cause  delayed  or  erro- 
neously decided,  it  is  small  consolation 
to  him  that,  at  the  time  the  judge  was 
elected,  he  and  the  judge  concurred  in 
opinion  on  the  question  who  was  the  most 
suitable  person  to  be  elected  president. 
An  appointment  to  the  general  court 


bench,  upon  any  such  ground,  of  a  maa 

of  inferior  judicial  quahfications,  operates 
most  deleteriously  in  respect  to  the  cmxrt 
of  appeals.  Many  a  case  necessarDj 
comes  up,  which,  had  there  been  a  pro- 
per judge  below,  would  have  been  then 
finally  determined." 

New  Books  Received.  —  A  Digest 
of  the  Conveyancing,  Testamentarj  and 
Registry  Laws  of  all  the  States  of  the 
Union ;  embracing  References  to  the 
Leading  Decisions  apon  these  Snbjects 
in  most  of  the  States,  together  with  the 
Forms  of  Acknowledgment,  Probate, 
Relinquishment,  etc.,  required  by  the 
Statutes  of  and  in  use  iu  each.  Pre- 
ceded by  a  brief  Treatise  on  the  General 
Rules  relating  to  ihe  Nature,  Execotioa 
and  Operation  of  Deeds  and  Wills;  aad 
followed  by  an  Appendix  of  the  most 
approved  General  Forms  of  those  In- 
struments. Being  a  Practical  Manual 
and  Guide  for  Lawyers,  Public  Officers, 
and  Men  of  Business.  By  James  B. 
Thornton,  late  of  Virginia,  now  of 
Memphis,  Tennessee,  Attorney  at  Law. 
Philadelphia:  T.  &  J.  W.  Johnson, 
Law  Booksellers,  Publishers,  and  Im- 
porters, 197  Chestnut  street.  1847. 

A  Treatise  on  the  Measure  of  Dam* 
ages,  or  an  Inquiry  into  the  Priaciples 
which  govern  the  Amount  of  Compensa- 
tion recovered  in  Suits  at  Law.  By  The- 
odore Sedgwick.  New  York :  John  S. 
Voorhies,  No.  SO,  Nassau  street.    1847. 

The  Occasional  Reporter  of  Cases  ia 
the  Courts  of  Law  and  Ek)oity  of  South 
Carolina.  Reported  by  several  Gentle- 
men of  the  Charleston  Bar.  Cbarl^- 
ton,  S.  C.  :  Burges  &  James.   1846. 

Opinion  of  John  M.  Read,  Esquire, 
against  the  Right  of  the  City  CooDcils 
to  Subscribe  for  Stock  in  the  Pennsyl- 
vania Railroad  Company,  and  to  Increase 
the  City  Debt  and  Taxes  for  that  pur- 
pose. Philadelphia :  Printed  for  the 
Committee.    1846. 

Paragraphs  on  the  Subject  of  Judi- 
cial Reform  in  Maryland,  shewing  the 
Evils  of  the  Present  System,  and  point- 
ing out  the  only  Remedy  for  their  Care. 
Baltimore :  Printed  by  John  D.  Toy, 
corner  of  Market  and  St.  Paul's  streets. 
1846. 

What  shall  be  done  with  the  Practice 
of  the  Courts !  Shall  it  be  wholly  Re- 
formed ?  Questions  addressed  to  Law- 
yers. By  David  Dudley  Field.  New 
York :  John  S.  Voorhies,  No.  30,  Nas- 
sau street.   1847. 
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The  late  Judge  Datis.  In  our 
brief  notice  of  the  death  of  this  vene- 
rable man,  in  our  last  number,  we  ex- 
gressed  a  hope  that  we  should  be  able 
ereafler  to  present  to  our  readers  a 
sketch  in  which  some  justice  might  be 
done  to  his  character  and  virtues.  We 
cannot  do  better  than  to  reprint  from 
the  Boston  Daily  Advertiser  the  fol- 
lowing beautiful  tribute  to  the  deceased, 
by  George  S.  Hillard.  Esq.,  who  was 
an  intimate  friend  of  Judge  Davis,  and 
whose  appreciating  pen  has  given  a 
more  just  and  eloquent  notice  of  the 
deceased  than  we  can  hope  to  see  from 
any  other. 

Judge  Davis  had  long  passed  that 
bouroe  of  three  score  and  ten  years, 
which  is  the  appointed  duration  of  hu- 
man life,  and  most  of  those,  who  are 
now  living,  can  remember  him  only  as 
an  old  man.  Had  he  lived  eleven  days 
longer,  he  would  have  entered  upon  his 
eighty-seventh  year*  He  had  long  and 
worthily  discharged  honorable  and  re- 
sponsible trusts,  from  all  of  which  he 
had  retired,  when  such  retirement  was 
dignified  and  graceful ;  when  it  was 
suggested  not  by  disqualifying  infirm- 
ities, but  by  the  fear  of  them.  His 
work  was  finished.  His  active  life  was 
brought  to  a  close.  His  public  duties 
and  trusts  had  passed  into  other  hands. 
He  had  only  to  wait  the  final  summons 
and  "  adjust  his  mantle  ere  he  fell." 

Of  course  the  death  of  such  a  man 
awakens  no  other  feeling  than  the  nat- 
ural regret  caused  by  the  removal  of 
one  so  long  honored  and  loved.  It  is 
only  a  loss  for  us  that  we  are  to  see  no 
more  that  venerable  form,  nor  hear 
again  the  mild  wisdom  of  that  voice, 
which  addressed  every  old  man  as  if  he 
50» 


were  a  brother,  and  every  young  man 
as  if  he  were  a  son. 

Judge  Davis  was  long  in  the  service 
of  the  public.  He  was  a  member  of 
the  Convention  of  Massachusetts  which 
adopted  the  Constitution  of  the  United 
States.  He  was  the  youngest  member 
of  that  body  and  the  last  survivor.  He 
was  appointed  Comptroller  of  the  Treas- 
ury and  afterwards  District  Attorney 
by  Washington  and  District  Judge  by 
the  elder  Adams.  This  last  office  he 
filled  more  than  forty  years.  To  say 
that  he  discharged  its  duties  to  the 
entire  satisfaction  of  the  bar  and  the 
public,  would  be  giving  but  faint  praise 
to  his  judicial  life.  There  was  no  essen- 
tial quality  of  a  good  iodge  wanting  in 
him.  He  was  just,  learned,  patient, 
courteous  and  firm.  His  decisions  were 
sound,  wise,  and  soholarlike.  Hisju- 
dicial  deportment  was  beautiful.  The 
motto  of  a  noble  English  family — ma- 
gislratus  indicat  virtun  —  recurs  to  the 
mind,  in  remembering  Judge  Davis. 
His  personal  qualities  were  so  admira- 
ble that  they  could  gain  nothing  from 
the  place  which  he  occupied,  but  they 
rather  added  to  it.  The  passionless 
wisdom,  the  gentleness,  the  purity,  the 
elevation  of  the  man  shone  through  the 
Judge  and  made  the  court  where  he  sat, 
venerable.  The  quiet  tones  in  which 
he  gave  his  judgment  were  like  the 
voice  of  justice  itself.  His  judicial  de- 
portment would  have  made  more  im- 
pression upon  vulgar  minds  had  he  been 
a  man  of  more  alloy ;  had  been  ambi- 
tious, impatient,  vehement,  ostentatious 
and  overbearing.  But  everything  was 
done  so  noiselessly  and  gently  that  there 
seemed  to  superficial  apprehension  a 
want  of  strength.  As  most  men  see 
more  power  in  the  eclipse  than  in  the 
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Bun-rise,  in  the  storm  than  in  the  snn- 
shine,  in  the  earthquake  than  in  the 
world's  soft  spinning  upon  its  daily  axle, 
so  we  carry  the  same  mistake  into  our 
moral  judgments.  We  associate  power 
with  a  loud  voice,  an  overbearing  man- 
ner, and  impetuous  will. 

Bat  Judge  Davis  had  none  of  these. 
His  modesty  shrunk  with  peculiar  sen- 
sitiveness from  anything  like  display. 
He  sought  to  do  his  duty,  with  no 
thought  as  to  the  impression  it  might 
make  upon  others.  Only  those  mem- 
bers of  the  bar,  who  practised  before 
him,  could  know  the  soundness  of  his 
legal  judgment,  his  accurate  learning, 
his  conscientious  fidelity  to  every  case 
that  came  before  him,  and  the  unerring 
instinct  that  led  him  always  to  the  right 
conclusion  and  by  the  right  path.  He 
gave  a  memorable  instance  of  his  ju- 
dicial firmness,  by  his  judgment  in  favor 
of  the  constitutionality  of  the  embargo, 
when  the  current  of  opinion  around  him 
was  BO  strongly  set  the  other  way. 
Had  he  been  one  of  the  judges  in  the 
case  of  the  ship  money,  he  would  have 
given  judgment  against  the  king  with 
his  usual  calmness,  and  would  have 
been  surprised  had  any  one  given  him 
to  understand  that  it  was  an  act  de- 
serving to  be  praised  and  remembered. 

But  it  is  by  no  means  for  his  public 
life  alone,  that  Judge  Davis  is  to  be 
honored  and  held  in  remembrance.  It 
is  possible  for  a  man  to  be  selfish,  ava- 
ricious, ill-tempered  and  heartless,  and 
yet  be  a  good  judge  and  faithful  public 
servant.  But  in  the  case  of  Judge 
Davis  we  had  no  need  to  borrow  the 
mantle  of  his  office  to  throw  over  his 
personal  defects.  His  virtues  were  so 
bounteous,  so  large  and  so  unalloyed 
that  they  made  the  man  John  Davis 
greater  than  any  possible  office.  He 
was  higher  than  the  bench  and  purer 
than  the  ermine.  No  one  ever  left  his 
presence  without  carrying  away  a  pe- 
culiar impression  of  gentleness,  sweet- 
ness, simplicity,  goodness  and  natural 
dignity.  He  never  said  anything  bitter, 
unkind  or  uncharitable.  He  bad  no 
iicerbities  of  temperament  to  subdue. 
There  was  no  gall  in  his  heart.  He 
carried  a  judicial  conscience  into  his 
daily  life.  Never  by  word  or  deed  did 
he  do  injustice  to  any  human  being« 
Never  did  he  seek  his  own  advance- 
ment at  the  expense  of  the  smallest 


rightful  claim  of  others.  He  had  read 
much  and  seen  much,  and  thought 
much,  and  thus  his  mind  was  stored 
with  knowledge  and  sagacity,  and  was 
fuU  of  a  certain  ripe  and  mellow  wisdom^ 
But  these  gifts  were  never  obtruded. 
He  never  said  anything  for  effect.  The 
thought  never  troubled  him  that  another 
person  might  not  know  that  he  had  this 
knowledge  or  that  faculty.  Whatever 
came  from  his  mind  flowed  natarallj 
and  unconsciously.  He  had  no  wish 
not  to  appear  what  he  was,  and  none 
to  appear  what  he  was  not.  His  codb- 
mon  words  carried  with  them  the  truth- 
fulness of  affidavits. 

He  had  an  uncommon  share  of  calm- 
ness and  quietness  in  his  manners  and 
temperament;  which  qualities  sre  not 
common  in  our  community.  Our  or- 
ganization is  so  active,  and  there  are  mo 
many  things  to  be  done  here,  that  there 
is  hardly  ever  the  natural  proportion 
between  the  doer  and  his  work.  Those 
who  have  anything  to  do,  have  gen- 
erally too  much.  Consequently  we  are 
hurried,  anxious,  nervous  and  restless. 
But  there  was  always  an  atmosphere 
of  repose  about  Judge  Davis.  He  was 
ever  happily  and  healthily  occupied, 
but  never  hurried  or  uneasy.  His  man- 
ner fell,  with  a  soothing  influence,  npon 
the  restless  spirits  who  had  occasion 
to  approach  him.  There  was  nothing 
fitful  in  his  activity ;  nothing  apathetie 
in  his  repose. 

Judge  Davis  was  already  an  old  man 
when  the  writer  of  this  notice  first  knew 
him ;  but  nothing  of  him  ever  grew  old 
but  his  body.  The  qualities  that  make 
age  unlovely  never  gathered  aroond 
him.  Time  neither  narrowed,  nor 
sharpened,  nor  embittered  him ;  it  did 
not  conlract  the  circle  of  his  sympa- 
thies ;  it  did  not  chill  his  affections  or 
render  his  judgmenta  harsh  ;  it  did  not 
make  him  a  severe  censor  of  the  pleas- 
ures he  had  outlived.  Neither  selfish- 
ness, nor  moToseness,  nor  intolerance, 
nor  love  of  money,  ever  crossed  the 
threshold  of  his  breast.  It  was  beau- 
tiful to  see  an  old  man  with  feelings 
80  fresh  and  tastes  so  young.  It  vras 
the  "odorous  chaplet  of  sweet  buds'* 
set,  but  not  **  in  mockery,  "  upon  vnn- 
ter*s  brow.  To  the  last  moment  of  his 
life  he  retained  unimpaired  his  taste  for 
simple  and  natural  pleasures ;  for  beau- 
tiful scenery,  for  music,  for  the  sports 


Digitized  by 


Google 


INTELLIGENCE  AND  MISCELLANY. 


523 


of  children,  for  conversation,  and,  espe- 
cially, for  knowledge  in  all  its  forms. 
One  of  the  last  times  he  appeared  in 
public,  was  to  hear  one  of  those  ad- 
mirable lectures  with  which  Prof.  Ag- 
assis has  lately  been  delighting  our 
commanity.  Thus,  when  he  had  laid 
aside  all  his  usual  employments,  the 
cheerful,  happy,  wise  old  man  felt  no 
aching  void.  His  days  were  not  without 
object  and  interest.  His  books,  his 
friends,  his  tastes,  the  daily  air  and 
sunshine  of  life,  filled  op  the  measure 
of  his  time  with  quiet  satisfactions. 

Jud^e  Davis  was,  in  no  respect,  be- 
hind his  time,  but  he  had  less  sympathy, 
than  many  other  men,  with  the  restless 
progress  of  the  age.    Not  that  he  was 
averse  to  this,  or  that  he  had  any  anx- 
ious fears  for  the  future,  but  he  loved 
rather  to  dwell  with  **  backward-looking 
thoughts.''     Born  in  the  Old  Colony, 
he  early  became  wedded  to  the  associ- 
ations which  are  indigenous  to  that  soil. 
The  Pilgrim   fathers,  iheir   motives, 
their  principles,  their  lives  were  to  him 
a  theme  for  constant  meditation,  and  a 
subject  of  constant  inquiry.    By  study 
and  reflection  he  had  so  saturated  his 
mind  with  knowledge  of  those  times 
and  those  men,  that  when  he  spoke  of 
them,  it  was  with  such  distinctness,  ac- 
curacy and  precision,  that  it  seemed  as 
if  he  must  have  known  them  and  lived 
among  them,  and  not  merely  read  about 
them.     He  seemed  to  have  drawn  his 
information  from  open  vision  and  not 
the  written  word.     Carver,  and  Wins- 
low,  and  Bradford,  and  Standish  were 
not  seen  by  him  in  the  cold  distance  of 
histery  as  abstractions,  but  as  in  the 
warm  and  living  present,  like  men  whom 
he  had  met  with,  face  to  face.    He  de- 
lighted to  wander  over  the  spots  which 
the  footprints  of  the  Pilgrims  had  hal- 
lowed,  aJong  the  shores  where  they  had 
landed,  and  by  the  hill  where  they  were 
gathered  to  their  last  repose.     Upon 
these  themes  he  never  spoke  without  a 
certain  placid  enthusiasm,  which  suf- 
fused his  eyes  and  gave  a  glow  of  ani- 
mation to  his  countenance.     He  was 
himself  a  model  of  all  that  was  good  in 
the  character  of  the  Pilgrims,  without 
their  alloy.     He  had  their  purity,  ele- 
vation, ardent  piety  and  devotion   to 
doty,  without  their  sternness,  their  aus- 
terity or  their  intolerance.   These  harsh 
elements  had  no  place  in  his  genial  and 


kindly  nature.  The  rigor  of  the  old 
law  governed  their  conduct  and  speech ; 
but  in  him  was  seen  the  grace,  as  well 
as  the  truth  which  were  brought  by  a 
new  and  milder  dispensation.  His  very 
reproofs  were  gentler  than  some  men's 
praises. 

He  was  a  man  of  warm  domestic  af- 
fections, and  in  his  family  his  nature 
found  his  best  satisfactions.  Here  there 
was  seen  the  same  sweetness,  gentle- 
ness, kindness  and  consideration  for 
others,  which  marked  his  intercourse 
with  the  world.  Nor  had  he  escaped 
those  sufferings  to  which  aflectionate 
natures  are  exposed.  He  had  mourned 
over  those  who,  in  the  course  of  nature, 
should  have  mourned  over  him.  An 
only  son,  grandsons  who  were  as  dear 
as  sons,  the  wife  of  his  youth,  were 
taken  away  from  him.  But  these  be- 
reavements only  served  to  give  a  gentler 
seriousness  to  his  manner  and  a  more 
aflfectionate  expression  to  the  counte- 
nance which  he  turned  to  the  friends 
and  kindred  that  were  left  behind.  His 
religious  trust  was  a  part  of  his  very 
being.  To  have  been  made  gloomy,  or 
querulous  or  harsh  by  affliction,  would 
have  implied  a  doubt  of  God's  moral 
providence.  That  was  to  him  a  fact, 
not  a  speculation.  Was  he  happy  in 
the  society  of  those  whom  he  loved  ?  it 
was  well.  Were  they  taken  away  from 
him?  it  was  also  well.  And  the  same 
spirit  of  submission  reigned  over  his 
whole  life.  One  of  his  last  conversa- 
tions with  his  family,  turned  upon  a 
playful  inquiry  as  to  how  he  should 
amuse  himself,  in  the  blindness  which 
he  felt  was  impending  over  him  from 
his  rapidly  decaying  sight  —  a  cheerful 
and  wise  conversation,  which  left  none 
but  pleasant  thoughts  behind,  in  the 
memory  of  those  who  heard  it.  But 
as  to  complaining  that  he  was  about  to 
be  blind,  —  it  no  more  occurred  to  him 
than  to  complain  that  he  was  more  than 
eighty  years  old. 

The  long,  honorable,  and  useful  life 
of  this  venerable  man  was  crowned  with 
an  appropriate  and  fitting  close.  With- 
out pain,  or  lingering  illness,  or  any- 
thing more  than  natural  decay,  by  a 
touch  as  gentle  as  that  which  loosens 
the  ripe  apple  from  the  bough,  he  has 
been  called  away  from  the  life  that  is, 
to  the  life  that  is  to  be.  His  illness 
was  very  brief  and  attended  with  little 
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or  no  apparent  sufibrin^.  Had  his 
friends  been  pexmitted  to  choose  the 
time  and  manner  of  his  dissolution,  they 
would  hardly  have  asked  any  other. 
It  was  a  peaceful  euthanasia,  and  not 
a  struggling  death.  In  the  hearts  of 
those  who  survive  him  there  can  be  no 
feeling  but  gratitude,  alike  f6r  the  pro- 
longed enjoyments  of  life  and  for  its 
merciful  close. 

Trial  of  a  Slatk  for  Murder.  A 
late  Charleston  (S.  C.)  newspaper  gives 
the  following  account  of  a  capital  trial 
in  that  citv.  The  trial  of  Richard, 
slave  of  Robert  Rowand,  charged  with 
the  murder  of  Maria,  also  the  slave  of 
Mr.  Rowand,  took  place  at  the  City 
Hall  yesterday,  at  11  A.  M.  We  for- 
bear, on  the  recommendation  of  the 
court  of  magistrates  and  freeholders, 
to  publish  the  evidence  in  this  case,  as 
there  is  a  trial  pending  before  the  court 
of  general  sessions  against  Mrs.  Eliza 
Rowand,  the  mistress,  on  the  same 
charge,  and  much  of  the  testimony  be- 
fore the  magistrates  court  being  inad- 
missible in  a  court  of  higher  jurisdiction, 
we  think  it  incorrect  to  prejudice  the 
public  mind.  The  unanimous  charge 
of  the  court  to  the  freeholders  upon  the 
evidence,  was,  that  they  were  to  con- 
sider and  make  up  their  minds  from  the 
facts  detailed  by  the  witnesses,  whether 
or  not  the  prisoner  was  guilty  of  having 
struck  the  blows  which  proved  fatal,  as 
if  they  were  not  satisfied  that  they  were 
inflicted  by  him,  but  by  Mrs.  Rowand, 
he  must  be  acquitted.  The  court  also 
charged  the  freeholder  strongly  and 
unequivocally  upon  the  law,  that  wher- 
ever a  slave  m  the  presence  and  com- 
mand of  his  owner  committed  an  un- 
lawful act,  as  murder  or  other  crime, 
that  he  was  the  mere  instrument  of  his 
owner's  cruelty,  and  having  no  will  of  his 
own,  could  not  be  amenable  to  the  punish- 
ment of  the  law.  In  all  such  cases  the 
owner  was  to  be  regarded  as  the  guilty 
party,  and  upon  him  the  vindicatory 
part  of  the  law  must  fall.  In  this  case, 
if  they  from  the  evidence,  came  to  the 
conclusion  that  Richard  had  even  in- 
flicted the  fatal  blow,  being  under  the 
control  and  order  of  Mrs.  Rowand,  and 
that  the  testimony  made  out  the  killing 
to  be  murderous,  the  owner  was  guilty 
of  murder,  and  the  slave  must  be  ac- 
quitted. The  freeholders,  under  the 
charge  of  the  conrt,  merely  retired  a 


sufficient  time  to  write  the  verdict 
*'  Not  Guilty,"  which  was  concorred 
in  by  the  presiding  magistrates,  aad 
Richard  was  discharged. 

EXAMINATIOM    III    ChIEF.       A    gOOd 

deal  of  laxity  in  the  use  of  the  leim  €9- 
taninaiion  in  chiefs  has  prevailed  ia  con- 
versation, and  sometimes  in  argument, 
at  the  bar.  We  have  an  impression  of 
having  once  heard  the  term  misapplied 
from  the  bench  of  an  inferior  tribunal ; 
but  we  had  hoped  not  to  see  the  error 
getting  into  pnnt.  As  a  recent  volame 
of  Reports  (not  Mr.  Metcalfs)  contains 
such  an  error,  we  shall  be  excused  for 
calling  back  the  attention  of  the  profes- 
sion to  a  more  accurate  nse  of  the 
phrase. 

Examination  in  diief  is  the  examin- 
ation to  the  issue,  in  distinction  from 
the  examination  upon  the  voir  dirt^  or 
as  to  the  competency  of  the  witness, 
and  includes  both  the  direct  and  the 
cross-examinations.  Indeed,  there  may 
be,  and  often  is,  a  direct  and  cross-ex- 
amination upon  the  voirdire^  as  well  as 
in  diief.  It  has  been  said  that  a  passage 
in  Mr.  Greenleafs  work  on  Evidence 
favors  the  loose  use  of  the  term.  VoL 
1.  sec.  445 :  **  When  a  witness  has 
been  examined  in  due/,  the  other  party 
has  a  ri^ht  to  cross^eaMtmine  him."  Bat 
on  reading  the  context  the  meaning  is 
clear.  He  is  laying  down  the  mle 
that  the  mere  fact  of  a  witness  having 
been  examined  as  to  his  competency 
does  not  make  him  a  witness  in  chief, 
so  as  to  entitle  the  opposite  party  to 
cross-examine  him  upon  the  issue ;  and 
then  adds  the  sentence  quoted,  to  the 
effect  that  if  the  party  calling  him  ex- 
amines him  at  all  in  chief y  he  may 
be  cross-examined  in  chief.  That  Bit. 
Greenleaf  uses  the  term  in  its  strict  tech- 
nical sense  is  evident  from  sections  421, 
424,  and  433  of  the  first  volume,  as  well 
as  from  the  passage  quoted,  when  taken 
with  its  context.  B. 


»otcft^»»t. 

It  MMneth  that  (hb  void  Ao<dk>po(,lB  kiEbgliiba 
for  In  thb  pudding  b  not  coramoalj  put  000   ^ 
one  thinf  wUh  other  (biofi  put  tofWior. 


■M!i*«r«i*ibf. 
00  thfairalatte,bai 
-riiriSlpa,  «W. 


e  from  Mr. 


We  extract  the  following  p 
Webster's  late  argument  before  the  sapreme 
court  of  the  United  States,  in  the  case  of  the 
steamer  Lexington,  as  reported  in  the  Wash- 
ington National  Era :  —  *'  It  is  a  great  tnith, 
that  England  has  never  produced  any  emi- 
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nent  writer  on  national  or  general  public 
law  —  no  elementary  writer,  who  has  made 
this  subject  his  own,  who  has  breathed  his 
own  breath  into  it,  and  made  it  live.     In 
English  judicature,  Sir  William  Scott  has, 
it  is  true,  done  much  to  enlig^hten  the  public 
mind  upon  the  subject  of  prize  causes,  &c., 
and  in  our  day  Mcintosh  has  written  a  paper 
of  some  merit;  but  where  is  your  English 
Orotius  ?   Where  is  your  EnglUh  Barbey  mc  ? 
Has  ICngland  produced  one  ?    Not  one.    The 
English  mind  has  never  been  turned  to  the 
discussion  of  general  public  law.     We  must 
f^  to  the  continent  for  the  display  of  eenius 
in   this  department  of  human  Knowledge. 
What  have  the  courts  of  Westminster  Hall 
done  to  illustrate  the  principles  of  public 
law?      With  the  exception  of  a  tract  by 
Mansfield,  of  considerable  merit,  more  great 
principles  of  public  law  have  been  discussed 
and  settled  by  this  court,  within  the  last 
twenty  years,  than  in  all  the  common  law 
courts  or  Gn^iand  for  the  last  hnndred  years ! 
Nay,  more  important  subjects  of  law  have 
been  examinea  and  passed    upon   by  this 
bench,  in  a  series  of  twenty  years,  than  in 
all  Europe  for  a  century  past.    And  I  can- 
not forbear  to  add,  that  one  in  the  midst  of 
yon  has  favored  the  world  with  a  treatise  on 
public  law,  fit  to  stand  by  the  side  of  Gro- 
lius,  to  be  the  companion  of  the  Institutes  — 
a  work  that  is  now  regarded  by  the  judica- 
tnre  of  the  world,  as  the  great  book  of  the 
age  —  Stary*8  OmJUct  of  Laws. " 


A  writer  in  the  Boston  Daily  Bee  is  quite 
indignant  at  the  opinions  expressed  in  the 
interesting  leading  article  of  our  last  num- 
ber respecting  Mr.  Day's  Connecticut  Re- 
ports. Hear  him:  "Now.  if  the  reviewer, 
(who  is  not  the  editor,)  had  read  six  volumes 
of  Mr.  Day's  sixteen,  or  digested  one  of 
that  six,  or  run  a  reluctant  eye  over  statutes 
that  still  savor  of  the  •  blue  laws,'  or  tried  to 
reconcile  some  hundreds  of  decisions  with 
common  law  or  common  sense,  or  undersUxKl 
the  practical  operation  of  her  anomalous 
equity  svstem,  or  *  confounded  nature  *  by 
doing  all  these;  we  hardly  think  he  would 
be  so  happy  to  shout  '  I  am  a  Connecticut 
citizen.' " 

There  is  a  current  rumor  that  Judges 
Colby,  Ward,  and  Merrick,  of  the  Massa- 
chusetts court  of  common  pleas  are  about  to 
resign  their  seats  on  account  of  inadequate 
compensation.  Towards  this  court  both  po- 
litical parties  have  been  wanting  in  duty  •— 
the  democrats  by  cuttins  down  the  salaries 
in  1843,  and  the  whigs  lor  not  raising  them 
again  in  1844.  The  question  is  now  dis- 
cussed, whether  a  total  reorganization  of  the 
court  should  not  be  attempted.  It  seems 
clear,  that  unless  the  policy  of  the  state  to- 
wards it  is  to  be  changed,  the  common  pleas 
had  better  be  al)olished.  It  is  not  improba- 
ble that  more  of  the  judges  will  resign  than 
we  have  mentioned  above.  No  one  could 
blame  them  for  doing  it  at  any  time. 


©bituarg  JJfotires. 


DiKD,  at  Peterborough,  N.  H.,  on  the  Slst 
of  December  last,  at  the  residence  of  bis  fa- 
ther, James  Smith,  Esq.,  a  member  of  the 
New  Orleans  bar,  aged  31. 

To  those  who  knew  Mr.  Smith,  the 
announcement  of  his  death  will  not  be  un- 
ex|)ected.  He  fell  a  victim  to  that  slow, 
insidious  disease,  consumption,  t«rhicb  has 
deprived  our  profession  oi  so  many  of  its 
most  promising  members.  For  more  than  a 
year  previous  to  his  decease,  he  had  been 
withdrawn  from  the  active  duties  of  his  pro- 
fession, and  in  the  early  part  of  the  past 
summer  he  returned  to  the  home  of  his  child- 
hood, with  hardly  the  hope  of  ever  again 
leaving  it.  As  there  are  many,  among  the 
readers  of  the  Reporter,  who  were  friends  of 
the  deceased,  it  may  be  a  matter  of  interest 
to  them  to  know,  briefly,  the  few  events  of 
his  life. 

Mr.  Smith  was  a  native  of  Peterborough, 
and  a  kinsman  of  the  late  Jud^  Smith,  of 
Exeter.  The  early  years  of  his  life  were 
spent  in  his  own  town,  and  upon  his  father's 
mrm.  At  nineteen,  he  entered  the  academy 
at  Exeter,  for  the  purpose  of  fitimg  for  col- 


lege. From  the  outset,  his  education  wai 
obtained  almost  entirely  by  his  own  exer- 
tions. For  one  of  his  circumstances  and 
with  his  aspirations,  a  better  school  than  Ex- 
eter, could  not  have  been  chosen  —  not  only 
for  the  thoroughness  of  the  instruction  given 
there  — in  which  respect  it  has  always  stood 
highest  among  the  country  schools  in  New 
England  —  but  because  there  was  everything 
in  the  spirit  of  the  place,  and  the  character  of 
the  people,  to  stimulate  and  encourage  a 
young  man  striving  to  educate  himseir  A 
singular  fatality  seems  to  have  attended  those 
who- were  with  him  at  Exeter.  Two  out  of 
four  of  the  instruclers,  then  connected  with 
the  school  —  and  those  the  younger  two  — 
besides  a  large  number  of  the  scholars,  in- 
cluding many  with  whom  he  was  most  inti- 
mate, nave  preceded  him  to  the  grave  ;  five, 
besides  himself,  victims  of  the  same  disease. 
In  the  autumn  of  1837,  Mr.  Smith  was  en- 
tered of  the  sophomore  class,  in  Vale  col- 
lege. During  his  college  life,  he  sustained  a 
hi^h  reputation  as  a  man  of  industry  and 
ability;  he  was  less  distinguished,  however, 
as  an  exact  scholar,  than  as  an  active  leading 
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member  of  the  class,  and  of  the  literary  soci- 
eties, in  which  he  took  much  interest.  With 
a  Tiew  to  a  future  professional  course,  his 
studies  were  not  counned  to  class-books,  but 
took  a  wider  range,  into  the  regions  of  liter- 
ature, history  and  metaphysics. 

On  leaving  college,  he  went  to  New  Or- 
Imds,  and  thence  to  Madison  Parish,  Louisi- 
ana, where  he  remained  more  than  a  year,  as 
instructer  in  the  family  of  Judffe  Perkins,  a 
wealthy  planter,  whose  sons  bad  been  his 
classmates  and  intimate  friends  in  college. 
While  here,  he  began  the  studies  of  his  pro- 
fession, privately,  and  went  through  the  ear- 
lier elementary  treatises.  In  the  winter  of 
1841-2,  he  made  an  excursion  on  horseback, 
in  company  with  a  former  classmate,  through 
western  Louisiana  and  Texas,  as  far  as  the 
riTer  Nueces.  £arly  in  the  spring  of  1842, 
he  relumed  to  New  £lnglana,  and  in  April, 
entered  the  Uiw  school,  at  Cambridge .  Wnile 
in  the  school,  be  was  a  diligent  student,  ap- 
plying himself  not  merely  to  the  common 
law.  as  studied  in  the  classes,  but  also  to  the 
leading  treatises  on  civil  law,  as  forming  the 
basis  of  the  Louisiana  code,  and  as  essential 
to  practice  in  that  slate.  His  abilities  and 
aptitude  for  the  profession,  won  him  the  re- 
spect of  all  who  knew  him,  and  his  social 
qualities,  alike  conciliated  their  esteem.  In 
October,  1843,  he  returned  to  New  Orleans, 
having  chosen  that  city  as  a  field  of  future 
practice,  as  giving  promise  of  earlier  success 
to  a  young  lawyer  than  most  northern  cities. 
To  satbfy  the  reouisitions  of  the  Louisiana 
law,  he  spent  still  another  year  in  profes- 
sional study,  under  the  tuition  of  Judge 
Watts,  of  ihe  admiralty  court,  in  which  court 
he  at  the  same  time  received  a  clerkship. 
In  the  autumn  of  1844,  he  was  admitted  to 
the  bar,  and  commenced  practice.  His  health 
at  this  time  be^n  to  give  way.  but  he  con- 
tinued to  keep  his  office,  until  tne  following 
summer,  when  more  alarming  symptoms  be- 
gan to  appear,  and  by  advice  of  his  physi- 
cians, he  retired,  for  the  warm  months,  to  the 
more  healthful  region  of  the  Pine  Woods. 
But  his  disease  had  already  made  such  pro- 
gress, that,  on  his  return  to  the  city  in  the 
autumn,  his  strength  was  too  much  prostrated 
to  permit  him  to  resume  his  professional  du- 
ties; and  at  the  urgent  invitation  of  his 
friend,  Judge  Perkins,  he  retired  to  his  hos- 
pitable mansion,  for  the  winter.  Here,  ev- 
ery kindness  which  the  solicitude  of  friends 
could  render,  or  the  wants  of  an  invalid  sug- 
gest, was  shewn  him.  The  winter,  however, 
passed  away  without  amendment ;  vet  with- 
out that  fatal  decline,  which  his  pnysicians 
had  warned  him  to  expect.  In  the  spring, 
finding  his  strength  suflicicnt  tor  the  journey, 
ho  returned  to  New  England,  reaching  home 
in  June.  Consultations  with  several  eminent 
physicians  on  his  way,  had  given  him  no  hope 
of  recovery,  and  he  returned,  to  wait  calmly 
and  patiently  for  the  event.  Greater  serenity 
or  cheerfulness,  under  such  circumstances,  the 
writer  of  this  notice  never  witnessed.  He 
seemed  to  lose  none  of  his  interest  in  passing 
events,  or  in  books,  and  happily,  until  within 
a  few  days  of  his  death,  his  strength  was 
sufllcient  to  allow  its  indulgence.  He  sank, 
at  last,  rapidly  j  there  was  no  flickering  in 


the  socket ;  the  taper  bomed  clearly,  8olo«g^«i 
its  aliment  lasted,  and  then  went  quietly  o^. 
If  to  be  cut  ofi*  in  the  morning  of  life,  jafi 
when  expectations  are  yielding  to  falfilnheat, 
when  the  hardest  struggle  of  life,  that  of  & 
successful  entrance  into  its  busy  scenes,  kai 
been  surmounted,  and  the  well-earned  esteeB 
of  friends,  and  talents  faithfully  coltivated, 
give  earnest  of  future  success,  be  just  cmae 
of  regret,  then  the  case  before  as  is  emtnentlj 
a  sad  one.  Few  young  men  hare  looked  t0 
the  future  with  more  anxious  or  jaster  ex- 
pectation. To  every  one  it  is  a  field  liA 
with  golden  harvests,  but  especially  to  him, 
who  has  toiled  through  the  earlier  years  of 
life,  insensible  to  privation,  or  the  efibrt  «f 
self-denial,  in  the  confidence  of  a  full  reward 
to  come.  To  such  an  one,  the  suag^le  with 
disease  must  be  a  hard  one  —  but  the  suc- 
cessful issue  of  such  a  struggle  —  the  fimi 
victory  won,  is  the  best  evidence  that  the 
summons  comes  not  too  soon  ;  that  the  les- 
son of  life  has  been  learned ;  the  leamo^ 
mission  here  accomplished.  Those  who 
knew  Mr.  Smith  will  re^^et,  in  fann,  the  loas 
of  one  eminently  fitted  (or  the  practice  of  his 
profession ;  and  whose  ready  humor  and 
great  conversational  powers  made  his  society 
always  attractive.  Those  who  et^oyed  his 
more  intimate  friendship,  will  remember,  ret 
more  fondly,  the  warmth  and  strength  ol  ms 
afiections,  and  the  deep  under  current  of  feel- 
ing, which  a  calm  exterior  did  not  discdoae  to 
the  world  at  large. 

At  his  residence,  Fort  Cumberland,  N.  B., 
January  21,  Samuel  Oat,  Esq.,  aged  fS. 
He  was  a  native  of  Boston,  and  brother  to 
the  Hon.  £beuezer  Oay,  late  of  Hingfaam, 
Mass.,  and  a  graduate  of  Harvard  University 
in  the  class  of  1775.  The  Sl  John  Observer 
says :  "  He  lefV  his  native  country  and  be- 
came a  resident  of  this  province  at  the  com- 
mencement of  the  revolutionary  war,  and  was 
amongst  the  first  settlers.  For  a  number  of 
years  he  held  the  o&ce  of  chief  justice  of 
the  common  pleas,  and  justice  of  the  peace 
for  the  county :  and  for  several  vears  was  re- 
turned a  representative  for  Westmoreland. 
He  served  in  the  latter  capacity  in  the  first 
house  of  assembly  organized  for  New  Bnuis- 
wick,  which  sat  in  the  city  of  St.  John.  He 
died  at  an  advanced  age,  highly  resprcted  by 
his  neighbors  and  acquaintance,  and  esteemed 
among  nis  friends." 

At  Monterey,  Mexico,  Decembar  2,  Hon. 
Thomas  L.  Harmab,  a  brigadier-general  ia 
the  volunteer  service  of  the  United  States. 
Qeneral  Harmar,  says  the  Western  Law 
Journal,  was  a  citizen  of  Brown  county,  Ohio. 
He  was  an  excellent  citizen,  an  accomplished 
gentleman,  a  distinguished  lawyer,  and  jusdr 
esteemed  for  the  eminent  manner  in  whico 
he  had  discharged  the  duties  of  nany  impor- 
tant public  stations.  Emphatic  resolutions 
were  unanimously  adopted  on  the  occastoa 
of  his  death  by  both  branches  of  the  Ohio 
legislatuie.  Appropriate  resolutions  were 
also  adopted  by  the  bar  at  Columbus. 

At  the  residence  of  Dr.  Whitehead,  near 
Tallahasse,  Florida,  of  consomptioo,  January 
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24,  John  Gbobqb,  Esq.,  attorney  at  law,  of  tised  law  in  Salem,  and  was  afterwards,  for 
Aii8:usta,  Ga..  formerly  of  New  Hampshire,  a  namber  of  years,  mstructer  in  the  grammar 
^*       G«or^  had  corae  to  Florida  with  the 


Mr. 

bope  of  recruiting  his  health ;  but  it  was  too 

late.     He  died  in  less  than  a  week  after  his 

arriTaL 


school  at  that  place. 

In  Cincinnati,  December  31,  Joseph  B. 
Walkbb,  £8<|.,  a^  37.  He  formerly  re- 
sided in  Cincmnati,  and  was  in  partnership 
with  his  brother.  Judge  Walker.    He  subse- 


In  Brooklyn,  N.  Y.,  Theodorb  Eames.  wim  mo  uiw*mci.  ^«v^«  ..«*«^..  jlx«o»v»«- 
Esq.,  police  judge  of  that  city,  a  native  ot  qoently  removecl  to  St.  Louis,  and  there  pur- 
UaverhiU,  Mass.   For  sefcral  years  he  prac-    sued  his  profession. 
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THE    EULE  OF  DAMAGES  IN  ACTIONS  EX  DELICTO. 

We  confess  ourselves  of  the  number  of  those  who  have  supposed 
that  the  term  damages^  in  the  law  of  remedy,  meant  "  a  compenm 
sationjbr  some  injvty  sustained.^^  It  is  said  to  be  "  the  indemnity 
given  by  law,  to  be  reqdvered  from  the  wrong-doer,  by  the  person 
who  has  sustained  tl^  injury."  The  plaintiff,  in  his  declaration 
sets  forth  the  wrong  done,  not  to  the  public,  but  to  himself ;  and 
concludes  with  fixing  a  sum,  called  the  ad  damnum,  as  the  extent 
of  the  injury  which  he,  and  not  the  community,  has  sustained.  Be- 
yond this  sum,  the  jury  cannot  assess  damages,  be  the  outrage  to 
the  public  ever  so  great.  The  defendant,  by  pleading  the  general 
issue,  avers  that  he  is  not  guilty  of  doing  the  wrong  alleged  ;  and 
this  issue  involves  not  only  the  principal  act  done,  but  all  the  cir- 
cumstances accompanying  it,  and  whatever  tended  either  to  give 
character  to  the  transaction,  or  to  show  its  injurious  results  to  the 
plaintiff.  We  supposed  that  the  plaintiff  could  no  more  in  this,  than 
in  any  other  action,  give  evidence  of  any  facts  other  than  those  in- 
volved in  the  issue ;  namely,  facts  showing  the  nature  of  the  wrong, 
and  its  consequences  to  hitnself ;  and  that  if  he  could  not  be  per- 
mitted to  prove  that,  besides  the  injury  to  himself,  the  act  was 
injurious  or  offensive  to  his  neighbor  B.,  neither  could  he  show 
that  it  was  injurious  to  the  rest  of  his  neighbors,  nor  to  the  whole 

VOL.  a. — NO.  xn.  51 


Digitized  by 


Google 


630      THE  RULE  OF  DAMAGES  IN  ACTIONS  EX  DELICTO. 

state.  The  judge  would  tell  him  that  B.  was  competeot  to  sue  for 
himself.  So  the  state  is  competent  to  vindicate  its  own  wrongs. 
The  plaintiff,  it  is  true,  would  not  be  confined  to  the  proof  of  ac- 
tual pecuniary  loss ;  for  it  has  been  always  held  that  the  jury  might 
take  into  consideration  every  circumstance  of  the  act  which  injuri- 
ously affected  the  plaintiff,  not  only  in  his  property,  but  in  his  person, 
his  peace  of  mind,  his  quiet  and  sense  of  security  in  the  enjoyment 
of  his  rights ;  in  short  his  happiness.  But  it  must  affect  his  happi- 
ness, not  his  neighbor's ;  and  therefore  to  this  question,  alone,  it  has 
been  supposed,  the  jury  ought  to  be  restricted.  These  views  are 
in  accordance  with  the  law  as  stated  in  2  Greenleaf  on  Evidence, 
§^  253,  254,  256,  266  —  272. 

It  is  true  that  judges  have  frequently  spoken  of  "  exemplary  " 
and  "  vindictive  "  damages,  and  of  "  smart-money  ; "  but  without 
ever  instructing  the  jury,  in  terms,  that  they  were  at  liberty  to 
increase  the  damages  purely  for  the  sake  of  punishing  the  de- 
fendant, and  beyond  the  amount  of  injury,  taken  in  a  liberal 
sense,  which  the  plaintiff  had  sustained. 

Recently,  however,  in  the  valuable  Treatise  on  the  Law  of 
Damages,  which  Mr.  Sedgwick  has  given  to  the  profession,  the 
learned  author  has  denied  the  soundness  of  the  general  rule  as  we 
have  above  stated  it,  laying  down  the  broad  proposition  that, "  whar- 
ever  the  elements  of  fraud,  malice,  gross  n^ligence,  or  oppression 
mingle  in  the  controversy,  the  law,  instead  of  adhering  to  the  system 
or  even  the  language  of  compensation,  adopts  a  wholly  different 
rule.  It  permits  the  jury  to  give  what  it  terms  punitory,  vindictive, 
or  exemplary  damages ;  in  other  words,  blends  together  the  interest 
of  society  and  of  the  aggrieved  individual,  and  gives  damages  not 
only  to  recompense  the  sufferer  ^  but  to  punish  the  offender!^  {Sedgwick 
on  Damages^  p.  39.)  However  this  view  may  seem  justified  by  the 
"  general  language  of  some  judges,  and  by  remarks  gratuitously 
made  in  delivering  judgment  on  other  questions,  it  is  not  supported 
to  that  extent  by  any  express  decision  on  the  point,  and  is  deemed 
at  variance  not  only  with  adjudged  cases,  but  with  settled  princi- 
ples of  law.  This  will  be  apparent  from  an  examination  of  the 
authcMrilies  on  which  the  learned  author  relies.  In  the  first  case 
cited  in  support  of  his  position,  that  o{  Huckle  v.  Money ^  (2  Wik. 
2Q5,)  which  was  an  action  to  try  the  legality  of  an  arrest  under  a 
general  warrant  issued  by  the  secretary  of  state,  the  jury  found  a 
verdict  for  £300,  which  the  defendant  moved  the  court  to  set  aside 
as  excessive.  But  the  motion  was  denied,  on  the  ground  that  the 
damages  were  properly  left  at  large  to  the  jury ;  with  instructions 
that  they  were  not  bound  to  any  certain  rule,  but  were  at  liberty  to 
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consider  all  the  circumstances  of  oppression  and  arbitrary  power 
by  which  the  great  constitutional  right  of  the  plaintiff  was  violated, 
in  this  attempt  to  destroy  the  liberty  of  the  kingdom.     All  which 
the  jury  were  thus  permitted  to  consider,  were  circumstances  going 
in  aggravation  of  the  injury  itself  which  the  plaintiff  had  received 
and  so  were  admissible  under  the  rule  as  stated  in  2  Greenl.  on 
Evid.  ^  266,  272.     The  case  of  TuUidge  v.  Wade,  (3  Wils.  18,) 
was  of  the  same  class.     It  was  trespass  for  breaking  and  entering 
the  plaintiff's  house,  and  debauching  his  daughter ;  and  the  jury 
were  instructed  to  take  into  consideration  the  plaintiff's  loss  of  her 
service,  and  the  expenses  of  her  confinement  in  his  house.     The 
verdict,  which  was  for  £  50,  was  complained  of,  as  excessive  ;  but 
the  court  thought  otherwise,  "  the  plaintiff  having  received  tins  insult 
in  his  own  house,  where  he  had  civilly  received  the  defendant,  and 
permitted  him  to  make  his  addresses  to  his  daughter."    And 
it  was  observed  by  Bathurst,  J.,  that  **  in  actions,  of  this  nature, 
and  of   assaults,  the   circumstances   of  time    and    place,   when 
and   where  the  insuU   is  given,  require  different  damages;   as 
it  is  a  greater  insult  to  be  beaten  upon  the  Royal  Exchange,  than 
in  a  private  room."     It  thus  appears,  that  in  this  case,  the  damages 
were  limited  to  the  extent  of  the  injury  received  by  the  plaintiff; 
and  that  the  loose  remark  of  Wilmot,  C.  J.,  relied  on  by  the  learned 
author,  was  altogether  gratis  dictum.     In  Doe  v.  FUUter,  (13 
M.  &  W.  47,)  which  was  trespass  for  mesne  profits,  the  only 
question  was^  whether,  in  estimating  the  costs  of  the  ejectment,  as 
part  of  the  plaintifTs  damages,  the  plaintiff  was  confined  to  the 
costs  taxed,  or  might  be  allowed  the  costs,  as  between  attorney 
and  client.     The  remark  of  Pollock,  C.  B.,  respecting  ''what  are 
called  vindictive  damages,'^  though  wholly  uncalled  for,  is  ex- 
plained by  himself  to  mean  only  that  the  jury  may  ''  take  all  the 
circufnstances  into  their  consideration,"  namely,  the  circumstances 
of  tte  injury  inflicted,  so  far  as  they  afiected  the  plaintiff.     The 
like  may  be  observed  of  what  Mr.  Justice  Washington  said,  in 
Walker  v.  Smith,  (1  Wash.  C.  C.  R.  152) ;   which  vas  an  action 
against  the  plaintiff's  factor,  to  recover  the  balance  due  to  the 
plaintiff  for  goods  which  the  factor  had  sold  without  taking  colla- 
teral security,  in  violation  of  orders,  the  purchaser  proving  insol- 
vent, and  partial  payment  only  having  been  obtained.     The  ques- 
tion was,  whether  the  jury  might  assess  damages  in  their  discretion, 
for  less  than  the  plaintiff's  actual  loss,  taking  into  consideration  all 
the  favorable  circumstances  on  the  defendant's  part ;  or  whether 
they  were  bound  to  give  the  plaintiff  the  precise  sum  which  he  had 
lost  by  the  violation  of  his  orders.     And  the  judge  instructed  them 
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that  the  latter  was  the  sole  measure  of  damages ;  remarking,  poa^ 
ingly,  that  in  suits  for  vindictive  damages,  the  jury  acted  without 
control,  becauee  there  was  no  legal  rule  by  which  to  measure  them. 
H^  meaning  apparently  was,  that  in  actions  ''sounding  in  damages," 
the  court  had  no  control  over  the  sound  discretion  of  the  jury ;  hot 
that  where  the  damages  were  susceptible  of  a  fixed  and  certain 
rule,  the  jury  were  bound  by  the  instructions  of  the  court.     The 
case  of  TiUolson  v.  Ckeetham,  (3  Johns.  56,)  is  also  relied  upon. 
This  was  case  for  a  libel,  in  which  the  jury  were  instructed  by 
Kent,  C.  J., ''  that  the  charge  contained  in  the  libel  was  calculated 
not  only  to  injure  the  feeling's  of  the  plaintiff,  b(it  to  destroy  aU  ctm^ 
fidence  in  him  bb  a  public  officer;  and  in  his  opinion  demanded 
from  the  jury  exemplary  damages,  as  well  on  account  of  the  nature 
of  the  offence  charged  against  the  plaintiff,  as  for  the  protection  of 
his  character  as  a  public  officer^  which  he  stated  as  a  strong  circom- 
stance  for  the  increase  of  damages ; "  adding, ''  that  he  did  not 
accede  to  the  doctrine  that  the  jury  ought  not  to  punish  the  de- 
fendant, in  a  civil  suit,  for  the  pernicious  effects  which  a  publication 
of  this  kind  was  calculated  to  produce  in  society."     Here  the 
grounds  of  damages,  positively  stated  to  the  jury,  were  expressly 
limited  to  the  degree  of  injury  to  the  plaintiffs  either  in  his  feelings 
or  in  his  character,  as  a  public  officer.     The  rest  is  mere  negation. 
The  jury  were  not  instructed  to  consider  any  other  circumstances 
than  those  which  affected  the  plaintiff  himself;  though  these^  they 
were  told,  demanded  exemplary  damages.     In  this  view,  all  dani« 
ages,  in  actions  ex  delicto^  may  be  said  to  be  exemplary ^  as  having 
a  tendency  to  deter  others  from  committing  the  like  injuries.    These 
instructions,  also,  were  in  perfect  accordance  with  the  rule  aheady 
stated.     In  support  of  them,  the  chief  justice  relies  on  HucUe 
V.  Money y  and  TuUidge  v.  Wade.    He  also  refers  to  Pritchard  v. 
PapUUm,  (3  Harg.  St.  Tr.  1071 ;   10  Howell  St.  Tr.  319, 370, 
8.  C.)  which  was  essentially  a  controversy  between  the  crown  and 
the  people,  before  "  the  infamous  Jeffries,"  who  told  the  jury  that 
*'  the  government  is  a  thing  that  is  infinitely  concerned  in  the  case, 
that  makes  it  so  popular  a  cause ; "   and  pressed  them,  with  dis- 
graceful zeal,  to  find  large  damages  for  that  reason,  and  for  their 
compliance  in  finding  £10,000,  which  was  the  amount  of  the  ad 
damnuMj  he  praised  them  as  men  of  sense,  to  be  greatly  com- 
mended for  it.     The  ruling  of  that  judge,  in  favor  of  the  crown, 
will  hardly  be  relied  upon,  at  this  day,  as  good  authority.     But  in 
TUlotson  V.  Cheethaniy  the  learned  chief  justice,  in  saying  that  the 
actual  pecuniary  damages  in  actions  for  tort,  are  never  the  sole  nilo 
of  assessment,  probably  meant  no  more  than  this,  that  the  jury 
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were  at  liberty  to  consider  all  the  damages  accruing  to  the  plaintiff 
from  the  wrong  done,  without  being  confined  to  those  which  are 
susceptible  of  arithmetical  computation.  The  remark  of  Spencer,  J., 
beyond  this,  was  extrajudicial.  In  Wbert  v.  Jenkins ^  14  Johns. 
352,)  which  was  trespass,  for  beating  the  plaintiff's  horde  to  death, 
with  circumstances  of  great  barbarity,  the  jury  were  told  that  they 
**  had  a  right  to  give  smart  money  ;  "  by  which  nothing  more  seems 
to  have  been  meant,  than  that  they  might  take  into  consideration 
the  circumstances  of  the  cruel  act,  as  enhancing  the  injury  to  the 
plaintiff,  by  the  laceration  of  his  feelings.  In  the  Boston  Manufac-^ 
iwring  Company  v.  Fiske^  (2  Mason  R.  119,)  the  only  question  waa 
whether,  in  case  for  infringing  a  patent,  the  plaintiff  might  recover, 
as  part  of  his  actual  damage,  the  fees  paid  to  his  counsel  for  vindi- 
cathig  his  right  in  that  action.  The  observations  of  the  learned 
judge,  quoted  by  Mr.  Sedgwick,  were  made  with  reference  to  the 
practice  in  admiralty,  in  cases  of  marine  torts  and  prize,  where  a 
broader  discretion  is  exercised  than  in  courts  of  common  law,  the 
court  frequently  settling,  in  one  suit,  all  the  equities  between  the 
parties  in  regard  to  the  subject-matter. 

The  next  case  adduced  is  that  of  Whipple  v.  Walpole^  (10  N. 
Hamp.  R.  130,)  which  was  case  against  the  town  of  Walpole, 
to  recover  damages  for  ah  injury  arising  from  the  defective  state 
of  a  bridge,  which  the  defendants  had  grossly  neglected  to  keep 
in  repair.     The  bridge  had  broken  down  while  the  plaintiff's  stage- 
coach was  passing  over,  in  consequence  of  which  his  horses  were 
destroyed.     The  jury  were  instructed  "  that  for  ordinary  neglect 
the  plaintiff  could  not  recover  exemplary  damages ;  but  that  such 
damages  might  be  allowed  in  the  discretion  of  the  jury,  in  cade 
they  believed  there  had  been  gross  negligence  on  the  part  of  the 
defendants."     The  question  seems  in  fact  to  have  been,  whether 
the  jury  were  confined  to  the  value  of  the  horses,  or  might  take 
into  consideration  all  the  circumstances  of  the  injury.     The  sole 
question  before  the  court  in  bank  was,  whether  the  above  instruc- 
tion was  correct ;  and  they  held  that  it  was.     The  remark  that 
the  jury  might  give  "  damages  beyond  the  actiuU  injury  suslainedj 
for  the  sake  of  the  example,"  though  gratuitous  and  uncalled  for, 
seems  qualified  by  the  subsequent  observation  that  the  jury,  m. 
cases  of  gross  negligence,  "  were  not  bound  to  "be  very  exact  in  es- 
timating the  amount  of  damages;"  and  probably  the  learned 
judges  meant  to  say  no  more  than  that,  in  such  cases,  the  court 
would  not  control  the  discretion  of  the  jury,  but  would  leave  them 
at  liberty  to  consider  all  the  circumstances  of  the  injury,  and  award 
such  damages  as  they  thought  proper.     In  Idnsley  v.  Bushnelly  (16 
51* 
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Conn.  R.  225,)  which  was  a  case  for  an  injury  to  the  plaiDUflfs 
person,  occasioned  by  an  obstruction  left  in  the  highway  by  the 
wanton  negligence  of  the  defendant,  the  question  was,  whether  the 
jury,  in  the  estimation  of  damages,  were  restricted  to  the  loss  of 
the  plaintiff's  time,  and  the  expenses  of  his  cure,  &c.,  or  might  also 
allow,  as  part  of  his  damages,  the  necessary  trouble  and  expenses 
incurred  in  the  prosecution  of  his  remedy  by  action.     And  the 
court  held  that  these  latter  were  fair  subjects  for  their  considera- 
tion.    "  The  circumstances  of  aggravation  or  mitigation,"  said  the 
court,  —  ''the  bodily  pain  ;  the  mental  anguish  ;  the  injury  to  the 
plaintilTs  business  and  means  of  livelihood,  past  and  prospective; 
aU  these,  and  many  other  circumstances,  may  be  taken  into  con- 
sideration by  the  jury,  in  guiding  their  discretion  in  assessing  dam- 
ages for  a  wanton  personal  injury.     But  these  are  not  all  that  go 
to  make  up  the  amount  of  damage  sustained.     The  bill  of  the 
surgeon,  and  other  pecuniary  charges,  to  which  the  plaintiff  has 
been  necessarily  subjected  by  the  misconduct  of  the  defendant,  are 
equally  proper  subjects  of  consideration."     And  it  is  in  express 
reference  to  the  propriety  of  allowing  the  trouble  and  expense  of 
the  remedy,  that  the  observation  respecting  vindiptive  damages,  or 
smart-money,  quoted  by  Mr.  Sedgwick,  seems  to  have  been  made. 
For  the  learned  judge  immediately  cites  in  support  of  his  remark 
certain  authorities,  which  will  hereafter  be  mentioned,  not  one  of 
which  warrants  the  broad  doctrine  which  is  now  under  considera- 
tion ;  and  he  concludes  by  quoting  from  one  of  them,  with  empha- 
sis, the  admission  that ''  where  an  important  right  is  in  question,  in 
an  action  of  trespass,  the  court  have  given  damages  to  indemnify 
the  party  for  the  expense  of  establishing  iU^^    This  is  conceived  to 
be  the  extent  to  which  the  law  goes,  in  civil  actions  for  damages, 
beyond  the  circumstances  of  the  transaction. 

The  learned  author  further  observes,  that  the  doctrine  he  lays 
down  has  been  fully  adopted  by  the  supreme  court  of  the  United 
States;  and  cites  Tracy  v.  Swartwovt^  (10  Peters  R.  80.)  That 
was  an  action  of  trover  against  a  collector  of  the  revenue,  for  cer- 
tain casks  of  sirup  of  sugar-cane,  which  the  importer  had  offered 
to  enter  and  bond  at  the  rate  of  fifteen  per  cent,  ad  valorem^  but 
the  collector,  acting  in  good  faith,  required  bond  for  a  duty  of 
three  cents  per  pound.  The  importer  refusing  to  do  this,  the 
goods  remained  in  the  hands  of  the  defendant  a  long  time,  waiting 
the  decision  of  the  secretary  of  the  treasury ;  who  being  of  opinion 
that  the  lighter  duty  was  the  legal  one,  they  were  accordia|^  de- 
livered up  to  the  importer  at  that  rate  of  duty ;  but  in  the  mean 
time  had  become  deteriorated  by  growing  acid.     The  judge  of  the 
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circuit  court  instructed  the  jury  that  the  circumstances  of  the  dis- 
pute ought  not  to  subject  the  collector  to  more  than  nominal  dam- 
ages ;  to  which  exceptions  were  taken.  The  sole  question  on  this 
subject  was  whether  the  plaintiff  was  entitled  to  the  damages  he 
had  actually  sustained;  and  the  supreme  court  held  that  he  was  so 
entitled.  It  was  in  reference  to  this  question  only,  that  the  terma 
exemplary  and  compensatory  damages  were  used ;  the  question 
.whether,  in  any  case,  damages  could  be  given  by  way  of  punish- 
ment alone,  not  appearing  to  have  crossed  the  minds  either  of  the 
judges  or  the  counsel. 

The  last  case  cited  by  the  author  is  that  of  the  Amiable  Nancy^ 
(3  Wheat.  546,)  which  was  a  libel  for  a  marine  tort,  brought  by 
neutrals  against  the  owners  of  an  American  privateer,  for  illegally 
capturing  their  vessel  as  prize,  and  for  plundering  the  goods  on 
board.  The  question  was,  whether  the  owners  of  the  privateer, 
not  having  in  any  respect  participated  in  the  wrong,  were  liable  for 
any  damages  beyond  the  prime  cost  or  value  of  the  property  lost, 
and  in  case  of  injury,  for  the  diminution  in  its  value,  with  interest 
thereon  j  and  the  court  held  that  they  were  not ;  and  accordingly 
rejected  the  claim  for  all  such  damages  as  rested  in  mere  discre- 
tion. To  what  extent  the  immediate  wrong-doers  might  have  been 
liable,  was  a  question  not  before  the  court ;  yet  it  is  to  be  noted, 
that,  in  the  passing  allusion  which  the  learned  judge  makes  to  their 
liability,  he  merely  says  that,  in  a  suit  against  them,  it  might  be 
proper  to  go  yet  farther,  in  the  shape  of  exemplary  damages,  but 
does  not  say  that  it  would  be. 

From  this  examination  of  all  the  authorities  adduced  by  this 
learned  author  in  support  of  the  position  that,  in  the  cases  alluded 
to,  damages  may  be  given  purely  by  way  of  punishment,  irrespect- 
ive of  the  degree  and  circumstances  of  injury  to  the  plaintiff,  it  is 
manifest  that  it  has  not  the  countenance  of  any  express  decision 
upon  the  point,  though  it  has  the  apparent  support  of  several 
(Mier  dicta^  and  may  seem  justified  by  the  terms  ^'exemplary 
damages,"  "vindictive  damages,"  " smart-money,"  and  the  like, 
not  nnfrequently  used  by  judges,  but  seldom  defined.  But  taken 
in  the  connexion  in  which  these  terms  have  been  used,  they  seem 
to  be  intended  to  designate  in  general  those  damages  only  which 
are  incapable  of  any  fixed  rule ;  and  lie  in  the  discretion  of  the 
jury ;  such  as  damages  for  mental  anguish,  or  personal  indignity 
and  disgrace,  &c.,  and  these,  so  far  only  as  the  sufferer  is  himself 
affected.  If  more  than  this  was  intended,  how  is  the  party  to 
be  protected  from  a  double  punishment  ?  For  after  the  jury  shall 
have  considered  the  injury  to  the  public  in  assessing  damages  for 
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«n  aggravated  assault,  or  for  obtaining  goods  by  false  pretences, 
or  the  like,  the  wrong-doers  are  still  liable  to  indictment  and  fine, 
as  well  as  imprisonment,  for  the  offence. 

This  view  of  the  true  meaning  of  those  terms  was  taken  by 
Smith,  J.  in  Churchill  v.  Watson^  (5  Day  R.  144.)    It  was  tres- 
pass de  bonis  asporiatiSf  committed  with  malice,  and  with  circum- 
stances of  peculiar  aggravation,  to  prevent  the  plaintiff*  from  com- 
pleting a  contract  for  building  a  vessel.     And  the  question  was, 
whether  the  jury  were  confined  to  the  value  of  the  property  taken, 
and  presumptive  damages  for  the  force  only;   or  whether  they 
might  consider  all  the  aggravating  circumstances  attending  the 
trespass,  and  the  plaintiff's  actual  damage  sustained  by  it.     The 
court  held  the  latter.  The  learned  judge  remarked  that  "  in  actions 
founded  in  tort,  the  first  object  of  a  jury  should  be  to  remune- 
rate the  injured  party  for  all  the  real  damage  he  has  sustained 
In  doing  this,  the  value  of  the  article  taken  or  destroyed  forms  one 
item ;  there  may  be  others,  and  in  this  ease  I  think  there  were 
others."    He  then  mentions  the  interruption  and  delay,  which  oc- 
curred in  building  the  vessel,  as  of  the  class  of  damages  to  which 
he  alludes,  and  adds  that  he  shall  not  attempt  to  draw  the  line  be- 
tween consequences  which  may  properly  influence  a  jury  in  assess- 
ing damages,  and  those  which  are  so  far  remote  and  dependent  on 
other  causes  that  they  cannot  be  taken  into  consideration.     "  In  ad- 
dition," he  observes,  "  to  the  axiual  damage"  (meaning  doubtless, 
from  the  connexion,  the  direct  pecuniary  damage  above  alluded  to,) 
'^  which  the  party  sustains  in  actions  founded  in  iort^  the  jury  are 
at  liberty  to  give  a  further  sum,  which  is  sometimes  called  vindiuive, 
sometimes,  exemplary^  and  at  other  times  presumptive  damages. 
These,  from  their  nature,  cannot  be  governed  by  any  precise  rule, 
but  are  assessed  by  the  jury,  upon  a  view  of  all  the  circumstances 
attending  the  transaction.''^    He  afterwards  says,  "  Indeed  I  know 
of  no  such  thing  as  presumptive  damages  for  force.    It  is  a  wrong, 
for  which  the  law  presumes  damages,  and  the  amount  will  depend 
on  the  nature^  extent  and  enormity  of  the  wrong;  but  force  partakes 
not  of  the  nature  of  right  or  wrong,  in  such  a  manner  that  the  law 
can  raise  any  presumption."    A  similar  view  of  the  rule  of  dam- 
ages in  torts  had  previously  been  taken  by  the  court  in  Edwards  v. 
Beach,  (3  Day  R.  447,)  which  was  trespass  for  destroying  a  tav- 
ern-keeper^s  sign ;   the  plaintiff  claiming  damages  commensuraie 
with  the  injury,  and  the  defendant  resisting  all  but  the  value  of  the 
sign.     So,  in  Denison  v.  Hyde,  (6  Conn.  R.  508,)  which  was  tres- 
pass for  carrying  away  the  plaintiff^s  vessel,  the  rule  was  held  to 
be,  that  in  tort,  '^  not  only  the  direct  damage,  but  the  probable  or 
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inevitable  damages,  and  those  which  resuU  from  the  aggravating 
circumstances  attending  the  actj  are  proper  to  be  estimated  by  the 
jury."  So  in  Treat  v.  Barber ^  (7  Conn.  R.  274,)  which  was  tres- 
pass, the  defendant  having  broken  open  the  plaintiff's  chest  con- 
taining her  wearing  apparel,  and  used  language  in  relation  to  the 
contents  of  it  that  wounded  her  feelings ;  it  was  held  that  these 
circumstances  were  proper  to  be  considered  by  the  jury,  as  aggra* 
voting  the  injury y  and  so  increasing  the  damages.  In  Merrills  v. 
The  Tariff  Man.  Co.  (10  Conn.  R.  384,)  which  was  an  action  on 
the  case,  the  court  referred  to  the  malice,  wantonness,  and  spirit 
of  revenge  and  ill  will,  with  which  the  act  was  done,  and  observed 
that  "  these  circumstances  of  aggravation  may,  with  great  propri- 
ety be  considered,  in  fixing  the  remuneration  to  which  the  plaintiff 
is  entitled.^^  It  seems  superfluous  to  state  at  large  the  particular 
cases  in  which  a  similar  rule  has  been  laid  down.  It  was  emphat- 
ically but  briefly  stated  by  Williams  C.  J.  in  Baieman  v.  Goodyear ^ 
(12  Conn.  R.  ^0,)  which  was  trespass  for  an  aggravated  forcible 
entry,  in  these  words :  "  What  then  is  the  principle  upon  which 
damages  are  given,  in  an  action  of  trespass  ?  The  party  is  to  be 
indemnified  for  what  he  has  actually  suffered ;  and  then  all 
those  circumstances,  which  give  character  to  the  transaction^  are 
to  be  weighed  and  considered."  He  cites  the  above  case  of 
Churchill  V.  Waison^  and  refers  to  Bracegirdle  v.  Orfordy  (2 
M.  &  S.  77,)  where  the  circumstances  of  the  entry  into  the 
plaintiff's  bouse,  namely,  upon  a  false  charge  of  coqcealmept  of 
stolen  goods,  to  the  injury  of  her  reputation,  were  held  proper  for 
the  consideration  of  the  jury  ;  Le  Blanc  J.  remarking,  that  "  it  is 
always  the  practice  to  give  in  evidence  the  circumstances  which 
accompany  and  give  a  character  to  the  trespass^  The  party  is  to 
be  indemnified^  nothing  more.  But  every  circumstance  of  the 
transaction,  tending  to  his  injury,  is  to  be  considered,  At  this 
limit  the  jury  are  to  stop.  They  may  weigh  every  fact  which  goes 
to  his  injury,  whether  in  mind^  body^  or  estate  ;  but  are  not  at  lib* 
erty  to  consider  facts  which  do  not  relate  to  the  injury  itself,  nor  to 
its  consequences  to  the  plaintiff.  In  other  words,  they  cannot  go 
beyond  the  issue ;  which  is  the  guilt  of  the  defendant,  and  the  dam* 
age  it  did  to  the  plaintiff;  for  this  onl^  did  the  defendant  come  pre- 
pared to  meet.  Such,  plainly,  was  the  principle  of  the  decision  in 
the  cases  already  cited  ;  as  it  also  was  in  Hall  v.  Conn.  R.  Steam" 
boat  Co.f  (13  Conn.  R.  320,)  which  was  case  for  an  inhuman  in- 
jury to  a  passenger ;  in  Southard  v.  Rexford^  (6  Cowen  R.  264,) 
which  was  for  breach  of  a  promise  of  marriage  ;  in  Major  v.  PuU 
liamt  (3  Dana  R.  582,)  which  was  trespass  quare  clawum  /regit ; 
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and  in  Roekwood  v.  AUerif  (7  Mass.  254,)  which  was  case  for  tbe 
default  of  the  sherifTs  deputy.  In  all  these  cases  there  were  d 
cumstances  of  misconduct  and  gross  demerit  on  the  part  of  ihc 
defendant,  richly  deserving  punbhment  in  the  shape  of  a  pecimiary 
mulctf  and  fairly  affording  a  case  for  damages  on  that  ground  alone; 
yet  in  none  of  them  do  the  court  intimate  to  the  jury  that  tbey  n»y 
assess  damages  for  the  plaintiff  to  any  amount  more  than  commen- 
surate with  the  injury  which  he  sustained. 

The  most  approved  text- writers,  also,  justify  this  rule  of  dam- 
ages.    Thus,  Blackstone,  (2  61.  Comm.  438,)  defines  damages  as 
the  money  "  given  to  a  man  by  a  jury,  as  a  compensation  or  satis- 
faction for  some  injury  sustained ;   as  for  a  battery,  for  iroprisoo- 
ment,  for  slander,  or  for  trespass."    Hammond,  (Law  of  Nisi  Prios, 
p.  33,)  limits  the  remedy,  by  an  action  of  trespass,  to  the  recovery 
of  "  a  compensation  for  the  injury  sustained.^*    lb.  p.  43 — 48.    And 
it  is  worthy  of  remark,  that  Chief  Baron  Comyns,  in  treating  ex- 
pressly of  damages,  nowhere  intimates  a  power  to  assess  them,  be- 
yond this.     (3  Com.  Dig.  Damages,  E.) 

It  was  solely  upon  this  ground  of  compensation  to  the  plaintifl^ 
for  the  injury  to  his  feelings  by  the  very  insuUing  conduct  of  the 
defendant,  that  the  verdict  was  held  good  in  Merest  v.  Harvey^  (5 
Taunt.  442.)  Lord  Kenyon  has  sometimes  been  quoted  as  having 
said  that  though  a  plaintiff  may  not  have  sustained  an  injury  by 
adultery,  to  a  given  amount,  yet  that  large  damages,  for  the  sake 
of  public  example,  should  be  given.  And  this  supposed  opinion  of 
Us  was  alluded  to  in  the  case  of  Markham  v.  Fawcett.  But  Mr. 
Erskine,  who  was  for  the  plaintiff  in  that  action,  protested  that "  be 
never  said  any  such  thing."  ^^  He  said  that  every  plaintiff  had  a 
right  to  recover  damages  up  to  the  extent  of  the  injury  he  had  re- 
ceived; and  that  public  example  stood  in  the  way  of  shovfing  fawfr 
to  an  adulterer,  by  reducing  the  damages  behw  the  sum  which  the 
jury  would  otherwise  consider  as  the  lowest  compensation  for  (he 
wrong.^^  (2  Erskine*s  Speeches,  p.  9.)  The  general  rule,  as  thus 
limited,  was  recognized  in  Gnnter  Vi  Astor,  (4  J.  B.  Moore,  p.  12,) 
where  the  defendants,  who  were  rival  manufacturers  in  the  same 
trade  with  the  plaintiff,  had  invited  his  company  of  servants  to  a 
dinner,  got  them  intoxicated,  and  induced  them  to  sijgn  an  agree- 
ment to  leave  the  plaintiff's  service  and  enter  their  own,  which  they 
did.  The  action  was  in  case,  for  conspiracy ;  and  Lord  C.  J.  Dal- 
las '^  left  it  to  the  jury  to  give  damages  commensurate  unik  the  in- 
jury the  plaintiff  had  sustained?^  A  new  trial  was  moved  for,  oa 
the  ground  that  as  the  plaintiff's  men  worked  by  the  piece  only, 
and  not  by  a  contract  on  time,  the  plaintiff  was  entitled  to  damages 
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only  for  the  half  day  they  spent  at  the  dinner  ;  whereas  the  jury 
had  given  £1600,  being  the  proved  value  of  two  years'  profits. 
But  the  motion  was  denied,  on  the  ground  that  the  plaintiff  was 
entitled  to  recover  damages  for  the  loss  he  actually  sustained  by 
their  leaving  him  at  that  critical  period,  of  which  the  jury  were  the 
proper  and  exclusive  judges.  Here  was  a  case  of  gross  fraud  and 
aggravated  wrong,  particularly  dangerous  in  a  manufacturing  com- 
munity ;  and  yet  no  one  pretended  that  the  plaintiff  had  a  right  to 
greater  damages  than  he  had  himself  sustained,  however  deserving 
the  defendants  might  be  of  a  heavy  pecuniary  mtdctj  by  way  of  ex- 
ample. See  also  Sears  v.  Lyons^  (2  Stark.  R.  317,)  which  was 
trespass  for  breaking  the  plaintiff's  close,  and  poisoning  his  fowls ; 
where  the  jury  were  cautioned  to  guard  their  feelings  against  the 
impression  likely  to  have  been  made  by  the  defendant's  conduct. 
In  all  these  cases,  there  were  '<  elements  of  fraud,  malice  and  op- 
pression mingled  in  the  controversy,"  yet  the  learned  judges  did 
in  no  case  instruct  or  permit  the  jury  to  "  blend  together  the  inter-^ 
est  of  society  and  of  the  aggrieved  individual,  and  give  damages 
not  only  to  recompense  the  sufferer,  but  to  punish  the  offender  ; " 
which,  if  Mr.  Sedgwick  is  correct,  they  ought  to  have  done.  Their 
omission  to  do  this,  most  expressively  teaches  that  they  recognized 
no  such  rule  of  law. 

The  rule  of  damages,  as  limited  by  the  extent  of  the  injury  to 
the  plaintiff,  was  the  same  in  the  Roman  civil  law.  See  1  Domat's 
Civil  Law,  p.  426,  427,  b.  3,  tit.  5,  ^  2,  n.  8,  and  notes.  Wood's 
Institute  of  the  Civil  Law,  b.  3,  ch.  7,  p.  258  —  264,  and  the  places 
there  cited. 

The  broad  doctrine  stated  by  Mr.  Sedgwick  finds  more  counte- 
nance from  the  bench  of  Pennsylvania  than  from  any  other  quar- 
ter which  is  known  to  us ;  and  yet  even  there,  it  can  hardly  be 
said  to  have  been  adjudged  to  be  the  law,  as  may  be  seen  by  the 
cases  decided.  The  earliest,  usually  referred  to,  is  Somtner  v.  fVittj 
(4  S.  &  R.  19,)  which  was  an  action  on  the  case  to  recover  dam- 
ages for  ihe  malicious  abuse  of  legal  process,  in  which  the  jury 
found  for  the  plaintiff,  assessing  damages  at  9500  dollars.  The 
case  came  before  the  court  in  bank,  on  a  motion  to  set  aside  the 
verdict,  on  the  ground  that  the  damages  were  excessive  ;  but  the 
motion  was  refused,  for  the  express  reason  that  "  all  the  facts  and 
circumstances  "  of  the  case  "  were  fairly  submitted  to  the  jury,  to 
draw  their  own  conclusions ; "  and  that  "  there  were  circumstan- 
ces from  which  the  jury  might  have  inferred  malice,  and  evidence 
which  satisfied  them  that  ihe  ruin  of  the  plaintiff  w^s  occasioned 
by  an  act  of  oppression,  and  many  aggravating  circumstances  of 
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useless  severity."  This  case  therefore  is  in  strict  accordance  "with 
the  rule  as  we  have  stated  it,  the  damages  being  referred  to  the 
extent  of  the  wrong  done  to  the  plaintiff.  When,  iherefcw^  the 
learned  judge,  in  the  course  of  his  judgment,  remarked  that  the 
standard  of  damages  in  actions  of  that  nature  was  '^  not  even  a 
matter  of  mere  compensation  to  the  party,  but  an  example  to  deter 
others,"  the  remark  was  not  called  for  by  the  question  before  hhn^ 
but  was  entirely  extra-judicial.  This  case  was  cited,  and  its  prin- 
ciple approved  in  Kuhn  v.  Northj  (10  S.  &  R,  399,  340,)  in  which 
the  court  granted  a  new  trial  because  of  excessive  damages,  in  an 
action  against  the  sheriff,  where  he  honestly  intended  to  perform 
his  duty,  and  the  jury  were  plainly  mistaken. 

The  strongest  case  in  favor  of  giving  damages  to  the  plaintiff 
beyond  what  he  has  sustained,  is  that  of  McBride  v.  McLoMffhHnj 
(5  Watts,  375,)  which  was  trespass  against  a  judgment  creditcn- 
for  a  wilful  and  malicious  abuse  of  process,  in  the  levy  of  his  exe> 
cution  against  two  joint  debtors, ''  under  circumstances  of  peculiar 
injustice  and  oppression."  It  appeared  that  the  oppression  was  in 
fact  meditated  not  against  the  present  plaintiff,  but  against  die 
other  debtor,  to  whom  the  property  taken  was  supposed  to  belong ; 
and  that  the  present  plaintiff  had  been  joined  in  the  judgment  by 
mistake;  and  it  was  set  aside  as  to  him.  The  question  was, 
whether  the  defendant's  malice  and  misconduct  in  the  transaction 
could  be  taken  into  the  estimation  of  damages,  inasmuch  as  it  was 
not  intended  against  the  plaintiff.  The  judge  ruled  that  it  might ; 
and  his  ruling  was  sustained  by  the  court  in  bank.  There  vras  no 
discovery  of  error  or  mistake  by  the  creditor,  and  consequent  apol- 
ogy, during  the  oppressive  transaction  \  but  the  whole  was  carried 
out  to  its  final  consummation,  in  the  most  insolent  and  cruel  man- 
iner.  The  case  therefore  falls  within  our  rule,  that  the  jury  may 
consider  all  the  circumstances  affecting  the  plaintiff,  either  in  mind, 
body,  or  estate,  and  award  him  damages  to  the  extent  of  the 
injury  done  to  him  in  either  of  those  respects.  Surely,  if  A-  spits 
in  B.'s  face  on  'change,  it  does  not  diminish  the  di^ace,  nor,  of 
course,  the  extent  of  the  injury,  for  him  afterwards  to  say  that  he 
mistook  B.  for  C.  The  crowd  that  saw  the  indignity  may  never 
come  to  the  knowledge  of  this  fact,  nor  does  it  lessen  the  pain 
inflicted  upon  his  feelings  at  the  time.  In  both  cases,  as  in  aU 
others,  the  evidence  is  confined  to  the  principal  fact,  with  all  its 
attending  circumstances,  .stamping  its  character,  and  affecting  the 
party  inj  ured.  In  the  case  we  have  just  cited,  however,  the  learned 
judge  does  seem  to  place  the  decision  of  the  court  on  the  ground 
that  in  certain  offences  against  morals,  which  would  otherwise  pass 
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^vi^ithout  reprehension,  *'the  providence  of  the  courls^^^  permits  the 
private  remedy  lo  become  an  instrument  of  public  correction.     We 
say  seems  to  place  it ;  for  be  also  uses  expressions  which  equally 
indicate  a  reliance  upon  the  rule  which  confines  the  jury  to  the 
evidence  affecting  the  plaintiff  alooe.     Such,  for  example,  is  the 
ooncluding  sentence  ot  his  judgment:  "  The  defendant  was  guilty 
of  toilful  oppresHony  and  be  is  properly  punished  for  t7."     Oppres- 
sion of  whom  ?  Clearly  the  plaintiff,  and  no  other.    Our  limits  wiU 
not  pernait  an  extended  examination  of  all  that  feU  from  the  court 
on  this  occasion ;  but  with  the  profound  respect  we  sincerely  enter* 
tain  for  that  learned  bench,  we  may  be  allowed  to  question  the 
accaracy  of  the  assertion,  that  in  an  action  for  seduetion  of  a 
daughter,  the  loss  of  service  is  the  only  l^al  ground  of  damages 
to  the  plaintiff.     It  is  true,  it  was  stated  by  Lord  EUenborough  in 
1809,  to  be  difficult  to  perceive  the  legal  propriety  of  extending 
the  rule  beyond  that ;  yet  be  confessed  the  practice  of  so  extend- 
ing it  bad  become  inveterate;  and  accordingly  he  instructed  the 
jury  also  to  consider  the  injury  to  the  plaintiff's  parental  feelings ; 
and  the  rule  has  foir  many  years  been  well  settled,  that  in  this,  as 
in  other  wrongs,  the  wounded  feelings,  the  loss  of  comfort,  and 
the  dishonor  of  the  plaintiff,  resulting  from  the  act  of  the  defend- 
ant, form  a  legal  ground  of  damages,  as  part  of  the  transaction 
complained  of.     The  grounds  of  the  action  for  seduction  were 
recently  examined  in  England,  in  Grinnell  v.  WeUsy  (7  M.  &  G. 
1033,)  and  the  damages  explicitly  admitted  to  be  given  as  compeU' 
nation;   not  limited  however,  to  the  actual  expenditure  of  the 
plaintiff's  money,  but  given  according  to  all  the  circumstances  of 
aggravation  in  the  particular  case.    These  are  consequences  of  the 
defendant's  wrongful  act,  -done  to  the  plaintiff,  to  his  injury ;  and 
it  is  for  these,  and  not  for  the  outrage  to  the  public,  that  damages 
are  given.     See  2  Greenl.  on  Evidence,  and  cases  there  cited. 
Andrews  v.  Askey,  (8  C.  &  P.  7.)    The  case  of  Benson  v.  Fred' 
erickj  (3  Burr.  1845,)  cited  in  McBride  v.  McLaughlinj  was  not  a 
case  of  damages  given  for  the  sake  of  example.     It  was  an  action 
against  a  colonel,  for  ordering  a  private  to  be  whipped,  out  of 
spite  to  his  maj«r,  who  had  given  the  man  a  furlough.     The  jury 
gave  him  £150,  and  the  court  refused  to  set  aside  the  verdict  for 
excessiveness  of  damages,  because  the  man,  "  though  not  much 
hurt,  indeed)  was  scandalized  and  disgraced  by  subh  a  punish- 
ment." 

In  conclusion,  it  is  worthy  of  remark,  that  afterwards,  in  Wynn 
T.  Allardj  (5  Watts  &  Serg.  624,)  which  was  trespass  for  a  col- 
lision of  vehicles  on  the  road,  the  same  learned  court  of  Pennsyl- 
YOL.  IX.  —  NO.  xn.  62 
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vania  very  properly  held  that  the  drunkenness  of  the  defendaitf 
%vas  admissible  in  evidence  to  determine  the  question  of  negligence, 
where  the  proof  was  doubtful ;  but  "  not  to  inflame  the  damages.'^ 
Why  not,  if  it  was  "  an  offence  against  morals  "  ?  For  it  cer- 
tainly must  have  been  deemed  such  an  offence.  And  in  Base  v. 
Story ^  (1  Barr.  R.  190, 197,)  in  trespass  de  bonis  asportatiSj  where 
the  jury  had  been  allowed,  in  addition  to  the  value  of  the  property, 
to  give  such  further  damages,  as  '^  tmder  all  the  ctrcumstoiices  of 
the  case  as  argued  by  the  counsel,  they  might  thmk  the  plaiatiff* 
entitled  to  demand  ;  "  the  same  court  held  the  instruction  wrcMig, 
as  giving  the  jury  "  discretionary  power,  without  stint  or  limit, 
highly  dangerous  to  the  rights  of  the  defendant,"  and  "  leaving 
them  without  any  rule  whatever."  It  is  against  this  discretionary 
and  unlimited  power,  so  liable  to  abuse,  and  so  dangerous  to  the 
rights  and  liberties  of  the  citizen,  that  we  contend ;  though  it  is 
not  for  us,  but  for  the  judiciary,  to  declare  what  is  the  law. 

o* 


Herent  ^merimn  Ileristons. 


Circuit  Court  of  the  United  States^  Massachusetts  District^  Marck^ 

1847,  at  Boston. 

The  Perry  Manufacturing  Company  «.  Brown,  Harris,  et  al. 

Same  v.  Same. 

Where  five  members  of  a  copartnership  were  summoned  as  trustees,  and  four 
of  them  signed  and  made  oath  to  a  special  answer,  on  which  they  were  dis- 
charged, several  costs  of  travel  and  attendance  were  allowed  to  the  four,  but 
'  not  for  counsel  fees. 

In  each  of  these  cases,  Francis  Skinner  and  four  others  were 
sununoned  as  trustees,  described  as  "  partners  in  trade,  under  the 
firm  of  Francis  Skinner  &  Co."  and  notified  in  the  writ  that  they 
were  **  summoned  as  such  partnership,  and  not  as  individuals." 
At  the  return  day,  their  counsel  entered  five  separate  appearances, 
and  filed  five  separate  general  answers,  by  attorney,  in  each  case. 
A  single  set  of  special  interrogatories  was  'then  put  to  the  trustees, 
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'with  this  caption :  "  Interrogatories  addressed  to  Francis  Skinner 
and  others,  summoned  as  trustees  under  the  firm  of  Francis  Skin- 
ner &  Co.  to  which  their  single  joint  answer  by  any  one  member 
of  the  firm  will  be  sufficient.'^  To  these,  the  triistees  filed  a  single 
joint  answer,  signed  "  Francis  Skinner  &  Co.  by  Francis  Skin- 
ner," and  sworn  to  by  Mr.  Skinner.  The  trustees  afterwards  put 
in  a  further  voluntary  answer,  stating  facts  to  which  they  had  not 
been  interrogated,  and  signed  and  sworn  to  by  four  of  the  five 
members,  one  being  out  of  the  commonwealth.  On  this  answer 
they  were  discharged,  and  their  counsel  claimed  ten  several  bilb 
of  costs,  viz. :  five  in  each  case,  which,  with  counsel  fees  claimed, 
amounted  to  a  Uttle  more  than  two  hundred  dollars.  This  was 
resisted  by  the  plaintifis'  counsel,  who  contended  that  the  costs 
should  be  joint  in  each  case. 

Charles  P.  Curtis  cited  Rev.  Stat,  of  Mass.  c.  109,  sec.  49, 
adopted  as  a  part  of  the  rules  of  practice  in  the  circuit  court,  to 
this  effect :  *'  If  any  person^  summoned  as  a  trustee,  shall  appear 
at  the  first  term,  and  submit  himself  Xo  an  examination  upon  oath, 
he  shaU  be  allowed  his  costs  for  travel  and  attendance,  and  such  fur- 
ther sum,  as  the  court  shall  think  reasonable,  for  his  counsel  fees 
and  other  necessary  expenses."  He  contended  that  this  statute 
was  peremptory,  and  ensured  costs  to  each  person,  making  no  pro- 
vision for  a  partnership,  which  is  not  a  person.  There  is  a  special 
provision  for  corporations. 

-R.  H.  Dana,  Jr.  for  the  plaintiffs,  contended  that  this  statute, 
having  only  the  force  of  a  rule,  in  the  circuit  court,  was  not  per- 
emptory, but  directory,  and  addressed  itself  to  the  discretion  of  the 
court.  If  the  plaintiffs  clearly  confined  themselves  to  the  joint 
debt,  and  required  only  the  answer  of  one  member  of  the  firm,  the 
attendance  and  answers  of  the  others  were  unnecessary,  and  ought 
not  to  entitle  them  to  several  costs,  any  more  than  would  several 
pleas  unnecessarily  put  in  by  joint  defendants.  They  become,  in 
fact,  one  party.  There  is  no  decision  of  the  supreme  court  of  the 
state  on  this  point,  but  it  is  because  the  practice  is  uniform,  and 
recognized  in  the  state  courts.  There  Was  also  an  agreement 
among  the  members  of  the  Suffolk  bar,  several  years  ago,  to 
which  the  trustees'  counsel  was  party,  to  tax  but  one  bill  in  a  case 
like  the  present. 

Mr.  Curtis  replied  that  the  agreement  referred  to  was  made 
before  the  plaintifis'  counsel  came  to  the  bar,  and  as  he  was  not  a 
party  to  it,  he  was  not  entitled  to  the  benefit  of  it.  Also,  the 
agreement  was  no  longer  in  force,  as  the  association  of  the  bar  was 
dissolved.     He  doubted  the  uniformity  of  the  practice,   and  sug- 
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gested  that,  so  far  as  it  existed,  it  probably  had  its  origin  in  the 
agreements  of  the  bar. 

Sprague  J.  intimated  an  opinion  in  flavor  of  several  coets,  baft 
was  willing  to  hear  evidence  as  to  the  practiee  in  the  courts  of  the 
state.    The  case  was  accordingly  postponed  for  that  purpose. 

Sphague  J.  at  a  subsequent  day,  gave  the  following  opinioii* 
The  statute  seems  to  me  to  be  peremptory.  It  says  "  any  person;  ** 
while  the  statute  regulating  costs  between  principals,  uses  the  term 
*'  party.''   In  the  latter  case,  it  becomes  a  question,  whether  or  not 
certain  persons,  joined  as  defendants,  are  or  are  not  cme  party. 
This  statute  takes  no  cognizance  of  anything  but  persons  and  cor- 
porations.    A  partnership  is  not  a  person.    It  is  contended  that 
the  statute,  being  only  a  rule  in  this  court,  is  directory,  and  ad- 
dressed to  our  discretion.     Still,  we  must  construe  it  according  to 
its  terms,  and  these  seem  to  me  distinct.     The  notice  given  by  the 
plaintiffs,  in  their  writ,  is  sufficient  to  confine  their  attachment  to 
the  joint  debt ;    yet  this  does  not  excuse  the  trustees  from  ap- 
pearing, according  to  the  exigency  of  the  writ,  and  submitting 
themselves  severally  to  examination,  under  oath,  as  to  the  joint 
debt.     One  may  know  what  another  does  not.     The  plaintiff 
have  a  right  to  the  answer  of  each,  as  to  the  joint  debt.     In  this 
case,  the  plaintiffs  have  several  answers,  and  agree  to  receive  the 
answer  of  any  one  of  the  firm  ;   but  this  does  not  excuse  the  others 
from  attendance.     They  have  no  leave  to  go  out  of  court.     All  are 
liable  to  be  charged,  on  the  answer  of  one  ;  and  if  charged,  each  is 
liable,  ultimately,  to  a  judgment  upon  scire  facias  against  his  pri- 
vate property  and  his  body.     I  think  each  trustee  must  remain  in 
court  until  he  is  discharged,  or  a  discontinuance  is  entered  against 
him.     If  so,  he  should  have  his  costs  for  attendance.     He  also  has 
a  right  to  put  in  a  separate  answer,  if  he  pleases,  notwithstanding 
the  notice. 

The  evidence,  as  to  the  practice  in  the  state  courts,  has  been 
before  me,  and  I  must  consider  it  proved  that  the  practice  in  Suf- 
folk, Middlesex,  and  probably  all  the  other  counties,  is  to  allow 
but  one  bill  of  costs  in  a  case  like  the  present.  This  is,  however, 
a  custom  of  the  clerks  and  the  gentlemen  of  the  bar,  arising  per- 
haps from  courtesy  or  agreement.  It  has  never  been  officially  re- 
cognized, nor  has  the  statute  ever  been  solemnly  passed  upon,  by 
the  supreme  court.  It  appears  that  Chief  Justice  Williams  de- 
cided, in  conformity  with  the  practice,  in  the  court  of  common 
pleas ;  but  the  case  was  not  reported,  and  that  learned  judge  is  not 
able  to  refer  us  to  the  name  or  date  of  the  case.     There  may  have 
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l>een  circumstances  in  the  case,  not  now  recollected,  which  would 
not  make  it  conform  altogether  to  the  present.     Moreover,  so  long 
33  this  decision,  as»well  as  the  practice,  is  liable  to  be  revised  and 
perhaps  reversed  by  the  higher  tribunal,  I  feel  bound  to  follow 
my  own  judgment.     Whereas,  if  the  existing  practice  had  been 
solemnly  recognized  and  established  by  the  highest  tribunal  in  the 
state,  I  should  prefer  to  follow  it,  for  the  sake  of  uniformity  of  prac- 
tice, although  not  legally  binding  in  this  court. 

As  one  of  the  trustees  did  not  sign  the  special  answer,  being,  as 
appears,  out  of  the  commonwealth,  his  costs  will  be  disallowed. 
The  other  trustees  are  adjudged  several  costs,  in  each  case,  for 
travel  and  attendance,  but  not  for  counsel  fees. 


Circuit  Court  of  the  United  States ^  for  the  Northern  District  of  New 

York.    In  Equity. 

Darius  Buck,  Nathaniel  Wright,  Stephen  Clark,  Shibboleth 
McCoy  and  William  McCoy  v.  Wilijam  Cobb  and  Jacob 
Hermance. 

Patent ;  —  lojunction ; —Joinder  of  Parties  ;  —  Burden  of  Proof;  —  First  Inven- 
tor ;  —  Specification. 

Tms  was  a  motion  for  an  injunction,  argued  before  the  Hon.  Al- 
fred CbnkHng,  district  judge  of  the  United  States,  for  the  northern 
district  of  New  York,  at  his  chambers,  in  the  village  of  Auburn,  on 
the  7lh  and  8th  days  of  December,  1846. 

The  complainants  filed  their  bill,  setting  forth  that  previously  to 
the  20lh  of  May,  1839,  the  complainant.  Buck,  was  the  inventor  of 
improvements  in  a  cooking  stove,  for  which  he,  on  that  day,  ob- 
tained a  patent.  Copies  of  the  letters  patent  and  specification  were 
annexed.  The  specification  claimed  as  the  invention,  the  extend- 
ing of  the  oven  under  the  apron,  or  open  hearth  of  the  stove,  in 
combination  with  reverberating  flues  for  conducting  the  heat,  &c. 
under  the  oven  into  a  hot  air  chamber,  in  front  of  the  oven  under 
the  hearth.  The  stove  made  according  to  this  patent  is  known  as 
Buck's  cooking  stove.  The  bill  further  set  forth  that  the  improve- 
ments were  put  into  use  soon  after  the  patent  was  obtained,  and 
were  useful  and  of  great  value,  and  a  source  of  profit  to  the  pa- 
tentee. The  bill  was  accompanied  by  various  affidavits,  setting 
62* 
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forth  the  title  of  the  complainants  and  the  infringement  of  the  pa* 
tent  by  the  defendants.  It  appeared  from  them  that  the  complain* 
ants  were  the  joint  owners  of  the  patent  for  the  whole  United 
States,  although  the  complainant,  Buck,  bad  no  interest  in  the 
same  within  the  city  and  county  of  Albany,  and  that  the  defend- 
ant, Cobb,  was  engaged  in  the  city  and  county  of  Albany,  in  man- 
ufacturing stoves  of  a  patent  known  asHermance's  patent,  claimed 
to  be  made  under  a  patent  obtained  by  one  John  C.  Hermance, 
later  in  point  of  time  than  Buck's  patent,  which  stoves  the  defend- 
ant, Hermance,  was  engaged  in  selling  in  various  parts  of  the 
country.  Those  stoves,  as  the  complainants  alleged,  embmced 
the  improvements  patented  by  Buck,  and  were  a  violation  of  his 
patent. 

It  further  appeared  that  an  action  at  law  in  the  circuit  conrt  of 
the  United  States,  for  the  northern  district  of  New  York,  had  been 
instituted  against  the  defendants,  for  a  violation  of  Buck's  patenti 
which  was  tried  at  Albany,  in  October,  1845.  But  the  jury  did 
not  agree  upon  a  verdict.  Another  trial  was  had  at  Albany,  in 
October,  1846,  and  the  jury  again  failed  to  agree.  The  complain- 
ants had  already  incurred  in  prosecuting  the  litigation,  some  SI 200 
of  costs,  and  had  paid  out  $450  for  counsel  fees.  It  also  appeared 
that  in  July,  1846,  an  injunction  had  been  granted  by  the  circuit 
court  of  the  United  States  for  the  district  of  Ohio,  restraining  cer- 
tain parties  from  making  stoves  embracing  a  part  only  of  the  im- 
provements patented  by  Buck.     The  bill  prayed  for  an  injunction. 

The  defendants  resisted  the  motion  for  an  injunction  on  several 
grounds,  and  contended:  First.  That  they  were  not  joiifl  irea- 
passers,  and  not  liable  to  be  jointly  sued,  Hermance  selling  only  as 
agent,  stoves  manufactured  by  Cobb,  and  having  no  interest  what- 
ever in  the  stoves  made  and  sold.  Second.  That  Darius  Biick| 
not  being  interested  in  the  patent  within  the  city  and  county  of  Al- 
bany, was  improperly  joined  as  a  complainant  in  the  bil|.  Third. 
That  Buck  was  not  the  original  inventor  of  the  improvements  pa- 
tented by  him,  but  that  the  Hoxie  stove  and  the  Hathaway  stove, 
which  were  in  use  before  his  patent,  combined  all  the  improve- 
ments patented  by  Buck.  Fourth.  That  the  specification  did  not 
describe  the  invention  in  sufficiently  full,  clear,  and  exact  terms. 
Fifth.  That  the  stoves  made  under  Hermance's  patent  were  not  a 
violation  of  Buck's  patent.  Sixth.  That  the  patent  of  Buck  had 
not  been  enjoyed  quietly  and  without  question,  long  enough  to 
entitle  the  complainants  to  an  injunction,  and  that  under  the  cir- 
cumstances of  this  case  they  could  not  have  any  injunction  until 
they  obtained  the  verdict  of  a  jury  in  favor  of  the  patent. 
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jRodman  L,  Joice^  and  William  H.  Seward^  for  the  complainants. 
David  Wright^  for  the  defendants. 

CoNKLiNo,  J.  overruled  all  these  objections,  and  granted  an 
injunction  restraining  the  defendants  from  violating  Buck's  patent, 
by  making  or  selling  stoves  under  Hermance's  patent.  The  judge 
held :  First.  That  the  defendants  were  properly  sued  jointly. 
Second.  That  Buck  being  interested  in  the  patent  within  the  United 
States,  though  without  the  city  and  county  of  Albany,  *was  in- 
terested in  protecting  himself  against  the  sale  out  of  the  city  and 
county  of  Albany  of  stoves  manufactured  there,  in  violation  of  his 
patent,  and  therefore  was  properly  joined  as  complainant  in  a  bill 
to  restrain  the  manufacture  of  such  stoves  in  the  city  and  county  of 
Albany,  or  at  least  that  the  objection  made  to  joining  Buck  as  a 
complainant  was  not  important  to  be  considered  on  this  motion. 
Third.  That  Buck  was  the  original  inventor  of  the  improvements 
patented  by  him,  and  that  the  Buck  stove  was  whcdly  different  in 
principle  and  in  construction  from  both  the  Hoxie  stove  and  the 
Hathaway  stove.  Fourth.  That  the  specification  was  sufficient. 
Fifth.  That  the  stoves  made  under  Hermance's  patent  were  a  vio- 
lation of  Buck's  patent.  The  judge  had  no  doubt  on  this  point, 
and  said,  that  both  himself  and  Mr.  Justice  Nelson,  were  very 
much  surprised  on  the  first  trial  that  the  jury  did  not  bring  in  a 
verdict  for  the  plaintiffs.  (Judge  Conkling  did  not  attend  the  last 
trial.)  Sixth.  That  the  complainants  had  endeavored  in  good  faith 
to  obtain  the  verdict  of  a  jury  in  their  favor,  on  a  trial  at  law 
against  the  defendants,  and  had  done  all  in  their  power  at  a  great 
expenditure  of  money  and  loss  of  time,  to  effect  that  object ;  that 
meantime  they  had  lost  opportunities  of  selling  out  rights  in  the  pa- 
tent, for  no  one  would  buy  while  the  patent  was  in  litigation  ;  that 
half  of  the  lifetime  of  the  patent  was  already  gone,  and  the  de- 
fendants were  undoubted  infringers,  and  that  under  those  circum- 
stances, and  with  the  strong  disposition  manifested  of  recent  years 
by  the  courts  of  the  United  States  to  regard  patents  and  patentees 
more  and  more  with  a  favoring  eye,  and  to  do  all  in  their  power 
to  secure  to  inventors  the  rewards  of  their  genius  against  the  in- 
cursions of  pirates,  the  patent  itself  must  be  held  to  be  prhna  facie 
evidence  of  all  the  complainants  claimed  under  it,  and  the  burden 
of  overthrowing  it  must  rest  upon  the  defendants. 

And  so  the  injunction  was  granted. 
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Supreme  Judicial  Courl^  Massachusetts^  February^  1847,  at  Boston* 
Kinneston's  Case. 

A  minor,  under  the  age  of  eighteen,  cannot  be  held  by  an  enlistment  in  a  com* 
pany  of  Yolunteers,  raised  under  the  act  of  congress  of  May,  1846,  and  will  be 
discharged  on  the  petition  of  his  father,  unless  brooght  within  the  special  ex- 
ception of  the  acts  on  the  subject  of  enlistment ;  notwithstanding  his  father, 
subsequently  to  the  enlistment,  Yerbally  expressed  his  acquiescence. 

Tms  was  a  case  of  habeas  corpus^  on  the  petition  of  the  fkther, 
of  a  minor  under  the  age  of  eighteen,  setting  forth  his  (Jetentioa 
under  an  alleged  enlistment  in  a  company  of  the  Massachusetts 
regiment  of  volunteers,  (raised  under  the  act  of  congress  of  May 
13, 1846,)  and  denying  the  legality  of  the  enlistment,  and  the  con- 
sent of  the  petitioner  thereto.    The  petitioner  proved  the  age,  and 
rested  his  case.     The  respondent  set  up  a  consent ;  and  on  this 
point  it  appeared  that  the  enlistment  had  been  without  the  father's 
knowledge,  and  that  upon  learning  it,  he  had  been  at  considerable 
pains  to  procure  his  son's  discharge  ;  that  when  about  to  commence 
legal  proceedings  therefor,  ascertaining  that  they  would  be  expen« 
sive,  he  represented  this  to  the  son^  and  endeavored  to  obtain  from 
him  some  assurance  of  indemnity,  giving  him,  in  default  of  doing 
so,  the  alternative  of  proceeding  to  Mexico  with  the  troops ;    that 
the  son  expressed  himself  as  preferring  this  alternative,  and  the 
father  then  proceeded  to  make  some  remarks  of  a  patriotic  charac- 
ter on  the  conduct  that  would  become  him  as  a  soldier ;    that  this 
was  at  quarters,  and  in  the  presence  of  a  considerable  number  of 
the  men,  and  some  of  the  officers.     Subsequently  this  writ  was 
sued  out. 

For  the  respondent  it  was  argued,  that  here  being  a  consent, 
the  enlistment  was  sufficient.  It  was  replied  for  the  petitioner : 
(1.)  That  this  was  not  such  a  consent  as  the  legislation  of  congress 
contemplated.  By  act  of  1802,  c.  9,  (still  in  force,)  the  consent  is 
to  be  ^^ first  had  and  obtained,"  and  the  same  was  required  in  the 
temporary  act  of  1812,  c.  14.  The  construction  given  to  it  in 
Commonweallh  v.  Camacy  (1  8.  &  R.  87,)  is  unsatisfactory. 
There  is  evident  reason  for  a  distinction  between  a  previous  assent 
to,  or  a  participation  in  an  act,  and  an  acquiescence  in  it  when 
done.  Besides,  this  consent  was  not  express  and  unconditional. 
This  is  required  when  an  infant's  contract  is  confirmed  by  himself 
on  coming  of  age.  Thompson  v.  Lay^  (4  Pick.  48.)  And  so  the 
law  contemplates  the  consent  should  be  in  this  case.     In  this 
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policy,  the  act  of  1812,  cited,  further  required  it  to  be  in  writing. 
(2.)    Silt  here  was  no  contract  to  which  a  consent  could  attach. 
T?he    entire  legislation  of  this  country,  with  its  contemporaneous 
history,  shows  a  deliberate  policy  to  fix   the  commencement  of 
miVitary  age  at  eighteen,  instead  of  sixteen,  the  age  of  conscription 
abroad.       Gen.    Knox's  plan  in   1790,  approved  by  President 
^Washington,  (7  Niles's  Registei;,  300)  ;    the  act  of  1802,  cited ; 
Monroe's  Plan  in  1814,  and  all  the  temporary  military  acts  con- 
template no  enlistments  before  that  age,  except  in  specially  reserved 
cases  not  here  applicable.     Wilber  v.  Graces   (10  Johns.  454; 
8.  C.  12  lb.  68,)  shows  plainly  how  the  validity  of  the  enlistment 
would  have  been  decided,  if  that  had  been  the  question  before  the 
court.      The  act  of  1846,  creating  this  force,  has  no  provision  to 
tfae  contrary  of  all  the  previous  laws  on  this  point 

Edtntrnd  T.  Dana,  for  the  petitioner. 
Charles  L.  Woodbury ,  for  the  respondent. 

Hubbard,  J.,  held  that  the  second  ground  was  sustained ;  that, 
as  this  case  was  not  brought  within  the  special  exception  of  the 
acts  on  the  subject,  the  enlistment  under  eighteen  was  unautbor- 
izedy  and  the  party  must  be  discharged. 


Supreme  Court  of  Pennsylvania^  Nisi  PrtuSy  February  23,  1831, 
before  Mr.  Justice  Kennedy. 

Commonwealth  v.  Dupuy  and  others. 

Where  one  or  more  individuals  contribate  snms  of  money  to  employ  coansel  to 
carry  on  a  criminal  prosecution,  it  is  not  maintenance  in  them  to  do  so,  nor 
does  the  fact  of  their  so  doing  go  to  impeach  their  credit ;  though  if  such  aid 
be  given  through  malicious  motives,  and  without  probable  cause,  they  render 
themselves  liable  to  an  action  for  damages  at  the  suit  of  the  party  so  prose- 
cuted. 

When  three  or  more  persons  agree  to  go  to  a  church  where  divine  service  is  to 
be  performed,  and  to  laugh  and  talk  during  the  performance  of  the  same,  in 
a  manner  which  might  be  excusable  in  a  tavern  ;  and  in  so  doing  manifest  a 
determination  to  resist  by  force  any  eflbrt  that  may  be  made  to  remove  them  or 
prevent  their  so  doing,  they  will  be  guilty  of  riot. 

It  uems  that  the  nnnecessary  performance  of  secular  labors  on  Sunday,  in  such  ft 
^ay  as  to  disturb  the  worship  of  others,  is  indictable  in  Pennsylvania. 

Penntylvania  Law  Journal. 
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A  Treatise  on  tub  Measure  of  Dam- 
ages, OR  AN  Inquiry  into  the  Prin- 
ciples WHICH  govern  the  Amount 
of  Compensation  recovered  in 
Suits  at  Law.  By  Theodore 
Sedgwick.  New  York :  John  S. 
Voorhies.    1847. 

Anything  ^m  Mr.  Sedgwick  is 
sure  to  be  welcomed  by  those  to  whom 
it  is  addressed.  He  touches  nothing,  on 
which  he  does  not  impress  the  marks  of 
his  active,  resolute,  and  vigorous  mind. 
His  contributions  to  various  journals,  — 
among  them  to  our  own  —  attest  the 
spontaneousness  of  his  powers,  and  their 
free  and  generous  direction.  Already 
well-known  by  hb  eminent  and  de- 
served success  in  the  practice  of  his  pro- 
fession— by  his  well-principled  efforts 
in  politics  «-  by  his  constancy  as  a  law- 
reformer — and  b^  his  interest  in  litera- 
ture, particularly  m  historical  studies,  as 
evinced  by  his  Life  of  William  Living- 
ston,— he  now  appears  in  the  more  for- 
mal character  of  author  of  an  elaborate 
volume  on  an  important  and  untried 
branch  of  jurisprudence. 

The  slender  and  shadowy  book  of 
Sayer,*  written  in  the  last  century,  is 
the  only  special  treatise  in  the  English 
language  on  the  law  of  damages.  It 
was  of  little  importance  even  when  it 
first  appeared;  and  now,  it  is  known 
only  to  the  student  of  the  hbtory  and 
bibliography  of  the  law.  Mr.  Green- 
leaf's  chapter  on  this  subject  in  his 
wide-spread  Treatise  on  Evidence,  is  a 
fine  specimen  of  the  peculiar  merits  of 
that  valuable  work,  reducing  to  a  nar- 
row compass  the  principles  which  gov- 


>,The  Law  of  Damages,  by  Joseph  Sayer, 
seijeant  at  lav,  Londoii,  1770. 


em  the  subject,  and  carefully  gaardiii^ 
them  by  adjudged  cases.  In  elacidatiogr 
the  nature  of  the  evidence  to  be  ad- 
duced in  the  trial  of  causes,  he  was 
naturally  led  to  consider  the  cfaaraeter 
of  damages.  The  latter  stand  on  evi- 
dence ;  they  are  *'  the  end  and  aim  "  of 
evidence  in  civil  cases — the  finis  et 
fructus  of  litigation. 

Many  persons  might  hesitate  to  ven* 
ture  on  a  subject  which  had  beeo  so 
carefully  treated,  even  in  miniatarev 
by  an  artist  like  Mr.  Greenleaf ;  but 
Mr.  Sedgwick,  strongly  impressed  by 
its  importance,  and  by  the  absence  of 
any  extended  treatise  upon  it  in  our 
day,  has  undertaken  the  present  work, 
by  which  the  Law  of  Damages  is  made 
to  take  rank  among  the  distinct  and 
eminent  titles  of  jurisprndence.  We 
cannot  disguise,  that  at  first  view,  the 
subject  seemed  to  us  jejune,  and  hardly 
worthy  of  his  various  and  enlightened 
talents :  but,  he  compels  us  to  confess 
its  importance,  even  though  he  is  ona- 
ble  to  relieve  it  firom  its  peculiar  techni- 
calities, and  impart  to  it  that  form  of 
symmetry  and  proportion  on  which  the 
mind  dwells  with  pleasure. 

The  subject  involves  an  answer  to  the 
question  proposed  by  every  litigant, — 
**  What  can  1  recover? "  If  we  divide 
the  matters  of  legal  investigation,  when 
practically  considered,  under  three 
heads, — the  right  of  the  parties  or  the 
cause  of  the  action— the  forms  of  pro- 
ceeding— and  the  mode  of  relief — we 
shall  find  that  the  latter  of  these  titles, 
so  far  as  it  relates  to  remedial  and  not 
preventive  judgments,  comprehends  the 
measure  of  damages.  It  is  worthv  ef 
notice,  that  a  topic,  so  prominent  from 
its  intrinsic  character,  and  from  its  rela- 
tions to  other  branches  of  the  law,  has 
waited  so  long  for  the  thorough  and 


Digitized  by 


Google 


NOTICES  OP  NEW  BOOKS, 


551 


exclnsive  treatment  which  it  has  now 
received. 

Mr.     Sedgwick    writes   clearly   and 
ably  ;    nor  does  he  hesitate  to  express 
his    o^wn  conclosioos  even  on  disputed 
points.     This  is  a  recommendation  of 
no  ordinary  character.    It  is  pleasant  to 
kno5^  that  an  author  has  an  opinion  of 
his  oinrn,  even  if  we  feel  unable  to  ac- 
cede   to  it.    There  is  an   interesting 
qaestion,  which  enters  into  much  of 
the  texture  of  his  treatise,  where  Mr. 
Sedg^wick  has  differed  openly  from  Mr. 
Greenleaf.'    It  relates  to  what  is  some- 
times   called  vindictive  or   exemplary 
damages,    or    "smart  money."    The 
reader  who  is  curious  with  regard  to  a 
topic  i^hioh  unites,  to  a  remarkable  de- 
gree,  both  practical  and  scientific  in- 
terest, will  be  pleased  to  read  the  dis- 
cussion of  it  in  the  work  now  before  us, 
and  the  reply  from^n  able  correspondent 
in  onr  present  number,  whom  we  may 
announce  (for  he  would  not  desire  to  go 
into  the  contest  with  vizor  down)  as  the 
anthor  of  the  Treatise  on  Evidence. 

It  might  be  sufficient  for  us  to  leave 
the  two  combatants  in  the  field ;  but  we 
cannot  avoid  expressing  an  opinion  upon 
their  juridical  tourney.    Mr.  Sedgwick 
Biatee  his  principle  as  follows :  "Thus 
far  we  have  been  speaking  of  the  great 
class  of  cases,  where  no  question  of 
fraud,  malice,  gross  negligence,  or  op- 
pression intervenes.     Where  either  of 
these  elements  mingle  in  the  contro- 
versy, the  law,  instead  of  adhering  to 
the  system  or  even  the  language  of 
compensation  J  adopts  a  wholly  different 
rale.    It  permits  the  jury  to  give  what 
it  terms  punitive,  vindictive,  or  exem- 
plary damages  ^  in  other  words,  blends 
together  the  interest  of  society  and  of  the 
aggrieved  individual^  and  gives  damages 
not  only  to  recompense  the  sufferer,  but 
to  punish  the  offender.^*    In  support  of 
these  words  he  adduces  several  cases, 
where  the  judges  undoubtedly  employed 
language,  which  at  least  goes  far  to- 
wi^s  the  sanction   of  this  principle. 
And  every  neophyte  in  the  profession 
ia  familiar  with  the  phrases   "smart 
money"  and    "vindictive    damages," 
which  seem  also  to  sustain  it. 

Withodt    undertaking    any  minute 
analysis  of  the  numerous  cases,  we  feel 

>  See  pp.  38-  46,  and  notes  j  also  p.  491. 


that  there  are  certain  cardinal  principles 
of  the  law,  which  must  determine  this 
question.  Proceedings  are  either  crimin' 
ahter  or  dviliter.  The  first,  instituted 
by  the  government  to  protect  the  com- 
monwealth from  crime,  are  by  indict- 
ment or  examination  before  magistrates. 
The  second,  instituted  by  private  per- 
sons to  obtain  relief  or  remedy,  for 
private  wrongs,  are  by  actions  on  con- 
tracts or  torts.  To  these  may  be  added 
a  third  class,  which,  however,  need  not 
be  considered  on  the  present  occasion, 
actions  gut  tarn,  where,  by  virtue  of 
express  legislation,  the  proceeding  is 
at  once  punitory  and  compensatory. 
Now  to  confound  these  two  classes  of 
jurisdiction,  to  allow  their  currents  to 
intermingle,  is  contrary  to  those  princi- 
ples which  prevail  in  both.  The  suflferer 
by  trespass  does  not  recover  damages, 
by  means  of  an  indictment.  The  com- 
monwealth holds  the  offender  to  abide 
the  punishment  due  to  the  wounded 
majesty  of  the  law,  and  does  not  aUow 
any  individual  to  satisfy  his  private 
griefs  through  this  act  of  justice.  The 
same  principle,  —  which  is  at  once  con- 
servative, scientific  and  just  in  its  charac- 
ter, —  should  not  allow  any  private  pro- 
ceedings to  be  made  the  mstruments 
of  public  justice.  The  commonwealth 
should  not  lurk  in  a  writ,  which,  ac- 
cording to  the  formula  of  the  declara- 
tion has  been  "  purchased  "  by  a  pri^* 
vate  person.  By  doing  so,  it  may  pun- 
ish twice,  once  by  indictment,  and  then, 
again,  by  vindictive  damages.  The 
statement  of  this  natural  consequence 
of  Mr.  Sedgwick's  hypothesis  seems  a 
sufficient  answer  to  it.  His  views  may 
be  sustained  by  the  words  of  judges, 
and  are  expressed  with  a  confidence, 
which  might  inspire  doubt  in  our  own 
opinion,  if  we  did  not  feel  that  it  stands 
on  certain  principles  which  cannot  fail 
to  outlast  the  cases  which  he  has  cited. 
A  mere  case  is  a  weak  answer  to  a 
principle. 

It  IS  one  of  the  gratifying  circum- 
stances in  the  progress  of  jurisprudence, 
that  it  is  dail^  assuming  more  than  be- 
fore the  gmse  of  science.  Chance 
dicta  of  courts,  and  anomalous  opinions, 
even  if  sustained  by  formal  judgments, 
can  no  longer  control  the  clear  conclu- 
sions from  admitted  principles.  Many 
old  cases — such  as  some  of  those  Mr. 
Sedgwick  has  cited  ~  are  becoming  to 
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he  re^rded  aa  JitUe  more  thtn  barna- 
cles which  have  fastened  to  the  sides  of 
the  good  ship  of  the  law  in  ber  lonf? 
voyage.  They  should  be  seraped  off. 
It  is  to  be  regretted  that  Mr.  Sedgwick 
has  been  willing  to  allow  any  of  tbem 
to  remain,  eating  into  the  soundness 
and  symmetry  of  the  ship.  This  course 
is  inconsistent  with  his  known  devotion 
to  the  science  of  his  profession,  and  his 
endeavors  to  reform  it. 

In  his  remarks  on  the  forms  of  action  ^ 
he  shows  the  spirit  of  the  jurist.  He 
says  that  the  irregularity  of  legal  relief 
arises  from  the  technical  character  of 
our  forms  of  action ;  and  be  seems  to 
look  forward  to  their  reform,  as  an  in- 
dispensable step  to  the  reduction  of 
*'  the  subject  ot  relief  to  order,  system 
and  harmony."  These  are  high  ob- 
jects, to  obtain  which  no  just  efforts 
should  be  spared.  Much  is  certainly  to 
be  done  before  order,  system  and  bar^ 
mony  will  prevail  in  onr  discordant  ju- 
risprudence ;  and  be  is  a  benefactor, 
who  encourages  exertion  in  their  be- 
half. We  confess  a  sympathy  with 
Mr.  Sedgwick,  when  in  rendering  his 
tribute  to  the  English  common  law 
oommissioners,  he  speaks  of  **  their 
great  reputation  as  lawyers,  and  their 
still  greater  reputation  as  law-reform- 
ers." In  the  latter  character  they  have 
established  a  name  in  the  history  of  the 
common  law. 

The  limits  of  a  notice  will  not  allow 
us  to  present  an  abstract  of  this  valuable 
work,  with  some  comments  which  we 
had  hoped  to  make  on  several  parts  of 
it.  The  subject  and  the  author's  name 
will  command  attention.  Some  might 
wish  a  work,  where  the  actual  words 
of  judges  did  not  appear  in  such  con- 
stant mosaic,  ''  here  a  bit  of  black-slww, 
and  there  a  bit  of  white  stone ;"  while 
others  will  consider  this  punctilious  use 
of  their  opinions  as  an  assurance  of 
the  authority  of  the  page.  Mr.  Sedg- 
wick, —  who  knows  how  to  be  bold  — 
is  careful  beyond  the  practice  of  some 
writers  in  setting  forth  the  passage  on 
which  he  relies.  It  should  not  l^  for- 
gotten that  he  has  brought  to  his  sub- 
ject illuslraiions  from  the  foreign  and 
Roman  law.  Such  a  work  will  be 
welcomed  throughout  the  whole  eoun- 


>  See  p.  48,  in  note,  and  p.  MS. 


try.  It  is  not  peculiar  to  New  Yoik  m 
New  England ;  but  is  equally  applicar 
ble  to  every  part  of  the  United  States 
where  the  common  law  is  admiDtBtered. 
It  is  dedicated  to  Mr.  Lord,  of  the 
New  York  bar,  in  words  which  we  ais 
pleased  to  quote  ;  '*  You  show  ns  all  bj 
a  teaching  far  better  than  precept,  how 
much  true  dignity  and  naefulneaa,  as 
well,  if  we  may  be  allowed  to  jod^^as 
real  happiness,  attend  a  life  aaatdoooa- 
ly,  intelligently,  and  above  all,  hoDoiar 
bly  devoted  to  that  prolessioa  of  wfaioli 
we  are  the  Totaries." 

Legal  Bibliography,  or  ▲  THESAtjam 
OF  American,  English,  Irish,  abb 
Scotch  Law  Books,  too bth£b  with 
some  Continental  Treatises,  in- 
terspersed WITH  Critical  Obsbe- 

VATIONS  upon  their  various  KDl- 
TIONS  AND  AUTHORITY,  TO  WHICH  IS 
PREFIXED  A  COPIOUS  LlST  OF  ABBRE- 
VIATIONS. By  J.  G»  Marvjh,  Cooo- 
seller  at  Law.    Philadelphia :  1847. 

t 
This  is  a  book  of  great  utility.  la 
the  increasing  size  of  our  law-libranes 
it  might  almost  be  called  a  book  of  ne- 
cessity. The  day  has  passed  in  which 
the  writers  on  the  common  law  may  be 
1^1  tumbled  "into  a  wheel-barrow,"  as 
was  said  of  them  in  the  time  of  Fiach. 
They  would  rather  burden  the  backs  of 
many  camels.  To  be  familiar  with  aU 
these  is  difficult,  if  not  impossible.  To 
know  something  of  their  character  aad 
importance,  in  illustrating  the  subjects 
of  which  they  treat,  should,  however, 
be  the  aim  of  every,  faithful  studeat. 
Mr.  Marvin's  work  will  aid  in  obtaiDiDg 
this  valuable  knowledge  It  is  a ''  kejr " 
to  our  law-libraries. 

We  know  of  no  work  which  can  so 
well  answer  this  purpose.  It  is  alphar 
betical  in  its  arrangement,  so  that  it 
can  be  easily  used.  It  aims  to  present 
the  exact  tides  of  all  the  works  of  the 
common  law,  and  those  usually  cited  in 
this  jurisprudence,  generally  with  notes 
descriptive  of  their  character  and  value. 
The  object  has  been  to  afford  a  practi- 
cal, rather  than  a  curious,  manual. 
In  preparing  it  the  author  has  had  the 
advantage  of  access  to  the  ample  library 
of  Harvard  University,  while  hb  own 
connection  with  the  law-library  ihcia 
necessarily  rendered  him  familiar  with 
the  manipulation  of  most  of  the  bodu 
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be  has  described.    He  has  employed  to 
^ood  purpose  all  his  opportunities. 

It  will  be  perceived  from  his  preface, 
that   the  author  does  not  affect  what 
may  be  called  the  rarities  of  bibliogra- 
phy,  —  curious  points  about  editions,  — 
"which  are  often,  indeed,  of  consequence, 
hut  which  may  be  postponed  in  a  prac- 
tical  work.     Much  as  we  appreciate 
this  kind  of  knowledge,  and  the  biblio- 
graphical works  of  latter  days,  in  which 
It   is   preserved,  we  are  too  happy  in 
what  Mr.  Marvin  has  done,  to  complain 
hecause  he  has  not  done  more.    His 
work  is  not  for  bibliomaniacs,  but  for 
Radical  lawyers,  to  whom  we  commend 
It  most  heactily,  as  a  production  which 
will  be  of  service  alike  to  the  beginner 
—  who  hopes  for  business,  and  to  the  ex- 
perienced plodder,  whose  shoulders  are 
weary  under  the  weight  of  professional 
cares.     No  lawyer  should  be  without 
it;    and  no  student  should    read    his 
Blackstone  or  Kent,  without  having  it 
by  his  side. 

Reclamation  of  Fugitives  from  SgR- 
vjCB.  An  argument  for  the  de- 
fendant, SUBMITTED  TO  THE  SU- 
PREME COURT  of  the  United  States, 
at  the  December  term,  1846,  in 
the  CASE  of  Wharton  James  t;. 
John  Vanzandt.  By  S.  P.  Chase. 
Cincinnati.     1847.    pp.  108. 

The  cause  which  drew  forth  this 
masterly  argument  has  been  already 
decided,  adverse  to  all  its  closely-ser- 
ried array  of  points.  Victrix  causa 
Diis  placuit.  But  this  conquered  effort 
in  behalf  of  freedom  has  produced  an 
impression  on  our  minds,  which  it  will 
be  difficult  even  for  the  judgment  of  the 
court  to  banish.  We  shall  await  an 
opportunity  to  peruse  that  judgment 
with  the  respect  which  is  due  to  the 
highest  tribunal  of  the  law. 

Mr.  Chase  discusses  a  succession  of 
topics,  — some  of  them  touching  sub- 
tleties in  the  law  of  pleading,  and  of 
notice,  —  others  bearing  with  singular 
force  upon  the  relations  of  slavery  un- 
der the  constitution  of  the  United  States. 
We  have  been  much  struck  by  the  in- 
genuity and  fulness  of  the  discussion  of 
the  mere  technical  questions;  but  our 
attention  has  been  especially  arrested 
by  the  consideration  of  the  inquiries, 
jirstf  whether  the  act  of  congress  of 
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1793,  providing  for  the  snrrender  of  fa- 

fitive  slaves,  was  repugnant  to  the  or- 
inance  of  1787,  for  the  government  of 
the  North  Western  Territory,  and  se- 
cond, whether  it  was  repugnant  to  the 
constitution  of  the  United  States.  The 
first  of  these  points  was  novel  to  us. 
Under  Mr.  Chase's  hands  it  assumes  an 
importance  not  to  be  trifled  with.  It 
seems  that  it  was  expressly  provided 
by  the  ordinance  of  1787  —  which  is 
the  glory  of"  one  Nathan  Dane  " —  that 
any  person  escaping  into  the  N.  W.  terri- 
tory, **from  whom  labor  and  service  is 
lawfully  claimed  in  any  of  the  original 
states,  such  fugitive  may  be  lawfully 
reclaimed."  This  ordinance,  it  is 
said,  is  still  in  force  ;  and  it  is  argued 
strongly,  that  any  reclamation  of  slaves 
fugitive  in  this  territory  by  persons  not 
of  the  original  states,  is  a  violation  of 
the  ordinance  which  made  freedom  the 
prevailing  law,  except  in  the  single  in- 
stance which  was  expressly  carved  out 
with  regard  to  fugitives  from  the  origi- 
nal states. 

The  constitutionality  of  the  act  of 
1793,  is  opposed  on  two  grounds ;  Jirstf 
because  its  provisions  are  repugnant  to 
several  positive  provisions  of  the  consti- 
tution, and  second,  because  the  consti- 
tution confers  on  congress  no  power  to 
legislate  at  all  upon  the  subject.  In 
this  part  of  his  argument  Mr.  Chase 
considers  and  criticises  the  case  ofPrigg 
V.  Pennsylvania,  a  decision  which  has 
already  been  drawn  into  extensive  dis- 
cussion, but  which  is  destined  to  occu- 
py an  increasing  space  in  the  public  at- 
tention. Untoward  as  this  caee  seems 
to  be  in  many  respects,  it  establishes  dis- 
tinctly and  unequivocally  the  localify  of 
slavery,  and  the  universality  of  freedom, 
except  where  it  is  expressly  restrained 
by  the  constitution  of  the  United  Stales, 
and  by  the  municipal  laws  of  different 
states.  And  in  this  view,  this  case  may 
be  regarded  wiih  satisfaction.  It  was 
so  regarded,  on  this  account,  by  Mr. 
Justice  Story,  who  said  to  the  writer, 
not  long  after  it  was  decided,  that  *Mt 
was  a  triumph  of  freedom."  Mr.  Ch«se*8 
argument  contains  much  on  this  nead 
which  will  be  of  interest  ovt  of  court, 
and  we  venture  to  predict,  thnt,  not- 
withstanding the  judgment  of  the  court, 
his  points  will  seriously  influence  the 
public  mind,  and  perhaps  the  politics  of 
the  country. 
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Attorney  General  in  Massachv- 
SETTS.  AmoDgst  the  unfortuoate  acts 
of  the  legislature  of  1843,  was  that 
to  abolish  the  office  of  attorney  gen- 
eral, and  assign  the  duties,  which  had, 
up  to  that  jenx,  been  so  ably  peHbnned, 
to  the  Tanous  district  attorneys,  (who 
were  already  overworked.)  At  the 
same  time  the  salaries  of  several  of 
these  officers  were  diminished.  The  re- 
sult has  been  that  the  commonwealth, 
in  several  important  cases,  has  been  at 
a  disadvantage  —  the  district  attorney, 
as  in  Tirrel's  case,  being  obliged  to  con- 
tend single-handed,  and  with  little  time 
for  preparation,  with  most  able  counsel 
retained  for  the  prisoner. 

The  evU  was  increasing,  and  seemed 
perfectly  obvious.  At  the  present  ses- 
sion of  the  legislature,  a  vigorous  effort 
was  made  to  remedy  it,  and  a  bill  was 
reported,  establishing  the  offiee  of  attor^ 
ney  general  and  fixing  the  salary  at 
$  2500.  It  was  ably  advocated  by  Mr. 
Bell,  Mr.  Crowninshield,  and  others.  Mr. 
Bullock,  of  Worcester,  if  he  did  not  op- 
pose it,  took  a  course  which  might  have 
led  to  a  worse  result,  namely,  placing 
an  incompetent  person  in  the  office.  He 
moved  to  fix  the  salary  at  $1800, 
and  gave  the  excuse  (it  could  scarcely 
be  called  a  reason,)  of  the  salaries 
of  the  common  pleas  judges.  This 
amendment  was  rejected  by  the  house, 
but  another  was  adopted,  fixing  the 
salary  at  $  2000,  and  then  the  biU  was 
rejected,  many  friends  of  the  measure 
voting  against  it  on  account  of  the 
amendment. 

Practice.  At  thp  term  of  the  court 
of  common  pleas  now  sitting  in  Bos- 
ton, the  opinions  of  the  full  court,  on 
certain  matters  which  they  had  had  un- 


der consideration,  were  recently  stated 
by  Colby,  J.  The  following  points  were 
decided;  (1)  Where  a  judge  had  no- 
tified the  parties  that  he  was  ready  to 
give  an  opinion  in  a  case,  and  the  par- 
ties neglected  to  appear  to  hear  sucli 
opinion  for  the  space  of  fourteen  days, 
the  court  refused  to  allow  costs  of  at- 
tendance during  such  interval;  (9) 
Where  a  default  was  taken  off,  twen- 
ty-seven days  after  it  had  been  entered, 
the  plaintiff  was  held  entitled  to  costs 
of  attendance  during  that  time;  (3) 
Where  money  is  paid  into  court,  ue 
defendant,  in  case  no  larger  amount  is 
recovered,  is  entitled  to  costs  from  the 
time  the  money  is  paid  in,  and  not 
merely  from  the  time  when  it  is  taken 
out  by  the  plaintiff;  (4)  The  Ilth  Rule 
of  the  court,  by  which  a  party  cannot 
be  required  to  attend  to  the  taking  of 
depositions  while  the  court  is  in  sessioo, 
does  not  apply  to  cases  where  the  action, 
in'  which  the  deposition  is  taken,  has 
not  been  entered ;  (5)  A  motion  to  dis- 
miss an  action,  fur  want  of  an  indorser 
to  the  writ,  must  be  made  within  the 
first  four  days  of  the  term ;  (6)  Where 
the  plaintiff's  demand  is  reduced  to  a 
sum  less  than  twenty  dollars,  by  nay- 
ments,  filed  in  ofiset  by  the  defendant, 
the  plaintiff  is  entitled,  for  costs,  only 
to  a  sum  equal  to  one  quarter  of  the 
debt  or  damages  recovercKl. 

To  OUR  Readers.  This  being  the 
last  number  of  the  present  volume  of  the 
Iaw  Reporter,  we  are  obliged  to  take 
up  a  large  portion  of  it  with  the  Index 
and  Table  of  Cases,  to  the  exclusion  of 
our  usual  digest  of  cases,  also  of  sev- 
eral reports  and  notices  of  new  books, 
some  of  which  have  been  on  hand  sev- 
eral months. 
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Allen,  Willard, 
Bailey,  CtiarlM.L.  et  aL 
Banks,  Naihanlel  P. 
Barker,  Lemuel  D.  Qd, 
Barker,  Levi, 
Barnard ,  Jon  atban, 
Bern  Is,  Fteeland, 
Berry,  Henry, 
Blair,  Enoch, 
Blake,  Joseph  H. 
Bk»dgeU,  William  D. 
Blood,  Joseph, 
Boardman,  Joseph  F.  et  al. 
Bos  worth,  Heury  L. 
Bradley,  J.  B. 
Bradley,  WUliam  et  al. 
Brlgham,  Frederick, 
Brigham.  William  P. 
Brown,  James  L. 
Brown,  John  P.  N. 
Brown,  BenJ.  F.  et  al. 
Brown,  WUliam, 
Brownell,  Isaac  A.        | 
Brownell,  Stephen,        ] 
Buel,  Samuel  K. 
Bunker,  William, 
Bryant,  Silas  D.  et  al. 
Camp,  Francis, 
Carr,  Asiil  M. 
Champney,  Samuel  D. 
Chase,  Thomas  B. 
Chose,  Henry, 
Cleverly,  William, 
Colburn,  David  O. 
Cook,  Samuel, 
Coy,  Joeeph  B.  etal. 
Cnrrisr,  Jociah  H. 
Dale,  Wilber  F. 
Dole,  Charles, 
Dunham,  Jacob  K. 
Dyar,  J.  P. 
Sarle,  Ichabod, 
Bdmandfl,  William  F. 
Elkins,  Daniel  S. 
Emery,  George  F. 
Evnns,  Michnl  R. 
Fairfield,  William, 
1^  anvell,  Octavius, 
Famesworth.  Thomas  S. 
Ford,  John  V. 
Fowler,  Jefferaon, 
Friend.  John. 
Galbraith,  John, 
Gammons,  Darius  M. 
Gay,  Granville  W. 
Gerrish,  BenJ.  I.  et  al. 
Gilman,  Samuel  et  al. 
Goodale,  Nathaniel  D. 
Gould,  WUliam, 
Gove,  Ira  L. 


Boston, 

Lowell, 

Waltham, 

New  Bedford, 

Worcester, 

West  Boylston, 

Greenwich, 

NaUck, 

Lowell, 

LoweU, 

Boaton, 

I^well, 

Boston, 

New  Bedford, 

Lowell, 

Boston, 

Brookfield, 

Boxborougb, 

Lowell, 

Lowell, 

Dorchester, 

Lowell, 

Boston, 

Springfield, 

Lowell, 

Boston, 

Springfield, 

Borton, 

Boston, 

Harwich, 

Harwich, 

Welifleet, 

Hopkinton, 

Weymouth, 

Boston, 

Methuen, 

New  Bedford, 

Rowley, 

Rotttm, 

Boston, 

SouthboroQgh, 

Boston, 

Lowell, 

Boston. 

Lowell, 

"^alem, 

Boston, 

tjowell, 

Boston, 

Boston, 

Cambridge, 

Taunton, 

Taunton, 

Uuincy, 

Lowell, 

Boston, 

Ware, 

Charlestown, 

Wobom, 


Oceiii«tk». 


Com mrnce me nt  _,         - ..  ^         •    . 

of  Prwmlinflfi.  Name  of  Ma«ler  or  Judge. 


Brickmaker, 

Trader, 

Housewrightt 

Yeoman, 

Cordwainer, 

Yeoman, 

Farmer, 

Yeoman, 

Laborer, 

Carpenter, 

Mason, 

laborer. 

Victualler, 

Trader, 

Gentleman, 

Trader, 

Merchant, 

Wheelwrifht, 

Cabinet  Maker, 

Laborer. 

Carr.  &.  Ham.  Manur 

Laborer, 

Merchant, 

Laborer, 

Laborer, 

Carr. &  Ham.  Manut 

Mechanic, 

Carpenter, 

Grocer, 

Trader, 

Mariner, 

Mariner, 

Uousewright, 

Boot  &  Shoe  M an iif. 

Piano- Forte  Maker. 

Teamster, 

Trader, 

Shoemaker, 

Trader, 

Clerk, 

Yeoman, 

Carpenter, 

Laborer, 

Gentleman, 

Machinist, 

Cordwaloer, 

Broker, 

Stable  Keeper, 

Laborer, 

Trader, 

Brickmaker, 

Trader, 

Machinist, 

Physician, 

Traders, 

Traders, 

Carpenter, 

Laborer, 

Cabinet  M|tker, 


Feb.  8, 

"  18, 

Jan'y  4, 

Feb.  15, 

"  7, 

"  2, 

Mar.  4, 

Feb.  17, 

Alar.  5, 

Frh.  J 5, 

"  27, 

Jan»y   9, 

Feb.  1, 

"  19, 

"  6, 

«  15, 

"  24, 

**  II, 

Dec.  18, 

(«  24 

"      13* 
Mar.     I, 

Feb.  90, 

«*  27, 

Jan'y  28, 

Feb.  13, 

Mar.  ^\ 

Feb.  2a, 

"  3, 

«*  20, 

«  10, 

'*    as, 

Jan'y  14, 

Feb.  27, 

Mnr.   10. 

"       18, 

Feb.     4, 

**      11, 

«     20, 

"      15, 

"        8, 

"     27, 

Jan'y  5, 

Feb.   17, 

Jan'y   1, 

Feb,   27, 

"      11, 

Mar.     ."j, 

Feb.  25, 

"       G, 

Jan'y  6, 

Feb.   22, 

"    as, 

"  11, 

**  Ifi, 

**  15, 

*•  15, 

Jan.  21, 

Feb.  11, 


George  S.  Hillnrd. 
Bradford  Rus^U. 


.  P.  Fay. 
I  H.  W.  P 


John  H.  \V.  Page. 
Isaac  Duvis. 
Charles  Marion. 
Laban  Marcy. 
.S.  P.  P.  Fay. 
Jufiiali  G.  Abbott. 
Uradford  Russell. 
Bmdford  Suinuer. 
JtMinh  G.  Abbott. 
William  MmoU 
Oliver  Preswitt. 
JosiaU  U.  Abbott. 
(;eorge  S.  Hillard. 
Henj.  F.  Thomas. 
Nathan  Brooke. 
Jofliah  G.  Alibott. 
Josiah  G.  Abbott, 
iivnt^e  e.  Ijillard. 
Jcisiah  G.  Abbott. 

George  S.  Uillard. 

E  D.  Beach. 
Jrrsiah  G.  Abbott. 
George  S.  Ihltaid. 
E.  D.  Deach. 
Bradford  Sumner. 
Bradford  Sumner. 
Zena  i?cudder. 
N.  Muridton. 
N.  Marston. 
8,  P.  P.  Fay. 
Stiermnn  Li  Innd. 
George  S.  Hillard. 
Jnmeis  H.  Duncaa. 
Oliv*  r  PrescoiL 
John  G.  King. 
Bradford  Sumner. 
Bradford  Sumner. 
L'has.  \v\  Hartshorn. 
George  H.  Hillnrd. 
Josiah  G.  Abbott. 
Hrstdford  Sitniner. 
Ji»siah  G.  Abbott. 
Uavid  Roberta. 
William  Minot. 
Jnsinh  G.  Ahbutt. 
Bradford  Sumner. 
Bradford  Sumner. 
S.  P.  P.  Fay. 
Horatio  Prutt- 
Horatio  Pratt. 
Nath'l  F.  ^afford. 
Bradford  fiusselU 
4:coree  S.  Hillard. 
E.  I)ickin.«on. 
8.  P.  P.  Fay. 
d.  P.  F.  Fay. 
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Grty,  WUIiam  H. 

Boston,                     1 

flatter. 

Feb.  93, 

Seorge  &  UkUattf. 

OunniMn,  Benjamin, 

Salisbury,               S 

Shoemaker, 

"     17. 

Ebenewr  MoMl^F. 

Haflordf,  Stephen,         ) 
Haflbrda,Benjanun,       ] 
Halleil,  Runell, 

New  Bedford, 
Boston, 

Frmden, 
nano-Porto  Maker, 

•«     10, 
"     10, 

OUver  Piwcott 
Bradford  Sumner. 

Hawka,  Stiaa, 

Amherst, 

Parmer, 

«     17. 

Ithamar  Coolwj. 

Heenery,  Jonah, 

Norton, 
North  Adamf, 

Yeoman, 

«    aa, 

CJ.  Uolmeo. 

Heidell,  Jacob  B.  et  iL 

Carriage  Maken, 

J»n»j  9, 

C.  P.  HontiacCaB. 

HItahcock,  Daniel, 

Gloucester, 

Shoemaker, 

Feb.  15, 

John  G.  King. 

Hobart,  Henry, 

Bmintree, 

Mason, 

"       1 

Nath'l  P.  8aiEbff«.    .* 

Honey,  Wllliara  H. 

Hubbardston, 
New  Bedford, 

Carpenter, 

"       6, 

B.  F.  TbooMo. 

Uewland,  J^vi  L. 

Pmder, 
Pump  Dealer, 

"       0, 

Dllver  PreecoO. 

Huwiand,  Rufut, 
Hunt,  George  W. 

New  Bedford, 

««     90, 

Oliver  ProMoCK. 

Pitcbburg, 

Cabinet  Maker, 

«     95, 

laaacDarla. 

Irish,  Itaac. 
Johnaton,  Prandf,^ 

Boston, 

I'ailor, 

««      19, 

Bradford  Svoaaar. 

Lowell, 
South  Hadley, 

Tin  Plate  Worker, 

Dec  10, 

Joaiah  6.  Abbott. 

Judd,  Aaaph, 

Board*!  *^ouat  Keep- 
Stone  Potter,        [er, 

Feb.   19. 

C.  P.  HunUngUw- 

Rellry,  Lllley, 

New  Bedford, 

««     90, 

Kenditll,  Loamml, 

Boston, 

"      », 

George  S.  Hillard. 
JoeiataO.Abbou. 

KimlMil,  John  U. 

Lowell, 

Trader, 

«     ", 

Ktufiilry,  Elenzer, 

Siockbridge, 

Parmer, 

."     15, 

Horatio  ByinfUM. 
Josiah  G.  Abbott. 

Kiuredge,  Solomon, 

Billerica, 

Stone  Cattar, 

Jan»yl8, 

Law rr nee,  Jamea  A. 

Lowell, 

Carpenter, 

•«     19. 

Josiah  G.  Abbott. 

Lenimn,  Peter, 

Millbury, 

Railroad  Contractor, 

Feb.  94, 

Henry  Cbapin. 

Lord,  John, 

Woburn, 

Housewright, 

Jan»y  9, 

8.  P.  P.  Fay. 

Mack,  iMac  N.  et  aL 

Uwell, 

Trader, 

Feb.  18, 

Bradford  RoawIL 

Main,  Charlet  el  al. 

Boston, 

Carr.  Ac  Ham.  Maker* 

«     13, 

GeorrS-  Hillnrd. 

Mann,  Aaron, 

Milton, 

Board*g  House  Keep- 

"     11, 

Sherman  Lelaad. 

Manun,  Henry, 

Rostnn, 

Printer,                [er, 
Carr.  k,  Ham.  Maker, 

"       3 

George  8.  HUlanL 

Mayo,  MoMa  S.  et  aL 

Boston. 
Cambridge, 

«•     13, 

Oeorca  a  HillanL 

Mcrorrleon,  J  anna, 
McKenney,  John  B. 

Carpenter, 

Jan'y90, 

Juslah  6.  Abbott. 

Boston, 

Trader, 
Stove  Dealar, 

Feb.  94, 

Bradford  Somiwr. 

Mead,  Onvid,  Jr. 

Dan  vers, 
New  Bedford, 

"     14, 

John  6.  King. 
JohnH.  W.Hffc 

Mwher,  Jnerph, 
Muring,  Frederick, 

Laborer, 

"       4, 

Boston, 

Builder, 

^     18, 

Bradford  Snmaer. 

Mowion.Genrfe, 
Nealey,  Benjamin  F. 
Nichob,  Benjamin  Y. 
raine,  Tho.naa  a  &       { 
Paine,  William  B.          ) 

Boston, 

Broker, 

Jan'y95, 

George  8.  Hilf&r^ 

Wayland, 

Carpenter, 

Feb.  19, 

Nathan  Brooks. 

Fall  River, 

Trader, 

"     93, 

Horatio  PratL 

Marblebead, 

Wagoners, 

«     16, 

John  a  King. 

Parker,  Elisba. 
Pamons,  Joseph  R. 

New  Bedford, 

Trader, 

"       4, 

Oliver  PrescoiL 

Methuen, 

(^srpenter. 

«•     19, 

James  H.  Doncaa. 

Patterson,  Albion  K.  eC  al. 

Lowell, 

Trader, 

"     18, 

Bradford  Russell. 

Patterson,  James  O. 

Lowell, 

Mannfacturer, 

Jan'jll, 

8.  P.  P.  Fay. 
George  S.  fifllard. 
Bradford  Soroaer. 

Paul,  W.  11. 

Boston, 

Tailor, 

Feb.  93, 

Peck,  James  W. 

Boston, 

Merchant, 

"      < 

Perry,  Benjamin  F. 
Pinkbam,*WiUiam  J.  St  ( 

Boston, 

Plasterer, 

a     23, 

Bradford  Samner. 

Boston,                 { 

Carriage  Ac  Harneas 

«      13. 

GeoigeS.  Hdlard. 

Plummer,  Alfred  A.       \ 

Manufacturers, 

"     13, 

George  S.  Uillazd. 

Pratt,  Henry  B. 

Fall  Klver, 

Painter, 

••     94 

C.  J.  Holmes. 

Pratt,  William  J. 

Fall  River, 

Painter, 

«'     95, 

C.J.  Holmes. 

Putnam,  Joel, 

Worcester, 

Yeoman, 

*f     99, 

Isaac  Davis. 

Reed,  Parker  M. 

Boston, 

Gentieman, 

•«     93, 

Bradford  Samner. 

Reed,  Lucius  E. 

Roxbury, 

Confectioner, 

«   iX 

D.  A.Slmmoos. 

Ribbet,  Cornelius, 

Charlestown, 

Morocco  Dreaser, 

"      6, 

S.  P.  P.  Fay. 

Richardson,  Benjamin  L 

Springfield, 

Printer, 

"     13, 

E.D.  Beach. 

Robbins,  Nathaniel, 

Brewster, 

Mariner, 

«•     90, 

Zeno  Seudder, 

Robie,  L.  H. 

BosUm, 

Clerk, 

«     96*, 

George  S.  HUlaid 

Rogers,  Michael, 

Waliham, 

Yeoman, 

Jan»y«7, 

8.  P.  P.  Fky. 

Bargeni,  Philip, 

Lowell, 

Laborer, 

u     ,8^ 

Joeiah  G.  Abfaetl. 

Sawyer,  Eben.  0.  et  al. 
Shaw.  Henry, 

Boston, 

Victualler, 

Feb.     1, 

William  Miooi. 

Boston, 
Cambridge, 

Gentleman, 

u     «, 

Bradford  Samner 

Snow,  Harvey, 

Housewright, 

Jan'yie, 

8.  P.  P.  Fay. 

Btevens,  Lorenzo, 

Bedford, 

Yeoman, 

Dec.  19, 

Joeiah  6.  Abbott 

Stiles,  John  it                1 
Stiles,  C.  W. 

Boston, 

Traders, 

Feb.  13, 

Bradford  Samner. 

Stillman,  William  W. 

Egremont,, 

Harneas  Maker, 

««     90, 

H.  Byington. 

Strung,  Cbariet  C.  et  aL 

North  Adanu, 

Carriage  Makers, 

Dee.    9, 

C.  P.  HuntlHCton. 

Swaxey,  Lyman, 

Acton, 

Millwright, 

•*     93, 

Josiah  G.  Abbott. 

TwUchell,  Hiram, 

Marlboro' 

Yeoman, 

Feb.  18, 

Nathan  Riooka. 

Twombly,  William  J. 

Boston, 

Baker, 

"       1 

Bradford  Samner. 

Underwood,  Zina, 
Vaaghan,  Daniel  8.  et  al 

Natick, 

Cordwalner, 

«     19 

Nathan  Brooka. 

.  Wrentham, 

Trader, 

"  is; 

Vaughan,  Daniel  8. 

Wrentham, 

Trader, 

«     1? 

Jamea  RIcbardaoa 

Franklin, 

Trader, 

"     15, 

James  RIcbardsoa. 

Wentworth,  Horace, 

Uiwell, 

Trader, 
Stove  Dealer, 
Piano- Porte  Makan, 

"       % 

Joeiah  G.  Abbott. 

Wiley,  Amey, 
Wilkinson,  Rich.  Jr.etal 

Dan  vera, 

"       ? 

John  G  Kinf. 

.Boston, 

«     10 

George  S.Hlllard. 
Josiah  G.  Abbott. 

WHiard,  Henry  P. 

Lowell, 

Macblntat, 

Jan.  96^ 

Woodward,  Daniel, 

BoMon, 

Trwier, 

Feb.  16, 

iBisdlbfftf  Somasc 
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Abaiementt  34. 

Abbott  00  Shippiog,  7th  English,  and  6th 
American  edition,  notice  of,  133;  receiTed, 

A  case  from  the  Year  Books,  414. 

Acetnmtf  Rondlett  v.  Small,  116. 

Action,  223,  273,  471  ;  commencement  of, 
Roberts  e.  Pike,  117  ;  how  far  assignable, 
Hutchinson  o.  Peters,  308.  See  Bank- 
ruptcy,  8,  9. 

Action  on  Book  Account,  Flower  Brook  Man- 
ufaauring  Co.  v.  Buck,  31  ;  Eddy  o. 
Stafford,  33  ;  Proctor  v.  Hills,  312. 

Action  on  the  case,  471. 

AoMiaALTY. 

1 .  In  cases  of  collision,  where  both  Tes- 
aels  are  to  blame,  the  whole  damages  are  to 
be  equally  divided  between  them,  but  the 
court  may  order  the  vessel  most  to  blame  to 
pay  all  the  cosu.    Rogers  v.  Brig  Rival.  28. 

2.  The  owner  of  the  cargo  cannot  be  held 
to  contribute,  in  general  average,  towards  the 
expenses  of  repairs  of  the  vessel,  when  the 
cargo  is  in  satetv,  and  rec^ves  no  benefit 
tbf^refrom.    SparKs  v,  Kittredge,  318. 

3.  iSemWe;  — When  no  other  vessel  can 
be  procured  to  take  the  cargo,  and  it  would 
perish,  or  be  of  no  value  if  left,  if  the  ex- 
penses of  repairs  exceed  the  benefit  to  the 
ship-owner  therefrom,  such  excess  should  be 

Slid  by  the  cargo,  if  incurred  for  its  benefit, 
ut  whether  such  payment  should  be  made 
by  general  average,  muerey  t6. 

4.  A  seaman  stanos  in  relation  to  the  mas- 
ter of  a  vessel  like  a  child  to  a  parent,  or  an 
apprentice  to  a  master,  or  a  scholar  to  a 
teacher,  so  far  as  regards  obedient  and  re- 
spectful deportment,  and  is  punishable  cor- 
porally for  a  deportment  or  language  not 
obedient  or  respectful.  Fuller  v.  Colby, 
897. 

5.  The  punishment,  however,  must  be  not 
excessive,  considering  the  nature  of  the 
6fience;  and  a  single  blow  with  the  hand, 
producing  no  wound,  is  not  so,  W. 

6.  A  seaman,  on  receiving  such  a  blow 
iof  such  an  ofience,  is  not  justified  in  draw- 
ing and  brandishing  a  knife  or  an  axe  ;  nor 
isne  justified  in  using  them  to  prevent  his 
arrest,  whether  for  the  original  offence,  or  the 
use  of  the  knife,  ib. 

7.  The  master  is  authorized  to  order  the 
teate  to  assist  him  to  make  such  an  arrest ; 
and  the  mate  and  the  master  may  seize 
deadly  weapons  in  order  to  resist  those  of 
that  character  in  the  hands  of  the  seaman, 
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and  to  put  down  mutinous  and  insubordinate 
conduct  in  him  and  the  rest  of  the  crew, 
dangerous  to  the  officers  and  the  safety  oi 
the  vessel,  and  to  restore  order  and  obedience 
on  board  :  and,  if  necessary,  may  use  them 
for  this  last  purpose.  A  seaman  has  no 
right  to  refuse  to  lay  down  such  deadly 
weapons,  till  the  officers  do  theirs  first,  and 
is  not  protected  from  further  violence  in  such 
case  by  Uw,  if  retreating  to  th6  prow  of  the 
Vessel,  or  by  any  other  course  than  obe- 
dience, t6. 

8.  But  if  then  punished  improperly,  or  too 
severely  fdr  a  past  ofience,  he  has  full  re- 
dress on  his  return ;  or  if  attacked,  without 
provocation  or  disobedience  on  his  part,  he 
can  defend  himself;  and  under  all  excessive 
blows  and  punishment  for  disrespect  or  dis- 
obedience, ne  can  justify  as  a  child  or  ap- 
prentice or  scholar  resistmg  the  excess^  ib, 

9.  In  the  present  improved  condiuon  of 
seamen,  it  is  best  not  to  punish  corporally 
any  except  minors  for  slight  offences,  and 
unless  in  case  of  mutiny  and  immineut  peril, 
it  is  better  to  delay  all  punishment  till  the 
parties  have  full  time  to  become  cool,  aud 
apologize,  ib. 

10.  Where  a  vessel  was  under  fifty  tons 
burthen,  and  not  engaged  in  the  foreii^o 
trade,  or  in  the  coastmg  trade  out  of  the 
state,  but  with  a  license  was  employed  in 
carrying  and  laying  stone  during  summer  in 
Quincy  River  and  Massachusetts  Bay,  it  is 
doubtiul  whether  her  employment  was  of 
that  maritime  character  which  would  render 
the  vessel  liable  for  wages.  Packard  v. 
Sloop  Louisa,  441. 

11.  If  a  person  is  hired  on  board  of  her  by 
the  master,  who  has  chartered  the  vessel  of 
all  the  owners  at  a  fixed  proportion  of  the 
profits,  and  this  fact  is  known  to  the  person, 
if  he  signs  no  shipping-articles,  and  resorts 
to  the  master  only  ibr  payment  two  or  three 
years  after  the  service  is  finished,  and  is 
paid  in  part  by  him,  —  it  is  strong  evidence 
that  the  omtract  was  originally  with  the 
master  alone,  aud  not  intended  to  bind  the 
owners  as  such,  or  the  vessel,  ib. 

12^  This  presumption  is  strengthened  if 
the  person  was  thus  hired  and  employed  to 
load  and  unload,  and  lay  the  stone,  as  well 
as  to  navigate  the  vessel^  instead  or  signing 
shipping-articles,  and  bewg  employed  exclu- 
sively in  marine  duties.  And  the  usage  of  a 
port,  in  such  a  case,  has  tome  influence,  ib, 

13.  A  delay  to  institute  proceedings  against 
the  vessel  for  wages  for  three  years  after 
they  became  due  from  the  master,  under  the 
above  circumstances  and  contract,  and  whta 
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in  the  mean  time  some  of  the  owners  bad 
chan^  and  become  insoWent,  exonerates 
her  from  the  lien  for  wages,  ib, 

14.  There  is  no  fixed  time  for  liens  to  ex- 
pire, which  exist  at  common  law,  except  the 
time  of  parting  with  the  possession,  and 
none  in  maritime  liens,  wnere  possesion 
does  not  exist  with  them  exclasiTely^,  except 
the  end  of  the  next  royage^  or  the  mterren- 
(lon,  after  it,  of  rights  by  tnird  persons  with- 
out notice,  ib, 

AduUery^  93. 

Adoerte  possession,  34,  274. 

Agena/,  34,  ld4,  376,  471 ;  how  far  an  uent 
IS  liable  for  riolation  of  his  orders,  Lan- 
fear  v.  Blossman,  273  ;  agent  not  liable  in 
trorer  for  seizure  on  execution  in  favor  of 
his  principal,  Wheelock  9.  Dana,  310. ' 

Arreejnentj  128. 

Alien,  35,  223. 

Amendment  of  the  Law,  society  for  pro- 
moling,  235. 

Angell  on  Limitations,  2d  edition,  received, 
41  ;  notice  of,  90. 

ArbUraHon,i7 1 . 

ArchboUVs  Pleading  and  Evidence,  received, 
378  ;  notice  of,  518. 

Arkansas.  Criminal  Laws  of,  236. 

Army.    See  Habeas  Corpus. 

Arrestt  Clutterbuck  o.  Holes,  127  ;  malicious, 
McLellan  v.  Bank  of  Cumberland,  82. 

Assignm^nty  223. 

Assumpsit y  35. 

Attachment,  36,  274,  372,  471;  Smith  9. 
Smith,  83.    See  Insolvent  Law, 

Attorney,  privileged  from  arrest  while  at- 
tending court,  Clutterbuck  v.  Hules,  127 ; 
lieu  for  costs,  Hutchinson  v.  Pettes,  308. 

Attorney,  36. 

Attorney  general  in  Mass.,  664. 

Auction,  a  sale  by  auction  announced  to  be 
"  without  reserve,"  is  void^  if  the  vendor 
employs  a  party  to  bid  on  his  behalf,  with- 
out giving  notice  of  the  fact.  Thometl  v, 
Haines,  320. 

Audita  querela,  472 ;  resorted  to  ex  necessi- 
tate rei  in  Vermont,  Lincoln  v.  Flint,  32. 

Authority,  36. 

Award,  an  officer  of  the  United  States  has 
no  right  to  submit  rights  of  the  United 
States  to  be  adjusted  by  an  award,  without 
authority  from  congress,  United  States  v. 
Ames.  295 ;  whether  an  award,  not  ac- 
cepted can  be  pleaded  in  bar,  ib. 


B. 


Bailments,  223,  472. 
Baker,  The  Tbial  op  Abnbb,  337. 
Bank,  122,209,274. 

Bank  of  Kentucky  v.  Schuylkill  Bank,  opin- 
ion in,  received,  139. 
Bankbuptct,  128,  274,  472.    See  Insolvent 
Law. 

1.  I>ebt  on  a  Jail  bond.  Pleas,  —1.  Nil 
debet;  2.  A  certincate  in  bankruptcv  for  the 
principal.  The  plaintifi*  demurreo.  The 
secona  plea  set  forth  a  decree  some  time  pre- 
vious to  the  escape,  that  the  principal  was 
entitled  to  his  discbarge,  but  the  certificate 


itself,  and  the  order  to  deliver  it,  bore  dale 
subsequently.  Objections  were  also  takea 
to  the  declaration.  It  was  held,  that, —  i. 
The  bond  was  the  gist  of  the  actioo,  aoc 
merely  inducement,  and  nil  debet  was  there- 
fore a  bad  plea.  2.  There  was  a  breach  ap- 
on  the  escape,  and  the  plaintiff  iminedialaT 
thereon  had  a  vested  right  in  the  boad, 
which  could  not  be  avoided  by  a  oertifieaie 
obtained  afterwards.  3.  The  defects  in  the 
declaration,  if  any.  were  waived  by  the  pks. 
The  judgment  of  the  county  court  for  the  de- 
fendant was  reversed,  ana  jodgroeat  giren. 
for  the  plaintifif.  Leave  was  refused  to 
amend  by  pleading  non  est  /actiartj  mad 
traversing  the  time  of  the  escape.  Dyer  v. 
Cleveland,  33. 

2.  There  is  no  inhibition,  in  the  banknipt 
act  of  1841,  or  in  the  relation  which  the  stata 
and  federal  governments  bear  to  each  othei^ 
or  in  the  grants  or  restraints  of  power  con- 
ferred upon  them  respectively,  which  deny 
to  the  state  courts  the  right  to  entertain  an 
inquiry  into  the  validity  of  a  discharge  and 
certificate  upon  an  allegation  duly  interposed, 
that  the  bankrupt  did  not  render  a  foii  and 
complete  inventory  of  his  "  property,  rigtitt 
of  property,  and  rights  and  credits,"  but 
fraudulently  concealed  the  same.  Mabry 
V,  Herndon,  264. 

3.  Quttre?  May  not  the  discharge  and 
certificate  of  a  bankrupt  be  impeached  fisr 
fraud  by  one  not  a  party  to  the  proceedings 
in  bankruptcy,  according  to  the  principles  of 
the  common  law,  withuut  reference  to  the 
provisions  of  the  act,  and  in  such  case  is  it 
not  sufficient  for  the  pleadings  to  state  in 
what  the  fraud  consists,  without  giving  the 
formal  notice  which  the  act  seems  to  contem- 
plate, ifr. 

4.  Semble;  A  plea  which  merely  aDms 
that  the  debt  sought  to  be  recovered  is  of  a 
fiduciary  character,  is  bad  ;  because  it  states 
a  legal  conclusion,  instead  of  disclosing  the 
facts,  that  the  court  may  determine  whether 
the  debt  is  founded  upon  a  trust,  soch  as  is 
excepted  from  the  operation  of  the  bankrupt 
act,  t&. 

6.  It  is  not  an  available  objection  on  error, 
that  notice  of  an  intention  to  impeach  a 
bankrupt's  discharge  and  certificate,  was  not 
given  until  aAer  the  commencement  of  the 
term  of  the  court  when  the  cause  was  tria- 
ble ;  the  act  of  congress  does  not  prescribe 
the  time  when  the  notice  must  be  given,  and 
if  loo  short  to  allow  the  necessary  prepara- 
tion to  be  made  for  trial,  a  continuance 
should  be  asked,  ib. 

6.  Where  a  defendant  in  execution  sets  up 
his  discharge  and  certificate  as  a  bankrupt, 
by  a  petition,  upon  which  a  supersedeas  is 
awarded,  it  is  competent  for  the  plaintiff  to 
impeach  the  same  tor  any  of  the  causes  pro- 
vided by  the  act  of  congress  of  1841,  and 
make  up  an  issue  to  try  the  facts,  ib. 

7.  A  bankrupt,  in  a  suit  commenced  by 
himself,  and  prosecuted  by  his  assignee,  is 
not  a  competent  witness  for  the  jpiaintiff*, 
after  his  discharge.  Hammond  v.  Wheelock, 
310. 

8.  Where  a  cause  of  action  arises  under 
certain  rights  acquired  by  a  statute   of  the 
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United  States,  and  where  there  is  not  in  the 
conslimtion,  or  the  statute  itself,  a  limitation 
OT  restriction  confining  the  jurisaiciion  to  the 
United  States  courts,  the  stale  courts  may 
take  cognizance  of  the  action,  if  in  other 
respects  within  their  ordinary  jurisdiction. 
Ward  «.  Mann,  493. 

9.  An  action  may  be  brought  in  a  state 
Gonrt,  by  the  assignee  of  a  bankrupt,  upon 
a  contract  or  liability  of  a  debtor  of  the 
bankrupt,  contracted  pre-vious  to  the  bank- 
mptcy,  tft. 

bankrupts  in  Massachusetts,  286. 
]>An,  The  Practice  of  thb,  241. 
JJorroir,  Alexander,  Obitnary  notice  of,  478. 
SaTr*$  FennsylYania  Reports,  Vol.  1.  notice 

of,  13d  ;  received,  139. 
Bills  and  Notes,  36,  129,  224,  276,  230,  372, 
375,  516;  a  note,  payable  to  the  maker's 
own  order,  and  by  him  indorsed,  passes  by 
delivery,  as  if  it  were  payable  to  bearer ; 
and  the  circuit  courts  ot  the  United  States 
have  jurisdiction  of  an  action  brought 
a^inst  the  maker,  by  a  holder  who  is  a 
citizen  of  another  state,  where  the  amount 
in  dispute  exceeds  ^00,  Towne  v.  Smith. 
12  ;^  a  man's  own  promissory  note  is  a  sood 
subject  of  a  donatio  causa  mortis  in  New 
Tork,  but  not  in  England,  Massachusetts, 
or  Connecticut,  Parker  v.  Emerson,  76  ; 

Sayment,  Rundlett  v.  Small,  115;  indorser, 
einand  and  notice,  insolvency  of  maker. 
Gore  V,  Moore,  116  ;  commencement  of  ac- 
tion, indorsement,  Roberts  0.  Pike,  117; 
as  a  general  rule,  where  a  bill  of  exchange  is 
accompanied  by  a  bill  of  lading,  the  holder 
of  the  bill  of  exchange,  upon  the  accept- 
ance of  the  bill,  is  bound  to  surrender  to 
t\e  acceptor  the  hill  of  lading  j  —  the  right 
to  retain  the  bill  of  ladin|^  is  analo^as  to 
that  of  stoppage  in  transitu,  and  is  sub- 
ject to  the  same  modifications,  Lanfear  v. 
Blossman,  272 J  mere  suspicion  is  no 
ground  to  justify  the  withholding  the  bill 
of  lading;  there  must  he  manifest  em- 
barrassment in  the  affairs  of  the  drawee,  ib. ; 
the  right  to  withhold  the  bill  of  lading  is 
exercised  at  the  risk  of  damages,  in  case  it 
should  turn  out  that  the  drawee  was  not 
insolvent,  or  in  failing  circumstances,  ib.  ; 
a  promissory  note,  executed  and  delivered 
on  Sunday,  except  in  a  case  of  necessity  or 
charity,  is  void  under  the  law  of  Vermont ; 
hut  to  Bostain  this  defence,  the  delivery,  as 
well  as  execution,  must  be  proved  to  have 
taken  place  on  Sunday,  Lovejoy  v.  Whip- 

51e,  307 ;  promisaonr  note,  erasure,  evi- 
ence,  admissions  or  former  owner,  Mat- 
thews V.  Kidder,  313. 

Bill  in  Kquity,  see  Equity, 

Bond,  breach  of  jail  bond  not  avoided  by  sub- 
sequent discharge  in  bankruptcy,  E>yer  v. 
Cleveland,  33 ;  not  a  subject  of  mmatio 
causa  mortis  in  England,  Parker  0.  Emer- 
son, 76,  suit  on  cashier's  bond,  McLellan 
V.  Bank  of  Cumberland,  82. 

Book  Account,  472  ;  action  on.  Flower  Brook 
Manuf.  Co  v.  Buck,  31 ;  Eddy  p.  Stafford, 
33. 

BoeTOif  PaisoN  Diacipuicx  Sociity,  97. 


C. 

Cambridg-e  Law  School,  237. 

CampbeWs  (Lord)  Lives  of  the  Lord  Chan- 
cellors, notice  of,  474. 

Capital  Punishment,  in  Maine,  44;  article 
on,  331 ;  in  Louisiana,  381. 

Carrier,  130. 

Cases,  overruled,  doubted,  or  explained,  130. 

Chancery,  372,  472,613;  Spence's  Jurisdic- 
tion of  Courts  of,  283 ;  Daniell's  Practice, 
notice  of,  330.    See  Equity. 

Chandler,  Peleg,  Obituary  notice  of,  478. 

Charlestotpn  Slate  Prison,  190. 

Chipman,  Chief  Justice,  Motice  of  his  Life, 
40. 

Chief  JuBtice  of  the  English  Common  Pleas, 
286. 

Chiiif  Justice  Parsons,  289, 

Cotlier^s  Pamphlet  on  the  Courts  of  Virginia, 
notice  of,  620. 

Collision  on  the  highway,  Eennard  v.  Bur- 
ton, 116.    See  Admiralty. 

Commissioner  of  United  States  circuit  court, 
has  no  right  to  issue  a  writ  of  habeas  cor- 
pus, Ex  parte  Barnes,  314. 

Condition,  613  ;  a  condition  in  a  lease,  that 
in  case  o{  breach  of  covenant,  the  lessor 
may  enter  and  eject,  is  not  a  conditional 
limitation,  Fifty  Associates  v.  Howlaud, 
178. 

Connecticut  Rbpobts,  Day's,  433. 

Consideration,  Forbearance  to  sue,  422. 

Constitution  of  Louisiana,  142. 

Constitution  op  New  York,  The  kew, 
481,476. 

Constitutional  Law.  See  Habeas  Corpus^ 
Post  Office  and  Slaves. 

Contract,  37,  613;  who  are  within  the  con- 
sideration of  a  marriage  contract.  Neves 
V.  Scott,  67 ;  what  constitutes  an  executory 
contract,  ib. ;  a  volunteer  cannot  maintain 
a  bill  to  enforce  a  specific  performance,  t^. ; 
effect  of  representations  of  respondent's 
obKgee,  on  a  contract  for  conveyance  of 
land,  Appleton  v.  Horton,  83 ;  entire  con- 
tract. Proctor  0.  Hills,  312.  See  Insolvent 
haw  and  Marriage  Contract. 

Coparceners,  37. 

Copyright  of  hooks,  how  fiir  affected  by  false 
and  fraudulent  representations  made  with 
regard  to  them,  Wright  v.  Tallis,  418. 

Corporation;  shares  m  a  corporation,  held 
by  a  bank  as  collateral  security,  are  not 
taxable  to  the  bank,  Waliham  Banl^v. 
Town  of  Wall  bam,  122. 209. 

Costs,  276^  separate  costs  allowed  to  each 
partner  in  trustee  process,  Perry  Manufac- 
turing Company  v.  Brown,  64v.  See  Ad- 
miralty. 

Cour  d 'Assizes  de  la  Seine,  Report  of  French 
Criminal  Cases,  1 . 

Court  and  Jury,  province  of,  Commonwealth 
V.  Porter,  456. 

Covenant,  37,  224. 

Crimes,  37. 

CaiMiNAL  Cases,  French,  1. 

Criminal  Law,  614  ;  English,  379. 

Criminal  Law,  Wharton's  Amebicav, 
386. 
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Criminal  Lawf  of  Arknns,  836. 

Ctuft,  Edward,  Jr.  Obituary  Notice  ot  96. 

CurHi*$  United  Slaloa  Digett,  receiTed,  41 ; 
Dotioe  of,  189 ;  letter  in  relation  to.  333. 

Ciotom,  how  far  it  is  obligatory  on  the  par- 
ties to  a  oootract,  Lanfear  «.  Blossmaa, 
372. 

Cutler*^  InsolTsm  Law,  notice  o(  137,  re* 
ceivad,  139. 


Damage  Peasant,  tender  of  amends,  433. 
Dama^et,  130,  on  first  evietioD,  in  trespass 

rre  dauBUMf  Stereos  v.  HoUiKter,  30  ; 
ooUisioo  on  the  highway,  Kennard  v. 
Burton,  lift;  for  game-cocks  destroyed 
under  form  of  legal  process,  Coolidge  v. 
Choate,  206.     See  AdmiraUy. 

Damaoss,  Kulb  or,  ih  Actioms  bx  db- 
LICTO,  629. 

DanieWt  Chancery  Praoticej  notice  of,  330. 

Daci»t  Judge,  Obituary  notice  oi^  478  \  arti- 
cle in  relation  to,  621 . 

Day's  Connicticvt  Rbposts,  483. 

Dtbt  on  jail  bond,  ml  debet  a  bad  plea,  Dyer 
V.  CleTeUnd,  33. 

Deedt  38,  276,  Construction  of  description  in 
Stevens  v.  Hoi  lister,  30. 

D^ence  of  the  guilty,  46. 

Ddivenfy  Smith  v.  »nith,  83. 

Demand,  Smith  v.  Smith,  83. 

Denio't  New  York  Reports,  Vol.  I.,  Digest 
of,  138,  183  ;  notice  oC  426. 

DepoaUion^  614;  Brown  ».  Ossood,  lift; 
oapiion ;  method  of  taking ;  where  a  de- 
position purports  to  be  taken  according  to 
the  laws  or  another  state,  it  will  be  pre- 
sumed that  it  was  so  taken,  unless  the 
contrary  is  shown,  Barron  v.  Pettes,  311. 

DiGBST  OP  Ambbioan  Casbs  ;  Selections 
from  12  New  Hampshire  Reports,  34,  84  ; 
Selections  from  1  Denio's  (New  York) 
Reporu,  128,  182;  Selections  from  34 
Maine  (11  Shepley*s)  Reports,  333;  Selec- 
tions from  8  Aletcalf '8  (Mass.)  Reports, 
373,  324 )  Selections  from  1  Oilman's  (11- 
linois)  Reports,  372 ;  Selections  from  8 
Washburn's  (Vermont)  Reporu,  471,  613. 

putreM  in  cases  of  damage  feasant,  and  ten- 
der of  amends,  433. 

Division  of  Real  Estate,  376. 

Donatio  causa  mortis,  a  man's  own  promis- 
sory note  is  a  good  subject  of,  in  New 
York,  but  not  in  England,  Massachusetts, 
or  Connecticut,  Parker  v.  Islmersou,  76 ; 
neither  is  a  bond,  t6. ;  a  provision  in  its 
nature  testamentary  cannot  be  construed 
as  a  donatio  oauta  m6rtiBf  Coflin  v.  Otis, 
803. 


E. 

ICnmes^  Theodore,  Obituary  notice  of,  637. 
JSiedmeiU,    See  LancUord  and  Tenant, 
EmcudUjpcsdia  Americana,  Vol.  XIV.  receiv- 

EngUak  Criminal  Law,  379. 
ErUutment  of  Volunteers,  476.    See  Habeaa 
Corpus, 


BftUiTT,  294,  378,  47%  613 1  Biowa  9.  Os- 
good, 118 ;  Buck  9.  Cobb,  646  ;  the  swan 
answer  of  a  defendaat,  when  responsive  to 
material  allegations  in  the  bill,  mast  be 
taken  as  true,  unless  impugned  by  tlie  tee- 
timony  of  more  than  one  witness,  Towae 
9,  SmitH,  13  ;  bill  for  specific  perfini- 
anoe  of  a  marriage  contract  cennot  be 
maintained  by  vdunteers,  Neves  v,  Soou, 
67  ;  may  be  maintained  where  an  action  at 
law  may  be  brought  by  uusteea,  sembUt 
ib. ;  effect  of  representations  of  respoad- 
ent's  obligee  oo  a  eontrset  for  cooveyanes 
of  land,  Appleton  v.  Horton,  83 ;  jenrdie- 
tioa  of  courts  of  equity,  Hempstead  a. 
Watkins,  119;  the  judgment  of  a  cooit 
of  law  condusire  upon  a  opart  of  equi- 
ty, 16. 

I.  In  a  suit  in  equity  brought  by  the  Ten- 
dor  of  land  to  set  asicte  the  conveyance  for 
fraud,  a  mortgagee  of  the  vendee  was  brought 
in  to  defend,  but  it  was  shown  that  the  mort- 
gage was  discharged  before  the  bill  was  filed, 
and  there  was  no  eTidence  of  any  oollasi<Mi. 
It  was  held,  that  the  mortgagee  was  a  oooi- 
petent  witness  for  the  respondent ;  but  that 
ne  would  not  have  been,  it  he  had  remained 
interested,  Warner  v.  Daniels,  160. 

3.  A  witness  is  not  rendered  iDeompeteal 
by  having  received  a  copy  of  the  iotertonlo- 
ries  before  the  time  of  testifying,  withoat 
any  comments  or  any  influence  used  to  afict 
his  answers,  ib, 

3.  A  witness  is  not  rendered  incompetent 
by  having  received  a  letter  from  one  of  the 
parties,  requesting  him  to  tell  the  whole  truth, 
witliout  any  suggestion  as  to  what  the  writer 
considered  the  truth  to  be,  ib* 

4.  A  mistake  as  to  the  value  of  the  poqsi- 
deration  given  for  the  conveyance  of  land,  is 
not  a  sufficient  ground  for  setting  aside  the 
conveyance,  where  the  vendor  had  means  of 
avoidmg  the  mistake  by  inquiry,  and  no 
fraud  or  falsehood  was  used  to  infloenoe  bis 
judgment^  ib. 

6.  But  if  a  vendor  of  land  is  clearly  shown 
to  have  been  overreached  in  a  material  de- 
gree, by  impositions,  oonoealments,  or  mis- 
representations, made  by  the  vendee,  ea 
wnich  he  properly  relied,  ne  will  be  relieved 
in  equity,  t6. 

6.  Anid  to  sustain  such  a  cbarse,  the  whole 
circumstances  of  the  cs«e,  and  tne  charscter 
and  relations  of  the  parties,  are  proper  sab- 
jects  of  consideration,,  i&. 

7.  Courts  of  equity  can  go  more  00  whit 
is  called  presumptive  evidence,  than  courts 
ofhiw,i6. 

8.  Where  the  bill  charges  that  a  company, 
represented  by  the  re^>oodents  to  have  been 
duly  organized,  was  never  duly  organiiei 
the  record  of  the  organization  is  the  best  and 
suitable  evidence  of  the  &ct,  and  not  the 
oath  of  one  of  its  officers,  ib, 

9.  Where  the  vendee  of  Uio  land  made  le- 
presentatioos  respecting  the  value  of  the  con- 
sideration, which  were  false  in  materiel 
points,  and  which  influenced  the  vendor  to 
sell,  whether  the  vendee  knew  them  to  be 
fals^  or  not,  it  was  held  that  they  would 
vitiate  the  sale^  ib. 

10.  So  also  if  they  were  made  bj  another 
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peraon  in  the  prfneoce  of  the  fendee,  and  he 
was  benefited  by  them,  ib, 

1 1 .  Suppre9$to  veri^  is  as  fatal  as  tuggestio 
JaUif   ib. 

12.  ConversatioDS  of  the  respondent  with 
other  persons,  on  a  sohject  of  a  kindred 
(Uiaracter,  near  the  time  of  the  transaction, 
and  illustrating  his  intention,  are  competent 
evideuce  for  the  complainant,  ib, 

13.  An  entire  failure  of  consideration  in 
tbe  receipt  of  what  is  mere  moonshine,  is 
often  sufficient  to  rescind  a  contract ;  al- 
thongh  mere  inadequacy  of  consideration  is 
not  sufficient,  ib. 

14.  Where  the  aid  of  a  court  of  chancery 
is  indispensable  to  obtain  the  diacorenr  of 
the  important  facts  in  the  case,  an  applica- 
tion for  relief  can  be  sustained  in  connection 
with  that  discovery,  in  the  circuit  courts  of 
the  United  States^  notwithstanding  the  16th 
section  of  the  judiciary  act  prohibits  such  re- 
lief when  it  can  be  obtained  at  law,  »6. 

15.  Lengtiwof  time,  short  of  the  statute  of 
limitations,  is  sometimes  a  bar ;.  but  not  if 
fraud  exists,  or  if  the  delay  is  accounted  for, 
or  if  such  a  course  woold  work  injustice,  ib, 

1ft.  If  either  party  cannot  restore  the  pro- 
perty in  sood  condition,  damages  mav  be 
given ;  and  if  the  inability  to  restore  haj^- 
pens  by  the  course  of  the  complainant,  it 
should  not  prevent  his  obtaining  relief  in 
some  manner,  if  he  was  not  then  aware  of 
the  fraud,  t^. 

17.  O.  purchased  a  farm  of  W.,  paying 
him  therefor  in  shares  of  the  stock  of  the 
Cleft  Led(<e  Granite  Company,  which  he  re- 
presented to  be  worth  96000.  Several  repre- 
sentations were  made  to  W.  by  D.  and  also 
by  P.,  who  was  concerned  in  tne  same  com- 
pany, to  induce  W.  to  take  the  stock  in  pay- 
ment, which  representations  proved  to  be 
false,  and  the  stock  worthless.  On  a  bill  in 
equity  by  W.  for  relief^  it  was  decreed,  that 
the  sale  should  be  rescinded,  the  shares  re- 
conveyed  by  W.  to  D.,  and  the  farm  by  D. 
to  W.,  and  a  master  appointed  to  report  the 
amount  of  rents  and  waste,  after  deducting 
permanent  improvements,  which  should  be 
altewedto  W.bjD.  ib, 

18.  But  if  neither  the  land  nor  the  shares 
could  be  reconveyed,  the  master  must  exam- 
ine and  report  the  dsmage  done  to  W.  by  the 
misrepresentations  of  D.  and  P..  and  a  de- 
cree be  entered  against  them  for  the  amount. 
And  if  the  land  could  be  reconveyed,  and  not 
the  shares^ the  land  must  be  reconveyed,  and 
the  value,  if  anythins,  of  the  shares,  at  the 
time  of  the  sale,  deoucted  from  the  net  in- 
mme,  and  a  decree  made  for  the  balance,  ib. 
Squiij/t  Jurisprudence,  remarks  on  the  state 

of,  in  Massachusetts,  42. 

Erasure^  Matthew  v.  Kidder,  813. 

Escape,  on  a  jail  bond,  not  avoided  by  sub- 
sequent discharge  in  bankruptcy.  Dyer  v, 
Cleveland,  33. 

Eoidence^  3S,  d4,  (31,  225,  276,  514,  Brown 
V.  Osgood,  118;  Winslow  v.  Kimball,  119; 
Kjindlelt  v.  Small,  116  ;  evidence  of  value, 
Covell  V,  Oerts,  116;  sale  of  diattels; 
admission  of  vendor,  after  sale  and  delive- 
ry, cannot  affect  the  title  of  vendee  ;  acts 
of  the  parties  admitted  in  evidence  ;  pos- 
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session  of  vendor,  af^er  alleged  sale,  ad- 
missible as  evidence  tending  to  prove  fraud 
in  fact,  Edmunds  v.  Smith,  dU9 ;  admis- 
sions of  a  former  owner  of  a  promissorjr 
note,  Matthews  v.  Kidder,  313  ;  the  tesu- 
mony  given  by  a  deceased  witness,  in  a 
former  trial,  in  a  civil  or  criminal  case, 
may  be  |uoved  by  a  witness,  who  took 
minutes  of  the  testimony,  using  the  words 
of  the  witness  and  not  Jus  own,  althoogb 
he  cannot  say  that  he  can  give  the  exact 
words  used  by  the  witness,  and  althoush 
he  omitted  most  of  the  connecting  words, 
and  although  be  cannot  say  that  ne  took 
down  all  that  the  witness  said,  and  cannot 
testify  without  his  minutes,  Sute  r.  Can- 
ney,  408  ;  the  testimony  given  as  above  by 
a  witness,  who  has  since  become  insane, 
and  is  still  so,  cannot  be  proved,  it  appear- 
ing that  it  was  not  a  case  of  confirmed  ^nd 
hopeless  insanity,  i6. :  presumption  of 
death,  Nepeau  v,  Knignt,  421 ;  examina- 
tion in  chief,  524.  See  Equity  and  Slander . 

Evidence,  Greenleaf  on,  notice  of  Vol.  II., 
20  ;  notice  of  Vol.  I.,  third  edition,  474. 

ElxammaUon  in  Chief,  624. 

ExeetAtion,  134,  McLellan  v.  Bank  of  Cum- 
berland, 82  ;  discharge  of  married  women 
taken  in  execution,  421.  See  Par/ Otmert. 

Expreee.    See  Pott'Qffice, 

Extent,  SA, 


Fees,  514. 

FHeld  on  Reform  in  Practice,  received,  620. 

FHxture»,S6,  133,615. 

Flowage  acts  of  Massachusetts  considered, 
United  States  v,  Ames,  296. 

FordJble  Entry  and  Detainer.  See  Landlord 
and  Tenant. 

Poreign  Attachment,  86. 

F\irfeiture,  Thomas  v,  Hayden,  306. 

Fhrmer  Acquittal,  for  an  offence  not  indicta- 
ble at  the  time  when  alle^,  no  bar  to  an 
indictment  alleging  the  offence  to  have  been 
committed  aAer  the  passage  of  the  suiute 
rendering  it  indictable.  Commonwealth  a. 
Zepp,  220. 

Fmner  Recovery,  when  a  bar  to  a  rait, 
Whitney  v.  Clarendon,  31. 

Fraud,  226,  874.    See  Equity, 

Fraudulent  Sale,  Brown  v,  Osgood,  118. 

FraudM,  Statute  of,  133, 278. 

Fbbmch  CaiMiNAL  Casm,  1.    See  Trial, 


Gaming;  game-cocks  are  not  implements  or 
apparatus  of  gaming,  Coolidge  v.  Choate, 
206  ;  measure  of  damages  for  game-cocks, 
ib. 

Gay,  Samuel,  Obituary  notice  of,  626. 

George,  John,  Obituary  notice  of.  626. 

Gilehritt'B  (New  Hampshire)  Digest,  notice 
of,  423. 

Gilman,  A  Hen,  Obituary  Notice  of,  47. 

GUman'8  Illinois  ReporU,  Digest  of  vol.  L 
372. 
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CXan't  New  CoBstiiation  of  Looisiana,  re- 
ceived, 139. 

Graham^t  Practice,  receiTed,  474. 

QnenUq/on  Evidence,  vol.  2,  notice  of,  90  ; 
Botice  of  rol.  1,  3d  eaition,  474. 

QreenUaf  on  the  Testimony  of  the  Pour 
ETangelists,  reoeiTed,  283. 

Ouoron/y,  226. 


H. 

Habbas  Cobpus,  476.     See  SUivet. 

1.  A  commissioner  of  the  United  States 
oircait  coort  has  no  right  to  issue  a  writ  of, 
ex  parte  Barnes,  314. 

2.  An  enlistment  into  a  Tobinteer  com- 
pany in  the  service  of  the  United  Stales,  is  a 
contract  with  the  goremment,  and  is  not 
binding  upon  the  infant,  unless  shown  clearly 
to  be  beneficial  lo  him.  Commonwealth  v. 
Archer.  466. 

8.  The  members  of  such  a  Tolunteer  com- 
pany, although  officered  and  organized  by  the 
state  authorities,  are  to  be  regarded  as  Uni- 
ted Slates  troops,  and  not  as  militia  in  the 
aenrice  of  the  United  States.    lb, 

4.  In  this  case,  a  minor  enlu4ed  in  a  toI- 
Bnteer  company,  joined  with  his  &ther  in  a 
petition  for  a  habeas  c^rjAu  for  his  release ; 
and  the  court  ordered  him  to  be  discharged. 
lb, 

6.  The  volunteers,  raised  under  the  act  of 
coo^ss,  of  May,  1S4(>,  providing  for  the 
raisiog  of  military  forces  for  the  Mexican 
war,  are  not  militia,  nor  a  part  of  the  regukr 
army,  but  a  distinct  species  of  the  military 
force  of  the  United  Slates,  partaking  some- 
what of  the  character  of  btAh.  In  re  Kim- 
ball, 600. 

6.  The  raising  of  such  a  volunteer  force, 
by  congress,  is  constitutional.    lb. 

7.  Toe  enlistment  in  such  volunteer  ftwje 
is  in  the  naiure  of  a  contract ;  and  the  obli- 
gation of  the  volunteers  to  serve,  depends 
apon  that  contract.    /6. 

8.  The  enlistment  of  minors  in  such  vol- 
anteer  companies,  without  the  consent  of 
their  parents,  masters  or  guardians,  is  in- 
valid,   lb. 

9.  Whether  the  appointment  of  the  offi- 
cers, in  a  company  composing  a  part  of  such 
volunteer  force,  by  the  ^vemor  of  the  state 
in  which  the  company  is  raised,  is  constitu- 
tional or  legal,  —  quare?  But  the  volun- 
teers are  estopped  taking  advantage  of  the 
objection  on  haoeoM  corpitM.    lb. 

10.  //  secTM.  that  under  the  act  of  1846,  it 
it  optional  with  the  government,  to  make  the 
election,  in  the  outset,  that  the  volunteers 
shall  serve  during  the  war ;  and  If  the  voi- 
unteers  enlist  with  notice  of  such  election, 
they  are  bound  by  their  assent.    lb. 

1 1 .  A  minor,  who  enUsted  in  one  of  the 
volunteer  companies,  raised  under  the  act  of 
congress  of  May,  1846,  providing  for  the 
raising  of  military  forces  for  the  Mexican 
war,  but  which  company  has  not  yet  been 
mustered  into  the  service  of  the  United 
States,  or  received  or  accepted  by  any  officer 
thereof,  and  has  not  received  any  rations  or 
dothiug  theiefrom,  cannot  be  held  in  cus- 


tody as  a  vohinteer,  under  the  lawoCtbt 

United  States.     Bamfield  v.  Abbott,  510. 

12.  Nor  can  such  minor  be  held  onder  tba 
statute  of  MassachusetU  of  1840,  c  92,  see. 
6,  which  provides  for  the  ordering  oat  of  ibe 
militiBj  by  draft  or  otherwise.    lb. 

A  mmor,  under  the  age  of  eighteen,  faaimt 
be  held  by  enlistment.  In  re  finneston,  94&^ 
Harding^  FiskMr  Ames,  Obituary  notice   o<^ 

239. 
JEformor,  Thomas  L.,  Obituary  notice   o^ 

626. 
Harri8on*9  Digest,  Notice  of,  423. 
Highwiy^  Law  of,  518  ;  Kennard  a.  Bartaa, 

116;  what  is  a  nuisance  in,  Pike  p.  Brim- 
mer, 221. 
HUl  on  Trustees,  received,  189. 
HUUard  on  Real  Propertr,  Notice  of,  188. 

Hotch-pot. 
Anecdote  of  Mr.  HeaM,  46. 
Kortraitsof  Chief  Justices  Lynde  and  Oliver, 

4-1. 
Allusion  to  Tirreirs  Trial,  46. 
Exchequer  Reports  in  request,  46. 
New  Library  of  Law,  6ic.,  not  seen,  4$. 
Assistant  Instructer  in  Law  School,  46. 
OusiodyofaChild,  94. 
Mr.  Justice  Wightman,  94. 
Cutler's  Insolvent  Law,  94. 
Morehead*s  Withdrawal  from  Weatera  Lav 

Journal.  94. 
Jurors*  Mode  of  Sitting,  94. 
Decisions  of  the  Supreme  Judicial  Coort  of 

Maine,  94. 
Arrival  of  Hon.  James  T.  Austin,  94. 
Punch's  Definition  of  Jury,  143. 
M.  Berriat  Saint  Prix  and  Theodore  Sedg- 

wick,  148. 
Story's  Commentaries  on  Equity  Jarispre- 

dence  infringed,  143 
Mrs.  Trimble  appointed  Clerk  of  the  Coort, 

143. 
Hon.  William  Kent  appointed  Dane  Prefea- 

SOT,  143. 
Memphis  University,  Tennessee,  190. 
Western  Law  Journal,  190. 
Hon.   William  Kent  probably  Royall  Pro- 
fessor. 191. 
Authorship  of  First  Article,  191. 
Chief  Justice  Wells's  Residence,  191. 
Biography  of  Judge  Story  in  cootelnplatioo, 

191. 
Capital  Punishment  abolished  in  Michigan, 

191. 
Leading  article,  on  Juries,  238. 
Degrees  of  LL.  D.  239. 
Comfort  of  a  Jury,  (Conrad  a.  W'lUiams,) 

237. 
Mistake  in  printing  from  Maine  Reporta,  287; 
London  Law  Magaxine  on   Grand  Jorieai 

287. 
Forbearance  to  Prosecute  a  Suit,  287. 
Hon  William  Kent  appointed  Royall  Profes- 
sor, 333. 
Town  Bulls  in  Boston,  382 
Wirt's  Life  of  Patrick  Henry,  S'^. 
Pennsylvania  Law  Journal,  882. 
Chief  Justice  Williams  of  Vermont,  382. 
Trial  of  Ezra  Canney,  882. 
James  Newbary  transported,  382. 
Hon.  Ellis  Lewis  elected  Professor  iaFraBk- 
lin  College,  Pena.  382. 
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Semnl  New  Books  received,  38tl. 

Justices  Tiodal  and  Wrlliaros,  430. 

PeDDs^iTsoia  Law  Joornal,  new  series,  430. 

Deaths  among  the  Members  of  the  Eoglish 
Bar,  431. 

'Western  Law  Joornal  and  Charge  of  Horn- 
blower,  431. 

Specifications  of  Defence,  431 . 

"Townsend's  Lives  of  Judges,  431. 

Rules  of  the  Circuit  Court,  431. 

Verdicts  of  two  Juries  on  the  same  Fticts, 
431. 

Greenleaf  on  the  Testimony  of  the  E?ange- 
lisU,  431. 

Sedgwick  on  the  Rule  of  Damages,  431. 

Admission  to  the  Bar  in  Iowa,  47ft. 

Law  Schools  in  Germany,  476. 

Chief  Justice  Tindal^s  Will,  476. 

Legal  Appoiutments,  477. 

Legal  Movemenu  in  Massachusetts,  477. 

Complimentary  Notice  Qf  Judge  Colby,  477. 

Birthplace  of  J.  P.  Rogers,  477. 

Omitted  Articles,  477. 

Webster's  Remarks  on  English  Jurists,  524. 

The  Boston  Bee  on  Day's  Reports,  625. 

Rumored  Intention  of  Judges  to  Resign,  625. 

HowoTtVa  Supreme  Court  Reports,  Notice  of 
▼ol.  4,  229. 

Hurry  of  the  Court  of  Chancery,  141. 

Uiuband  and  Wife,  8ft ;  White  v.  Henry, 
116;  discharge  of  married  women  taken 
in  eiecuiion,  421.  See  Marriage  Corv- 
tracL 


I. 

JOinois  Reporu,  1  Oilman's,  Digest  of,  372. 

Impriaonmerd^  133. 

Infancy ^  86,  133;  a  |[uardian  at  lUem  ap- 
pointed, in  a  suit  affainst  an  infant,  Graves 
V,  Barber,  31  ;  White  v.  Henry,  116.  See 
Habeas  Corpus. 

Jnjwnction^  Buck  v.  Cobb,  646. 

Insanity  J  87,  516. 

IivsoLvrNT  Law,  remarks  upon,  46;  Cut- 
ler's Work,  Notice  of,  137  ;  received,  189. 

1.  If  a  party  be  legally  and  properly  dis- 
charged, as  to  any  contract  in  the  state 
where  the  insolvent  system  exisu,  the  dis- 
charge must  be  held  good  in  other  states, 
and  in  the  courts  of  the  United  Sutes, 
Towne  v.  Smith,  12. 

2.  But  ifthe  contract  is  made,  or  is  to  be 

Krforroed  abroad,  such  discharge  is  not  a 
r  to  the  action,  ib, 

3.  It  seenu,  that  a  negotiable  note,  not  re- 
stricted on  its  face  to  be  paid  within  the 
state,  may  be  considered  as  payable,  wherever 
the  indorsee  may  live ;  and  if  the  indorsee 
live  out  of  the .  state,  it  is  not  barred  by  a 
subsequent  discharge  in  the  state  where  the 
contract  was  made,  ib. 

4.  In  such  a  case,  the  discharge  will  not 
avail  in  a  court  of  the  United  States,  unless 
the  contract  sued  has  been  conclusively  as- 
signed to  a  person  living  in  another  state,  or 
the  interest  in  it  still  remains  in  a  citizen  of 
the  state  in  which  it  was  made,  ib. 

6,  Whether  the  actual  seizure  of  the  pnro- 
perty  of  an  insolvent,  under  process  issuing 
from  a  oowt  of  the  United  Sutes,  befare  bis 


assignees  under  the  state  insolvent  law  take 
possession  of  it,  creates  a  lien  which  will,  in 
all  cases,  be  sustained  -^  tjuare  7  ib. 

6.  Whether,  where  an  insolvent,  living  in 
Massachusetts,  gives  to  a  creditor,  also  liv- 
ing in  Bfassachusetts,  in  payment  of  a  pre- 
vious debt,  a  note  payable  to  his  own  order 
and  by  himself  indorsed,  and  the  creditor 
sells  the  note  in  New  York  to  a  third  per- 
son, living  in  New  York,  the  note  is  to  be 
oonsidereda  contract,  as  between  the  debtor 
and  such  third  person,  made  or  to  be  per- 
formed in  New  York  —  (juare  7  ib. 

7.  H.  &  H.  debtors,  living  in  Massachu- 
setts, gave  to  W.  A.  H.  &  Co.  also  living  in 
Massachusetts,  in  payment  of  a  previous 
debt,  a  note,  payable  to  the  order  of  H.  &,  H. 
and  bv  them  indorsed.  W.  A.  H.  &  Co. 
carriea  the  note  to  New  York,  and  sold  it 
there,  for  a  good  consideration,  to  S.  living 
in  New  York.  S.  commenced  a  suit  agaiubt 
H.  &  H.  in  the  United  States  circuit  court 
for  the  district  of  MasAachuseits,  and  at- 
tached the  property  of  H.  &  H.  thereon. 
H.  &  H.  became  insolvent  under  the  law  of 
Massachusetts,  T.  &  T.  were  duly  appointed 
their  assignees,  and  H.  &  H.  were  dis* 
charged  from  their  debts  under  such  law. 
T.  £.  T.  then  brought  a  bill  in  equity  in  the 
circuit  court,  prayinff  that  S.  mi^ht  he  en- 
joined from  pioceeding  further  m  his  suit 
against  H.  &.  H.  in  that  court.  The  court, 
upon  these  fiicts,  ordered  that  the  bill  be  dis- 
missed, on  precedents  in  the  supreme  court 
of  the  United  Stales,  but  doubting  the  cor- 
rectness of  their  principles,  ib. 

8.  A  debt,  due  from  one  citizen  of  Massa- 
chusetts to  another,  contracted  while  the 
bankrupt  law  of  the  United  States  was  in 
operation,  and  while  the  insolvent  law  ot 
Massachusetts  was  suspended,  may  he  dis- 
charged under  proceedings  commenced  undec 
the  insolvent  law.  after  the  repeal  .of  the 
bankrupt  law,  and  the  revival  of  theiinsol- 
vent  law.    Whiting  t^.  Lewis,  181. 

9.  Insolvent  Law;  Certificate  of  Dis- 
charge ;  Creditors  living  without  the  Com* 
mon wealth ;  Contracts  made  siid  to  he  per- 
formed within  the  Commonwealth  ;  Consti- 
tutional Law,  Savoye  9.  Marsh,  208. 
Insolvents  in  Massachusetts,  Monthly  List 

of,  48,  96,  143,  191,  239,  287,  335,  333,  43r, 
479,  527,  655. 

Insurance f  278.  • 

]ntbllioei«cb  and  Miscellany,  Equity 
Jurisprudence.  42  ;  Capital  Punishment  in 
Maine,  44  ;   The  Defence  of  the  Guilty, 

'  46 ;  License  Law,  45  :  Insolvent  Law,  46 ; 
Hotch-Pot,  46 :  Chief  Justice  Parsons,  91 ; 
Prison  Discipline,  92 ;  Law  snd  Phreno- 
logy, 93  ;  Adultery,  93 ;  Hotch-pot,  94  ; 
Judicial  Salaries  in  Massachusetts,  140; 
The  Hurnr  of  the  Court  of  Chancery,  141 ; 
Privileged  Communication,  141 ;  Law 
Studies,  142:  The  Constitution  of  Louis- 
iana, 142 ;  Hotch-pot,  143 ;  Recent  Amer- 
ican Digests,  189;  Charlestown  Sute 
Prison,  190;  Hotch-Pot,  190;  William 
Pinckney,  231 ;  United  States  Digest,  233  x 
Society  for  Promoting  the  Amendment  or 
the  Law,  236  ;  The  Criminal  Laws  of  Ar« 
kansas,236;  Cambridgt  Law  School,  297  ; 
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Hotch-Pdt,  237 ;  The  Trial  hj  Jury,  284  ; 
Liability  of  Partners  to  Third  Paniea,  236 ; 
fianknipts  in  Massachasetu,  2dft;  Chief 
Justice  of  the  English  Common  Pleas, 
236 ;  Hotch-Pot,  287  ;  Capital  Punish- 
ment, 331 ;  Merrill  v.  Parker.  833 ;  Hotch- 
Pot,  333 ;  English  Criminal  Law,  379 ; 
Nuisance,  330 ;  The  New  English  Judge, 
881  ;  Capital  Punishment  in  Louisiana, 
381 ;  To  oar  Readers,  882 ;  HotchPot, 
832;  Prison  Discipline,  427;  Plagiarism, 
429:  Hotch-Pot,  430;  New  Constitution 
of  New  York,  475 :  Enlistment  of  Volnn- 
leers,  475;  Hotch-Pot,  476;  The  Late 
Judge  Davis,  621 ;  Trial  of  a  Slare  for 
Murder,  524  ;  Examination  in  Chief,  624 ; 
Hotch-pot,  624  ;  Attorney  General  in 
Mass.,  654 ;  Practice,  654  ;  To  our  Read- 
ers, 654. 


J. 

Johni(m*8  Cases,  Second  Edition,  notioe  of, 
189,  receiTed,  ib. 

Joinder  of  Parties,  Buck  v.  Cobb,  645. 

Jud^pnerU,  134,  615  ;  of  a  court  of  law  eon- 
dusire  upon  a  court  of  e<)aity,  and  vice 
Tersa,  Hempstead  v.  Watkins,  119. 

Judicial  Reform  in  Maryland,  receired,  620. 

Judicial  Salaries  in  Massachusetts,  140. 

JwritdAcUon^  87,  of  U.  S.  Circuit  Courts,  on 
a  note  payable  to  the  maker's  own  order, 
and  by  him  indorsed,  Towne  o.  Smith,  12  : 
jurisdiction  in  places  ceded  to  the  Unitea 
States,  United  States  v,  Ames,  296 ;  of  the 
•upreme  judicial  court  of  Massachusetts,  in 
relation  to  writ  of  prohibition,  In  re  Hun- 
newel  1,  506. 

JurU^rudencey  Remarks  on  the  state  of  equi- 
ty jurisprudence  in  Massachusetts,  42. 

Jury.  134,  374  ;  province  of,  Commonwealth 
9.  Porter,  455  ;  rij^ht  of  counsel  to  address 
thefjury  on  questions  of  law,  ib. 

Jury,  Trial  by,  iw  New  York,  193;  the 
trial  by,  284. 

Juryman^*  Gkiide)  Notice  of,  188. 

K. 

A«T,  Jud^e,  Obituary  Notice  of,  96. 
Kidnappings  See  Slava, 


Landlord  and  Tenant,  135, 515 ;  a  condition 
in  a  lease,  that  in  case  of  a  breach  of 
covenant  the  lessor  may  enter  and  expel, 
does  not  give  power  to  eject  the  ten- 
ant by  the  summary  process  of  Mass.  Rev. 
Stat.  ch.  104,  8.  2,  Fifty  Associates  v. 
Howland,  178  ;  a  receipt  of  rent  for  a  sub- 
sequent year  is  a  waiver  of  a  claim  for  for- 
feiture, for  non-payment  of  the  rent  for 
a  previous  year,  Thomas  v.  Hayden,  306. 

harceny,  136. 

Law  and  Phrenology,  93. 

Law  Manztne,  (London)  Selections  from, 
notes  of  leading  cases,  418. 

Law  School,  Cambridge,  287. 


Law  Studies,  143. 

Lea$ey  136. 

Legacy  to  witness  Yoid,  Winaknr  r.  Kim* 
ball,  119. 

LetterM,  See  Post  Qfflee. 

Libel.  IZ6  ;  by  the  affency  of  others,  Qoeea 
V.  Cooper,  419 :  right  of  conmieiit  bj  tbc 
press  on  sermons,  Uf,  420. 

Ltcenee  Law,  46. 

Lien^  Mechanics'  Lien  does  not  eztead  tm 
graveyards.  Beam  v.  First  Metbodist  Soci- 
ety, 214 ;  whether  it  does  to  booses  of  wor- 
ship, mueref  ib. ;  lien  of  an  attomej  for 
cosu,  Hutchinson  9.  Peters,  308.  See  /n- 
solvent  Law. 

LtmitationSf  Ad^U  on.  Second  Edition,  re- 
ceived, 41,  notice  of,  90. 

Lhnitation»t  Statute  of,  136, 279,  874  ;  what 
is  sufficient  evidence  of  a  new  promise  to 
pay  a  debt,  barred  by  the  sUtate,  Peouo  v. 
FloomoT,  269. 

Lives  of  the  Lord  Chancellors,  Lord  Caap- 
bell's,  notice  of,  474. 

Lord's  Day,  649,  See  Bills  and  i^Dfes. 


Mail,  See  Post  Office. 

Maine  Reports,  Diffest  of  Vol  24, 238 ;  j 
take  in  printing  from,  338. 

Maintenance,  649. 

Malicious  Arrest,  McLellan  9.  Bank  of  Cvn- 
berland,  82. 

Mandamus ^Vfi . 

Marriage,  See  Husband  and  W^fe. 

Marriage  Contract,  who  are  within  the  con- 
sideration of.  Neves  v.  Scott^  67;  yoIob- 
teers  cannot  maintain  a  bill  m  equity  for 
specific  peffonnance.ib.;  the  coosideraiioa 
of  marriage  and  a  portion  asuallv  ezteods 
only  to  the  husband,  the  wife,  and  their  is- 
sue, ib. 

Martin,  Judve,  Obituary  notice  of,  477. 

Marvin*s  Bihliompby,  563. 


Massadiusetts  ReporU,  Digest  of  8  Metcall^ 

273,  324  ;  notice  of  same,  329. 
Matthews,  General  Vincent,  Obituary  notice 

of,  384. 
Mayor  and  Aldermen,  their  doty  to  abate  a 

nuisance  in  a  public   highway,  Piks  s. 

Brimmer,  221. 
Meeting-houses,  righu  of  the  sodety,  and  of 

pew  owners,  Kello^  v.  Dickenson,  82 ;  not 

subject  to  mechanics'  lien,  semble,  Beam  s. 

First  Methodist  Society,  214 
Merrill  v.  Parker,  misuke  in  printing  margi- 
nal note  of,  333. 
Metcal/'s  Reports,  Digest  of  Vol.  8,  973, 

324  ;  notice  of  same,  829. 
Militia,  See  Habeas  Corpus. 
Mills,  Set  FYowage, 
Mittimus,  See  Slaves. 
Monthly  List  of  InsolvenU  in  Massachosetts, 

48,  95,  143,  191,  239,  287,  836,   888,  431, 

479,  627. 
Mortgage,  88, 136, 226. 279,  Smith  v.  Smith, 

83;  a  mortgagee  wno  takes 


while  the  premises  are  vacant,  and  loug 
after  the  debt  is  due,  is  not  held  to  aeeoant 
more  strictly  than  other  tmsteea,  Fekh  a. 
Felch,  217.    See  next  paragrt^ 
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Mmigo^  of  PenoMl  Propertr,  88 ;  notice 
to  mortgagor ;  evideooe  of  Talaei  Covell  v. 
Oeru,  lift;  the  legal  property  is  in  the 
inortgaffoe  until  foreclosure,  WaJtbam  Bank 
V.  Wiaiham,209. 

1 .  A.  mortgaged  to  B.  his  stock  iu  trade, 
to  secure  a  bona  fide  debt,  describing  it  in 
these  words :  "  the  whole  stock  in  trade  of 
fcaid  A.,  as  well  as  each  and  everv  article  of 
merchandise  which  ssid  A.  this  day  bought 
of  W.,  as  every  other  article  constituting  the 
said  A.'s  stock  in  trade^  in  the  shape  the 
same  is  and  may  become,  in  the  usual  course 
of  the  said  A.'s  trade  and  business  as  a 
trader."  It  was  kddy  that  nothing  passed 
by  the  mortgage,  except  the  stock  in  trade 
which  the  mortgagor  had,  at  the  time  the 
mortgage  was  executed,  Jones  o.  Richardson, 
344. 

2.  Such  mortgage  will  not  be  held  to  be 
fraudulent,  hut  will  be  held  valid  as  to  those 
goods  which  the  roongagor  had  at  the  time 
the  OMirtgage  was  executed,  in  the  absence  of 
any  proof  of  fraud,  t6. 

3.  Whether,  where  a  party  agrees  to  pledge 
property  afterwards  to  he  aojaired,  anci  when 
acquired  delivers  over  the  same  to  the  pledoee, 
the  right  of  the  pledgee  will  then  attach,— 
qiuere.  But  if  so,  the  same  doctrine  does  not 
apply  to  a  mortgage  or  nale,  t&. 

4.  Whether,  if  the  mortgagor  had  done  any 
act,  in  relation  to  the  subseouently  acquired 
goods,  hy  which  he  ratified  the  mortgage,  he 
'would  have  thus  given  the  mortgagee  a  lien 
thereon,  as  against  the  mortgagor,  —  quasre^ 
ib, 

6.  But,  under  the  revised  statute  of  Massa- 
chusetu,  ch,  74,  s.  5,  a  delivery  of  such  subse- 
quently acquired  property  by  the  mortgagor  to 
the  mortgagee,  could  not  render  the  mortgage 
▼aUd,  as  against  subsequently  attaching  cred- 
itors, unless  deliveped  with  the  intention  to 
ratify  the  mortgage,  and  unless  the  mortgagee 
had.  retained  open  possession  of  the  same  un- 
til the  time  of  such  attachment.  And  whether 
such  delivery  and  possession  would  be  suffi- 
cient to  render  it  valid,  —  qtutre^  ib, 
MvMey^  John  FiU  Henry,  Obituary  notice 

of,  47. 


N. 

Narligtrue,  on  the   highway,  Kennard  v. 

Burton.  116. 
Aew  Books,  Notices  of,  See  Noticet  q/*  New 

Books. 
Nsw   Books   Rbcbivbd,  Sandford*s   New 

Fork  Chancery  Reports,  Vol.  I.,  41 ;  An- 

Sill  on  Limitations,  Second  Edition,  41  ; 
urtis's  United  States  Digest,  Vol.  III., 
41 ;  Hill  on  Trustees,  139  ;  Olen*s  New 
Constitution  of  Louisiana,  139 ;  Opinion  in 
Bank  of  Kentucky  v.  Scuylkill  Bank,  139 ; 
Abltott  (Lord  Tenterden)  on  Shipping,  139 ; 
Barr*s  Pennsylvania  Reports,  Vol.  L,  139 ; 
Cutler's  Insolvent  Law,  139 ;  Statutes  at 
Large,  Peters's  Edition,  230 ;  Greenleaf 's 
Testimony  of  the  Four  Evangelists,  283  ; 
Wharton's  Criminal  Law,  283;  Archhold*s 
Pleading  and  Evidence,  378 ;  ElncydopBdia 
Americana,  Vol.  XIV.,  474 ;   Qraham's 


Practice,  474  \  Paley  on  Agency.  474  ; 
Thornton's  Conveyancing,  620  ;  bedgwick 
on  the  Measure  of  DaiMiges,  620  ;  Occa- 
sional Reporter,  (South  Carolina,}  620 ; 
Read's  Opinion,  620 1  Judicial  Reform  in 
Biarytand,  620 ;  Field  on  Reform  in  Prac- 
tice, 620. 

Nkw  CoBSTiTtn'ioit  or  New  Youk,  481, 
476. 

New  Hampshire  Digest,  Gilchrist's,  notice 
of,  423. 

New  Hampshire  Reports,  Digest  of,  34, 84. 

New  Trial,  374,  Woodman  p.  Valentine,  117 : 
granted  because  counsel  were  not  permitted 
to  address  the  jury  on  questions  of  law, 
Commonwealth  v.  Porter,  466. 

Nbw  Yoek,  New  Constitution  or,  481, 
476. 

Neto  York  Reports,  Digest  of  1  Denio,  128, 
182  ;  notice  of,  426. 

Notices  or  New  Books.  Life  of  Chief  Jus- 
tice Chipman.  40 ;  Williams's  Saunder^s 
Reports,  Sixin  Edition,  41  j  New  Books 
Received,  41 ;  Angell  on  Limitations,  Se- 
cond Edition,  90  ;  Greenleaf  on  Evidence, 
Vol.  II.,  90 ;  Cutler's  Insolvent  Law,  137 ; 
Barr's  Penn«ylvania  Reports,  Vol.  I.,  138; 
Abbott  {Lord  Tenteroen)  on  Shipping, 
Seventh  English  and  Fifth  American  Edi- 
tion, 138 ;  Johnson's  Cases,  Second  Edi- 
tion. 139 }  New  Books  Received,  139 ; 
HilUard  on  Real  Property,  188;  The  Jury- 
man's Guide,  188  \  Howard's  Supreme 
Court  ReporU,  Vol.  IV.,  229 ;  New  Books 
Received,  230 ;  Peters's  Statutes  at  Large, 
281;  Speiice*s  Court  of  Chancery.  283; 
New  Books  Received,  283 ,  MetcaU 's  Re- 

P)rts,  Vol.  VIII.,  329;  Dauiell's  Chancery 
ractice,  330;  Sampson  on  Crime  and  its 
Treatment,  377 ;  New  Books,  878  ;  Gil- 
christ's New  Hampshire  Digest,  423  :  Har- 
rison's Digest, 426:  1  Denio's (New  York) 
Reports,  426  ;  2  Washburn's  Vermont  Re- 
ports, 473 ;  Greenleaf  on  Evidence,  Third 
Edition,  474 :  Lord  Campbell's  Lives  of 
the  Lord  Chancellors,  474 ;  Archbold's 
Pleading  and  Evidence  in  Criminal  Cases, 
618;  Collier's  Pamphlet  on  the  Courts  of 
Virginia.  620 ;  New  Books  Received,  620  ; 
Sedgwick  on  Damages,  660 ;  Karvin's  Bi- 
bliography, 662 ;  Chase's  Argument,  663. 
NxUsancey  136,  182,  880,  must  be  something 
more  than  merely  disagreeable, but  anything 
that  renders  the  neighborhood  less  com- 
fortable than  before,  is  a  nuisance,  Regiaa 
9.  Barry.  124;  any  unauthorized  obstructioa 
in  a  public  highway  is  a  nuisance.  Pike  v. 
Brimmer,  221 ;  a  wooden  building  in  the 
street  is  a  nuisance,  ib. ;  ft  is  the  duty  of 
the  mayor  and  aldermen  of  Boston  to  abate 
such  a  nuisance,  t&. 

O. 

OaiTUAav  Notices. 

Barrow,  Alexander,  478. 
Chandler.  Peleg,  478. 
Cruf\,  Edward,  Jr.,  96. 
Davis,  John,  478. 
Eames,  Theodore,  627. 
Gay,  Samuel,  626. 


Digitized  by 


Google 


1' 


066 


INDEX. 


OeorgQ,  John,  626. 

Oilmaa,  Allen,  47. 

UaidiDg,  Fisher  Ames,  939. 

Harmar,  Thomas  L.,  626. 

Kerr,  Judge,  93. 

Martin,  Francis  Xafier,  47f . 

Matthews,  Vincent,  334. 

Musaey,  John  Piu  Henry,  47. 

Payne.  Elijah,  239. 

Penny  backer,  Isaac  S.,  476. 

Price,  William  M.,  239 

Read,  William  George,  47. 

Rodney,  Daiiiei,  478. 

Rogers,  Jonathan  P.,  383. 

Smith,  James.  626. 

Taft,  Bezaleel,  334. 

Tindal,  Nicholas  Conyngfaam,  238. 

Walker,  Joseph  B.,  627. 

Williamson,  William  D.,  191. 
OoeoMiontU  Reporter,  (South  Carolina,)  re- 

ceifed,  620. 
Q/Uce  and  Officer,  182. 


Paley  on  Agency,  received,  474. 

Parent  and  Child,  616 ;  White  r.  Henry, 
116  ;  8ee  Habeas  Corpus, 

PAasoNS,  Chibf  JtrsTicB,  289. 

Panonst  Chief  Justice,  notice  of,  91. 

Partners,  Liability  of,  to  third  persons,  236. 

Partnership,  88,  183,  280,  616. 

Part  Owner  may  bring  trover  for  seizure  on 
execution  issued  against  another  part  own- 
er, Wheeluck  v.  Dana,  310. 

PaUni,  Bock  v.  Cobb,  645. 

Paupers,  230. 

Payment t  616 ;  of  money  into  court  fl»t  ne- 
cessary, iu  an  action  grounded  upon  a  for- 
feiture, Thomas  v.  Hayden,  306. 

Payne,  Elijah,  (Jbituary  notice  of,  239. 

Pennsyivatua  Reports,  Barr's,  Vol.  I.,  no- 
tice of,  133  :  received,  139. 

Pennybaeker,  Isaac  S.,  Obituary  notice  of, 
478. 

Perjury  s  a  prosecution  for  perjury  commit- 
ted in  an  affidavit  of  defence  in  a  civil  ac- 
tion, cannot  be  inbtitnted  until  after  final 
|«dgment  therein,  Commonwealth  v.  Dick- 
inson, 33. 

Personal  Property,  184. 

Peters^s  Statutes  at  Large,  notioeof,  831, 
231. 

Pews,    See  Meeting-houses, 

Phrenology  and  Law,  93. 

Pickering,  John,  the  late,  49. 

Pilot.  280. 

Pinelcney,  William,  notice  of,  231. 

Plagiartsm,  429. 

Pleading,  184, 2S0,  nil  debet  a  had  plea  to  an 
action  of  debt  on  a  jail  bond,  Dyer  v.  Cleve- 
land, 33. 

Post-OBce,  a  clerk  in.  taxable  for  his  in- 
come, Melcher  v.  City  of  Boston,  ^  110  ; 
the  act  of  confess  prohibiting[  the  estab- 
lishment of  private  expresses,  is  constitu- 
tional, United  States  v.  Thompson,  451  ; 
if  the  mail  is  aciualljr  carried  over  a  rail- 
road, under  the  authority  of  the  post-office 
department,  with  the  assent  of,  and  by  an 


arran^ment  with  the  railroad  oorporatiflB, 
that  18  sufficient  to  answer  the  reqnire- 
meots  of  the  atatnte,  notwithstanding  ao 
formal  written  contract  has  been  made,  &. ; 
the  establishment  of  an  express,  one  of  the 
purposes  of  which  is  the  carrying  of  letters 
over  such  a  route,  is  a  violation  m  the  law ; 
nor  does  it  make  any  difierenoe,  that  they 
are  carried  without  dutioct  ooropeasatioB ; 
but  the  proprietor  of  such  an  express 
might  take  a  document  giving  him  aathor^ 
ity  to  receive  merchandise  on  presentiag 
the  same,  or  a  receipt  for  his  own  protec- 
tion for  articles  delivered^  tb. ;  the  propri- 
etor of  such  an  express  is  liable  only  ht 
acu  done  or  authorized  by  himself;  and 
if  he  authorized  acts  amounting  to  a  vioter 
tion  of  the  hiw.  he  is  guilty,  althoogh  he 
did  not  know  tney  would  amount  to  snrh 
a  violation  ;  and  if  he  authorized  the 
carrying  of  one  class  of  letters  forbiddea 
by  law.  and  his  agent  carried  one  of  an- 
other class,  also  forbidden  by  law,  mistak- 
ing it  for  one  of  the  former  class,  he  was 
not  criminally  responsible  therefor,  i&. 

Practice,  88,  227,  664. 

Practick  or  tms  Bar,  241. 

Previous  Acquittal.    See  Fhrmer  AeqwUtaL 

Previous  Recovery.    See  F\>rmer  Recovery, 

Price,  William  M.,  Obituary  notice  of,  239^ 

Principal  and  Agent,  184, 376.   See  Agemy. 

Prinexpal  and  Surety,  186,  375.    See  Surtty. 

Prison,  Charlestown  sute,  190. 

Prison  Discipline,  92,  427. 

Prison  DisoiPLfMB  Socibtt,  Bostoiv,  97. 

Privilege  of  an  attorney  from  arrest,  while 
attend ing  court,  Clutterhuck  r.  Hnles,  127. 

Pript^ea  Commnnieation,  141. 

Probate  Court.  616. 

Probate  of  Will,  Winslow  v.  Kimball,  119. 

Prohibitioint  Writ  of,  nature  of,  and  right  of 
snpreme  court  to  issme,  discussed,  In  rs 
Hunnewell,  606. 

Promissory  Notes.    See  Bills  and  Notes, 

Puffinr.    See  Auction^ 

Punis/tment.  See  Admiralty,  and  Cufiid 
Punishment, 


Read's  Opinion,  received,  620. 

Read,  William  George,  Obitnary  notice  U, 
47. 

Readers  and  Correspondents,  to,  47. 

Real  Property,  Hilliard  on,  notice  o^  188. 

Receipter,  227. 

Recent  American  Digests,  189. 

Release,  185,  McLellan  v.  Bank  of  Camber- 
land,  82. 

Religious  Society.  See  Meeting- hmaes. 

Replevin,  280,  324  ;  Smith  v.  Smith,  83. 

Representations  of  respondent's  obligee,  edect 
of,  on  a  contract,  Appleton  v.  Hortnoi,  83, 

Review,  324. 

Riot  in  Church,  Com.  v.  Dnpny,  649. 

Road,  376 ;  Law  of,  Kennara  v.  Burton,  116. 

Rodney,  Daniel,  Obituary  notice  o^  478. 

Rogers,  Jonathan  P.,  Obitnary  notice  of,  383. 

Rule  or  Damaqbs  ik  actiohs  bz  Dtucroi 
629. 
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SSale,  and  Delifery  of  Ooodi,  185,  325.    See 

Vendor  and  PvrduueTf  and  AudUm. 
JSale  for  Taxes,  376. 
Sale  of  land.    See  EquUy, 
Satnpaon  on  Crime  and  its  Treatment,  notice 

017377. 
Samiford's  Chancery  ReporU,  Vol.  I.  re- 
ceived, 41. 
SSaunder$*8  Reports,  Notice  of,  41. 
JSeitmen.    See  Admiralty, 
Seamen^s  Wages,  White  9.  Henry,  116.   See 

AdmirdUy. 
Security^  collateral ;  shares  in  a  corporation, 
bekl  by  a  bank,  held  as  collateral  security, 
sire  not  taxable  to  the  bank,  Waltham  Bank 
V.  Town  of  Waltham,  122. 
Sed^iek  on  the  Measure  of  Damages,  re- 
ceived, 620.    Notice  of,  550. 
SeUin  and  l>isseisin,  Stevens  v.  HoUister, 

30. 
Set-off,  89. 

SheUey^s  case,  rule  in.  Neves  v.  Scott,  67. 
^iepley*8  (Maine)  KeporU,  digest  of  Vol.  24, 

223. 
Sheriff,  89. 

Shenf'a  Sale,  Griffith  v.  Fowler,  814. 
ShippifiM't  Abbott  on,  Notice  of,  138;    re- 
ceived, 139.    See  Admiraliv, 
SUmder^  186 ;  right  of  the  defendant  to  show 
common  reports  against  the  plaintiff's  char- 
acter in  mitigation  of  daroases,  Davis  v. 
Young,  512;   evidence  of  the  plaintiff's 
character  may  be  given  on  either  side  on 
the  question  of  damages,  ib. 
Slavbs,  524,  553. 

1.  The  section  of  the  statute  of  Ohio  enti- 
tled "  an  act  to  prevent  kidnapping,"  which 
forbids  any  person  from  attempting  or  assist- 
ing to  carfjr  any  blapk  or  mulattd'person  out 
oftbe  state,  without  proving  his  right  before 
some  judge  or  justice  of  the  peace  in  the 
countj,  is  absolutely  null  and  void,  under  the 
decision  of  the  supreme  court  of  the  United 
States,  in  the  case  of  Commonwealth  of  Penn- 
sylvania V.  Prigg;  Richardson  9.  Beebe, 
316. 

2.  An  arrest  and  detention,  nnder  a  mitti- 
mus charging  the  person  arrested  with  kid- 
napping, unoer  saia  section,  and  not  proving 
property  before  removal,  but  not  averring  that 
the  person  carried  away  was  a  freeman,  are 
iUegal.  ib. 

3.  Every  mi  ttimus  must  substantially  show 
that  the  accused  is  charsed  with  some  defi- 
nite offence,  or  it  cannot  be  sustained,  t6. 

4.  Where  A.,  a  slave  from  Georgia,  when 
in  Massachusetts  with  her  master,  slates,  in 
casual  conversation  with  B..a  colored  man, 
that  she  is  a  slave,  and  woula  like  to  be  free, 
but  is  afraid  or  unwilling  to  take  her  free- 
dom, and  B.  repeats  the  conversation  to  C, 
and  C.  calls  at  ner  master's  house  to  see  her, 
and  is  by  her  master  refused  permission, 
these  facts  are  not  sufficient  to  justify  C.  in 
applyhig  for  a  writ  of  habeas  corpus  for  the 
purpose  of  setting  A.  at  liberty,  and  she  may 
recover  damages  of  C.  for  any  injury  that  re- 
sulted to  her  in  consequence  of  his  acts. 
Linda  p.  Hud^n,  353. 

6-  The  right  to  reclaim  a  fugitive  slave 


must  not  be  exercised  except  by  due  process 
of  law,  and  never  with  force  and  arms,  la 
re  Kirk,  355. 

6.  A  master  of  a  vessel,  on  hoard  of  which 
a  slave  escapes  from  Georgia  to  New  York, 
will  not  be  aonsidered,  in  the  courts  of  New 
York,  as  the  agent  of  the  owner  of  the  slave, 
and  thus  authorized  to  detain  and  carry  back 
such  slave  to  Georgia,  in  the  absence  of  any 
express  authoritf,  not  withstanding  any  im- 
plication of  such  authority  from  the  laws  of 
Georgia,  ib, 

7.  The  laws  of  Georgia,  which  provide  that 
any  person  may  apprehend  a  fugitive  sisve, 
and  return  him  to  bis  master,  cannot  operate 
befond  the  territory  of  Georgia,  ib, 

8.  Where  a  master  of  a  vessel  retqms, 
upon  a  writ  of  habeas  corpus,  that  the  person 
detained  in  custody  hy  him  is  a  slave,  who 
has  concealed  himself  on  board  the  vessel, 
and  is  there  confined,  without  averring:  that 
he  holds  him  for  the  purpose  of  hringing 
him  before  the  mayor,  pursuant  to  the  Re- 
vised Statutes  of  New  York,  ch.  659,  §  151, 
the  court  will  not  presume  that  he  held  the 
slave  for  the  purpose  of  so  bringing  him  be- 
fore the  mayor,  tb. 

9.  In  a  case  involring  personal  liberty, 
where  the  fact  is  left  in  such  obscurity  Uiat 
it  can  be  helped  out  only  by  intendment,  that 
intendment  shall  be  in  taver  of  the  prisoner, 
ib, 

10.  The  provision  in  the  Revised  Statutes 
of  New  York,  givinsf  authority  to  the  mayor 
or  recorder  of  the  city  of  New  York,  in  the 
case  of  a  slave  who  secretes  himself  00  board 
a  vessel,  and  is  brought  into  the  state  In  such 
vessel,  to  inquire  into  the  circumstances,  and 
give  a  certificate  which  shall  be  a  sufficient 
warrant  to  the  captain  to  carry  or  send  sach 
slave  to  the  port  or  place  from  which  he  was 
brought,  is  unconstitutional  and  void.  In  re 
Kirk,  361. 

11.  The  legislation  of  congress  upon  the 
subject  of  fugitive  slaves  must  supersede  all 
state  legislation  upon  the  same  subject,  and, 
by  necessary  implication,  prohibit  it;  b«t 
cannot  interfere  with  the  poKee  power  be- 
longing to  the  states,  by  virtue  of  their  gen- 
eral sovereignty.  The  provision  of  the  Re- 
vised Statutes  in  question  does  not  come 
within  that  police  power,  t6. 

SnUtlij  James,  Obituarv  notice  of,  526. 
Society  for  promoting  tne  Amendment  of  the 

Law,  235. 
SodelVf  Religious.    See  MeeHng-housea, 
"*     ijteationt  325.  Buck  v.  Cobb,  545. 

ice's  Court  or  Chancery,  notice  of,  283. 
'ea  at  Large,  Peters's  edition,  notice  oil 

231,281. 
Stmday^  549.    See  BUJa  and  Note*. 
Surety f  185,  375  ;  rights  and  liabilities  of, 

Hempstead  v,  Watkins,  119. 


T({fl,  Bezaleel,  Obituary  notice  of,  834. 

Taxes,  517  ;  a  clerk  in  a  post-office  is  taxa- 
ble for  his  income,  Melcner  v.  City  of  Bos- 
ton, 110 ;  shares  in  a  corporation,  held  as 
collateral  security  by  a  bank,  are  not  taxa- 
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able  to  the  bftok,  WalthuB  Bulk  t.  Twb 
of  WiUtbam,  183,  S09. 

Tenants  in  CcMDmoo,  89. 

TsBdety  617:  sufficient  before  twelve  o*clock 
at  night,  Thomat  v.  Hajden,  306 }  tender 
of  amendt,  in  caaet  ol  damage  ieasant, 
498. 

Tutamentary  proTition,  cannot  be  censtrned 
at  a  donatio  causa  mortis^  Coffin  v.  Otis, 
903 }  what  is  a  testamentary  i>roTision,  »6. 

THa  LATB  John  PicKsaiHO,  49. 

Th8  New  Constitvtioxi  op  Nbw  Tobk, 
481,  47«. 

The  New  English  Judge,  381. 

Thb  Pbacticb  or  the  Bas,  841. 

Thb  Tbial  op  Abhbb  Bakbb,  337. 

Thomton^s  Conveyancinff,  reoeiTed,  S90. 

7\ndd^  Nicholas  Conyagaam,  Obituary  ootjoe 
of,  833. 

7b  oar  Readers.  338,  654. 

7b  Readers  and  Correspondents,  47. 

7bt9n«,  89,  386  ;  powers  of  towns  in  relation 
to  the  appropriation  of  money,  how  limit- 
ed. In  re  Hannewell,  606. 

Trtspam,  898,  386. 

7Via2, 187  ;  province  of  the  court,  and  of  the 
jury,  Conunonweallh  v.  Porter,  466. 

TaiAL  bt  Jobt  in  Naw  Yobk,  193 ;  trial 
by  jury,  834. 

Tbial  pob  a  Dubl  m  FaAXioa,  146.  See 
jFVefic^  Criminal  Cases. 

Tbial  op  Abnbb  Bakbb,  337. 

TriaL  of  a  slave  for  murder,  684. 

7V0e0r,  883,  396  ;  an  agent,  who  collects 
and  receives  money  for  property  sold  on 
aa  eaMcotion  in  favor  of  bis  principal,  is 
not  liable  in  trover  therefor  to  the  owner 
of  the  property ;  a  party,  who  atuches 
joint  property  in  an  action  against  oae  or 
more  part  owners,  and  procures  the  whole 
to  he  sold  on  execution,  and  receives  the 
proceeds,  is  liable  ia  trover  at  the  suit  of 
the  other  part  owner.  Hammond  v.  Wbee- 
lock,  310. 

7Vus<,  386. 

TrusUe  Process,  838,  336,  617;  separate 
costs  allowed  to  each  partner,  Perry  Maa- 
ttfiMStaring  Co.  r.  Brown,  649. 


CTni^  States.    See  JtctiMOcfum,  996. 
UnOed  Statas  Digest,  received,  41 ;  notice 


of,  189;  letter  from  flr.  Cutis  in  rdatiaa 

to,  833. 
I7s0  and  Occnpatioii,  396. 


Vendor  and  Purchaser,  sale  of  chattels  ;  wd^ 
missions  of  vendor,  after  sale  and  deliwery, 
cannot  affect  the  title  of  vendee  ;  acts  of 
the  parties  admitted  in  evidence ;  poayea 
sion  of  vendor,  after  alleged  sale,  admiflss- 
ble  as  evidence  tending  to  prove  fraad  in 
fact,  Edmunds  v.  Smith,  309.  Sec  JES^uiry. 

Verdkt,  Woodman  a.  Valentine,  117. 

Vermont  Reports,  Selections  from  3  Wmah- 
burn,  471,  513 ;  notice  of,  473. 

Volunteers^  476.    See  Babeas  Cetrpms, 


W. 

Walker^  Joseph  B.,  Obituary  notics  of,  527. 
Wan-ant,  386. 

Warranty,  187.    See  Equity, 
Washburn^ s  Vermont  Reports,  Vol.  8,  Se- 
lections ftam.  471,  613:  notice  ol^  473. 
Waste,  a  case  from  the  Year  Books,  414. 
Watereourse^  376,  617. 

Way,  ^ser, 

WhabtohIs  Amxbioak  Cbimiwal  Lav, 
386. 

Wharton^s  Criminal  Law.  received,  883. 

WUl,  227 ;  probate  of,  Winslow  a.  Kimball, 
119;  evidence  of  legatee,  ib. ;  legacy  to 
witness  void;  ib. ;  what  is  a  testamentary 
provision,  Coffin  a.  Otis,  803 ;  soch  pro- 
vision cannot  be  constnied  as  a  donatio 
causa  mortis,  ib. 

Williams^  Taughan,  created  judge,  381. 

Williamson^  William  D.,  Obitnaiy  notice  ot, 
191. 

Honest,  389,  376 ;  Randlett  a.  Small,  115 ; 
witness  to  a  will,  Winslow  a.  KtmbaiL 
119;  interested  where  Kable  for  eooKael 
fees,  Hutchinson  v.  Pettea,  308.  Sea 
Ekfitity,  and  Evidence. 

TlVi^  of  Prohibition.  See  PrdUfiOion,  Wrif 
of. 


Year  Books,  a  case  from,  414. 
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